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INTRODUCTION

Pursuant to Rule 208(b)(3), SCACR, Bronner' submits this brief in response to the
Respondent’s Brief of GEICO. For ease of reference, this brief is organized by topic in the order

of the argument headings used in GEICO’s brief.

STATEMENT OF THE CASE

Bronner disagrees with GEICO’s Statement of the Case (which incorporates a statement
of the factual record).

GEICO’s Statement of the Case contains contested'matters, contrary to the «requi'rements
of Rule 208(1)(C), SCACR. In addition, it does not recite the evidence or the conclusions and
inferences to be drawn therefrom in a light most favorable to Bronner, which is this Court’s
perspective in light of the applicable standard of review. See Willis v. Wu, 362 S.C. 146, 151,
607 S.E.2d 63, 65 (2004). |

Bronner instead relies upon the Statement of the Case and the summary of Facts set forth
in his primary brief.

ARGUMENT

1. The lower court erred in concluding GEICO satisfied S.C. Code § 38-77-350 with respect to
its offer of UIM coverage to Bronner.

GEICO contends it is entitled to a conclusive presumption that it made a meaningful offer
of UIM coverage under S.C. Code Ann. § 38-77-350 (Repl. Vol. 2015). The pertinent portion of
that statute states: “If this form? is signed.-by the named insured, after it has been completed by an

insurance producer or a representative of the insurer, it is conclusively presumed that there was

! For the sake of consistency, this brief uses the same defined terms as Bronner’s primary brief.

2 “This form” refers to a form satisfying the requirements of Section 38-77-350(A).
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an inform.ed,.knowing se_lecﬁon of coveréige...,.” S.C. Code Ann. § 38v-7_7-350(B) (Rebl. Vol.
2015) (emphasis added). Thus, for GEICO .to obtain the coﬁclusive presumption it seeks, it must
demonstrate three things: |

1. Its offer form satisfies all requirements of subsection A of Section 38-77-250;

2. The form was completed by GEICO’s producer or representative; and

3. The form was signed by Bfonner.

Summarizéd, GEICO’s argument is: “The offer form meets all requirements of Section
38-77-350(A) and Bronner signed it; therefore, GEICO is entitled to a conclusive presumption.”
(See, e.g., Respondent’s Brief, pp. 17, 21-22). This argur’neﬁt fails for two reasons.

First, as explained in detail in Bronner’s primary. briéf, the form aid not advise Bronner
adequately about the premium cost for UIM coverage. (Appellant’s Brief, pp. 14-17). GEICO
seeks refuge in the faét ifs form was appfoved by the SOl'lth Carolina Departmex‘n of Insurance.
(Respondent’s Brief, p. 18). However, the fact the Department of Insurance approves a form
does not necessarily make it a meaningful offer. Floyd v. Nationwide, 367 S.C. 253, 262, 626
S.E.2d 6, 12 (2005). Additionally, GEICO?’s citation to Clinton v. We;vt American Ins. Co., 364
S.C. 113, 611 S.E.2d 521 (2605) is unavailing. That case did not approve a form’s failure to
specify a specific premium, the :deﬁciency with GEICO’s form; instead, on'the form in Clinton,
“[f]our limits of additional UM coverage [were] shown, along with the increased premium rate.
Id. at 119, 611 S.E.2d at 524. The issue here was not béfore the Court in Clinton.

Second, GEICO’s argurhent .fanlils to account fo.r the statutory requirement that its
producer or representative must have completed the form before Bronner signed it. That did not
occur. Rathér, GEICO admits the form was not completed by its agent. (Respondent’s Brief, p.

19 (“Bronner actually plaéed the checkmark in the rejection box...”), p. 21 (Bronner“‘executed”



the form), and p. 22 (“Bromer completed ... the South Carolina Option Form....”)). This is
inadequate to satisfy GEICO’s burden of proof. (See Appellant’s Brief, p. 18).

GEICO’s brief fails to address the fact that its notification process.was unreasonable
given the manner in which it handled the transaction (see Appellant’s Brief, pp. 13-14) except to
point out that the sale of the Policy was accomplished by telephone and in writing.
(Respondent’s Brief, p. 23). But this two-part approach — coupled with the additional facts
discussed in Bronner’s primary .brief — are precisely what made GEICO’s offer confusing,
ambiguous, and less than meaningful. GEICO offers no response to this analysis.

2. The lower court erred in concluding GEICO made a meaningful offer of UIM coverage to
Bronner under the Wannamaker analysis.

GEICO’s brief undertakes a revie§v of its UIM offer under State Farm Mut. Auto. Ins. Co.
v. Wannamaker, 291 S.C. 518, 354 S.E.2d 555 (1987), without addressing Bronner’s arguments
that (1) such an analysis is irrelevant considering the subsequent written offer of UIM coverage
and (2) the Wannamaker standards cannot be met based solely on a form that fails to satisfy the
requirements of Section 38-77-350. Thus, Brohner’s arguments on these points (see Appellant’s
- Brief, pp. 6, 11-13) remain unrefuted.

Moreover, in discussing the Wannamaker analysis, GEICO recites evidence from the
record in a light most favorable to it rather than to Bronner, the latter of which is the correct
standard given this Court is reviewing a grant of summary judgment. In fact, GEICO does not
seem to oppose Bronner’s point that the lower court should have; denied summary judgment in
light of the genuine issues of material fact except to argue that Bronner could have made
inquiries to determine the actual premium amount and that such inquiries would not have been

“burdensome.” (Respondent’s Brief, p. 23). As discussed in Bronner’s primary brief, though,

the duty is on GEICO - not Bronner — to make a meaningful offer (Appellant’s Brief, pp. 6, 16-



17); therefore, the focus is on GEICO’s conduct, not Bronner’s. ‘As a result, the relative
difficulty for Bronner to make an inquiry is irrelevant because he had no duty to make that
inquiry. Rather, GEICO was statutorily required to provide information necessary to make its
offer meaningful - and GEICO certainly cannot plausibly contend it was burdensome for it to
provide Bronner with the precise amount of the premium for UIM coveraige under the Policy
since it had possessed that information.

Otherwise, GEICO’s arguments regarding the Wannamaker analysis are refuted by the
above discussion regarding Section 38-77-350 and the arguments set forth in Appellant’s Brief.

3. Bronner’s arguments are correct and are supported by applicable law.

- a. The Policy was issued without UIM coverage.

It is indisputable that the Policy was issued by GEICO without UIM coverage before it
sent a UIM offer form to Bronner. (R. pp. _; Defendant’s Memorandum in Opposition,‘Exs. 1
& 8; Stewart depo., p. 73).

To accept GEICO’s argument on this topic, the Court would have to agree with GEICO’s
view of the evidence v'and ignore Bronner’s testimony that GEICO’§ agent Stewart failed to
explain UIM coverage, to provide him with the cost to add UIM coverage to the Policy, and to
discuss the mandatory or optional ﬁature of that coverage. (R. p. __; Bronner depo., pp. 38, 52,
73-74). "As Bronner argued in the lower court, the existence of this testimony creates a genuine
issue of material fact if the Court undeﬁakes a Wannamaker analysis.

More fundamentally, GEICO’s arguments on this topic demonstrate a failure to
appreciate the significance of its conduct when one considers the totality of the transaction. The

process by which GEICO sent Bronner the Policy with UIM coverage already “réjected” along



with other documents contributed to the ambiguous and confusing nature of its offer and resulted
in its offer being less than commercially reasonable. (See Appellant’s Brief, pp. 13-14).

b. GEICO did not provide Bronner with the exact premium amount for UIM coverage
before it issued the Policy.

Once again, GEICO’S argument on appeal ignores genuine issues of material fact on this
topic. In a light most favorabie to Bronner, the facts and inferences show GEICO failed to
provide premium information in the telephone call with Stewart and only provided vague,
confusing, and unreliable information on its offer form.

c¢. GEICO’s offer form was not “completed by an insurance producer or a representative of
the insurer” as expressly required by Section 38-77-350(B).

As Bronner has maintained throughout this case, the clear and unambiguous language of
Section 38-77-350(B) required GEICO’s producer or representative to complete the offer form
before Bronner signed it. This did‘ not happen. It is undisputed that GEICO’s agent did not
check the boxes necessary to complete the form. Also, the Court could find that the form was
not fully completed without GEICO’s producer or representative including in it the precise
amount of the premium charge for UIM coverage.

GEICO not only glosses over this express statutory mandate but goes so far as to claim —
without supporting authority — that the amendment which changed the requiremenf from. “an
insured must complete the form” to “an agent of the insurer must complete the form” means the
Legislature intended for the statute to be satisfied when an insured completes the form. This was
the precise language the General Assembly eliminated when it amended Section 38-77-350.
While GEICO might believe a construction that applies the statute accérding to its express terms
is “absurd” (Respondent’s Brief, p. 28), Br_pnner submits that construing the statute to allow an
insurer to satisfy its burden of proof by complying with language the Legislature deleted frorﬁ

the statute is a far more ridiculous interpretation.
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GEICO’s argument is more in the nature of a policy argument which is similar to the one
the insurer made - and the Supreme Court rejected - in Floyd v. Nationwide, 367 S.C. at 260, 626
S.E.2d at 10 (“Nationwide contends the interbretation of the stétute suggested by Plaintiffs
would lead to an absurd result because the Legislature ’could not have intended to disallow the
presumption of a meaningful offer in such circumstances.”). As the court held there, this Court
should apply Section 38-77-350 according to its “plain and unambiguous terms,” id. at 263, 626
S.E.2d at 12, rather than invading the province of the Legislature by making its own policy
decistons that contradict express statutory language.

CONCLUSION

The Court should reverse the judgment of the lower court granting GEICO’s Motion for
Summary Judgment and should instead enter judgment in favor of Bronner. Alternatively, in the
event this Court concludes it should decide this matter solely under the Wannamaker analysis, it
should remand this action to Circuit Court for a trial on the merits given the genuine issues of
material fact applicable to that topic.
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