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STATEMENT OF ISSUE ON APPEAL

The lower court’s orders requiring the Appellant to
register as a sex offender were controlled by an error
of law and a factual conclusion.that was without
evidentiary support and the sex registration order.must
be reversed. , -



STATEMENT OF THE CASE

Carl Ray Fraley, Jr., has appealed the orders made in this case pursuant to Rule
203 of the South Carolina Rules of Appellate Practice.‘ This case involves a negotiated
plea pursuant to North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162

(1970). The plea entered in this case by the Appellant was an Alford plea.

The Appellant in this matter has denied on the récord_ that he committed the
original charge'asserted} by the State in this matter, which was criminal sexual conduct
in the first degree (See, South Carolina Code §16-3‘-655(A) (1976), as amended). He
has éléo denied on the rec,érd the allegations of the State of South Carolina pertainihg
to the crime refefred to in the négotiated plea of “assault and battery in the first degree”.
. (See, §16-3-660 (C)(1)(a)(i) S.outh Carolina Code, 1976, as amended). The negotiated

plea by the Appellant in this case was méde pursuaht to Sc;uth‘CaroIina law and in
_a¢cordance with the rights of the Appellant under the South Carolina Consﬁtution and

the United States Constitution which govern an A/ford'plea.

In response to questions by the sentenéing judge on February 9, 2015, the
Appellant specifically denied tﬁe allegations that the State made related to the r_educed
" charges concerning the Appellant and his granddaughter, which occurred between the
dates of August 9, 2010 and May 12, 2012. (See page 31, transcript of record,

negotiated plea, February 9, 2015.)

At the hearing on February 9, 2015, which involved the Alford plea, the Lower
Court issued a ten year sentence on Indictment #2015-0614 which was suspended
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upon the placement of Appellant on probatien supervision for five years. The conditions
of that supervision included home detention, and GPS monitoring from February 9,
2015 through January 1, 2016. A “No Contact Order” was islsued and the Appellant was
required to participate in a psychological sexual evaluation in order to determine the
eppropriateness of sex offender registry action. The Abpellant complied in all respects

with the Orders of the Court.

Following an evaluation of the Appellant, on September 3; 2015, Leilani Lee,
M.D., F.AA.P.A., Assistant Professor of Psychiatry, issued a “Sexual Behaviors
Consultation Evaluation Report”, which; significantly, did not contain a determination

that the evidence indicated a risk by the Appellant to “reoffend sexually”.

On August 16, 2017, the Iewer ceurt .issued an order requiring sex offender
reglstratlon WhICh the Appellant asserts was erroneously issued based upon the
evaluatlon done by Dr.- Paul Gunter a respected and- certified clinical sexologlst in
‘ Spartanburg, South Carolina, and on the Iack of relevant findings by the evaluator
selected‘ by the Attorn.ey General's Office, Assistant Professor of Psychiatry, ‘Leilani

Lee, who evaIUate‘d the Appellant on May 21,2015 and May 27, 2015.

The A_ppellant filed a Moiion to Reconsider the Sex Registration Order and on
Octeber 24,’2018, a hearing was held in the Court of General Sessions on the Motion to
Reconsider. At the hearing the Attorney General filed three exhibits, the Lower Court’'s .
Order requiring sex offender registration dated August 16, 2017, the Motion of

Appellant’'s counsel to reconsider the sex regietration order and the Assessment of Dr.



Paul Gunter, LM.F.T., L.P.C., Certified Criminal Sexologist dated November 14, 2013,

which the Appellant had relied upon in filing the Motion to Reconsider.

At the October 24, 2018 hearing on the Motion to Reconsider, »Dr. Gunter gave
sworn testimony and testified fully concerning his opinion that it was not appropriate for
the Appellant to be required to register as a sex offender. Dr. Gunter also testified that
Dr. L‘ee’s assessment actualiy strengthened his conclusion and recommendation that

the Appellant should not be required to register as a sex offender.

On July 24, 2019, the lower court issued an Order Denying the Motion to
Reconsider. The Appellant filed his Notice of Intent to Appeal that Order on August 1,

2019, with the Clerk of Court for Spartanburg County.



ARGUMENT

. The lower court’s orders requiring the Appellant to
register as a sex offender were controlled by an error
of law and a factual conclusion that was without
evidentiary support and the sex registration order
must be reversed.

The lower court's orders requiring the Appellaht to registér as a sex offender
were controlled by an error of law and a factual conclusion that was without evidentiary

support and the sex registration order must'be reversed.

Section 23-3-430, South Carolina Code 1976, as amended, provides in pertinent

part that every person conv1cted of certain deS|gnated criminal offenses, which are o

Ilsted in Paragraph (C) shall be reg|stered pursuant to the appllcable prowswns of Tltle

23, Chapter 3, Artlcle 7, and their name will be included on-the sex offender reglstry

In this matter, the State’ initially charged the Appellant with criminal sexual
conduct in the first degree pursuant to §16-3-655(A), ‘South Carolina Cdd,e,. 1976, as

amended.

A conviction for criminal sexual conduct i.n the first degree would have required
registrétion of thé Appellant as a - sexual offender. HoWever, as a result of plea
negotiations, the State of South Carolina agreed to allow the Appellant to enter a
conditional plea to a lesser offense pursuant to North Carolina v. Alford, 400 U.S. 25,

1S.Ct. 160, 27 L.Ed.2d 162 (1970).



The negotiated Alford plea in this matter allowed the Appellant to enter a
conditional plea under §16-3-600(C) (1)(a)(i) under a revised indictment for assault and

battery in the first degree.

The revised indictment égreed to’ by the State of South Carolina relatevs'to;»
Paragraph (D) of §23-3-430 of the South Carolina Code which provides that “upon
conviction ... of an offense not listed in this article, the présiding judge may order as a
'cohdifion of sentencing that t.he person be included in the sex offender registry ff good - |

cause is shown by the solicitor.”

- In this case, the lower court ordered that the Appellant would participate in a
psychological sexual evaluation in order to determine the appropriateness of séx

offender registry.‘

The “good cause” requirément found in §23-3-430(d) South Carolina Code, 1976, |
has been construed by the Supreme Court to .mean that “the j'udge must consider the

facts and circumstances of the case to make 'a determination of whether or not the

eVide'nce ._indicates a risk to reoffend sexually. See, In the Intérest of M.B.H., 387 S.C.'

323,692 S.E.2d 541, 2010 (emphasis supplied).

In this matter, the lower court committed an error of law by issuing an order that
required Appellant to be in the sex offender registry based 'only'u~p‘on a questionable
determination that evidence existed to the effect that an assault and battery in the first

degree had been committed by the Appellant.

In making such an order the iower court did not pro'perly apply South Carolina
law. The law is to the effect that the evidence must indicate that there is a “risk to
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reoffend sexually”. This contemplates both that a sexual offense has been committed in
this first place, which was denied by thg ‘Defendant and is questionable based on this
record, and that there is evidence in the record which indicates a risk to reoffend
sexually. The proper legal standard was not applied by the judge and registration as a
- sex offender is not appropriate in this case as a matter of law because there was no
evidence to support a finding of a risk to vreoffe_nd séxually concerning the Appellant in

the record before the court.

At the outset, it is important to :point out that the record in this case is entirely
distinguishable from the record in the case‘of In the ln'térest of M.B.H., 387 S.C. 323,
. 692 S.E.2d 541, 2010 (cited above). fhe In the Interest of M;B.H. decision involved a
juvenile, who was fourteen years old at the time of the incident, and involved admitted
8 seXuaI bﬁenéés involving both “a ten year old bpy and a tweive year old bpy. The
jﬁveﬁilé defendant admitted delinquen-cvy to the ‘two chafges of assault and battery of

high and aggravated nature.

At the hearing 4i'_n ‘that case, in° which the Appellant 'had admitted to the two
charges of ABHAN, the}‘. solicitor recommended to the judge that the Appellant undergo

an inpatient evaluation and be placed on the private sex offender registry.

At the dispositional hearing, the solicitor introduced the center’s evéluation report
- to support the request for. Appellant to be_ placed on the private sex offender registry.'
The judge relied on the professional findings anc; recommendations in that report, which
concluded that good cause existed for placing the Appellant on the sexual offender

registry.



The Court.in the In the Interest of M.B.H. decision, concluded tha.t the record was
clear that the judge considered‘ all the facts and circumétances of the case, both
aggravating and mitigating, in determining that “there is a risk of sexual reoffense”. The
Court in that case found that such a determination by the sentencing judge was
_ supportéd by the evidence in th'e record, which included professional findi'ngs and

recommendations in the evaluation report.

Such professional findings and evaluations are not contained in this record and

the record does not indicate a risk on the pért of the Appellant to “reoffend sexually”.

" In this case, the report of Dr. Lee does not contain a finding to the effect that the
Appellant should be placed on the register of sex offenders because she did not give an
opinion that there is a risk that the Appellant will reoffend sexually. In point of fact, in
this case, the report of Dr. Lee, in effect, shifted the burden of addressing whether the
Appeilari‘t should be registered as a séx oﬁénder to thé coﬁrt by proposing an_érrqneous
question to be determined by thé_court, i.e., whether the court believed Mr. er.aley was
guilty of a sexual offense withoﬁt a trial. An examination of Dr. Lee’s ’report
dehonstrates that Dr. Lée had“no opinion as to whether the Appellant presenfed a risk
to reoffend sexually such t‘havt he should be registered as a sex offénder under the
statute. Dr. Lee also erroneously advised the judgt_e that an opinion by the judge as to
whether the sex offense aIIegatiohs against the Appellant were true would be the
determining factor in whether the Appellant should be placed on‘ the éex offender

registry. This is clearly seen on page 1 of Dr. Lee’s report:

“should the court opine that the sexual offense allegations against Mr.
~ Fraley, as asserted are true, he would also meet criteria for a Pedophilic
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Disorder... However, should the court find that the allegations against Mr.
Fraley are not true, he would not meet criteria for a Pedophilic Disorder.

-~ Thus, based on the lack of the diagnosis of Pedophilic Disorder and his
ability to refrain from sexually offending children, it would not be
recommended that Mr. Fraley register as a sex offender in the state of
South Carolina.” .

The opinions of Dr. Lee are equivocal and do not support placing the Appellant

on the\s’eanI offender régistry.

It is important in this case that the Appeliant denied on the record that the
allegations made by the State.of South Carolina against him were true. This denial is

contained in the transcript of record at the hearing on February 9, 2015.

'In the transcript of the record of the sentencing hearing, the lower court had the
following eXchén‘ge with the Appellant»’cofncerning the allegations made against him by
- the State of South Carolina, as stated by the attorhey from the Attorney General’'s

Office:

The Court: All right. Well, let me put it this way. The attorney general
says that you committed sexual abuse, sexual acts, against your
granddaug’hter. Do you recall her recitation of facts? '

The Defendant: Yes, Sir.

The Court: She claims you‘ committed criminal sexual acts against your
granddaughter. Do you understand that?

The Defendant: | do.

The Court: Do you agree or disagree with her allegations, her
representation as to what the facts are?

,
.



The Defendant. | disagree that | did it, but I'm willing to accept the
sentence of the Court.

The Court: Well, | understand but that — we're getting there. But right
now my question is did you agree with her version of those facts.

The Defendant: No, sir.

~Transcript of February 9, 2015, Page 31, Line 5 through Page 31, Line 20:

However, the Appellant in accordance with South Carolina law and his
constitutional rights pursuant to North Carolina v. Alford, supra, agreed to the reduced

charge and the negotiated sentence and made the decision to enter the Alford plea.

In this case, as testified to by Dr. Gunter, the State’s evidence as to whether
there was any sexualloﬁense by the Appellanf c;oncerning his granddaughtéf was
questionable and speculative and there was no evideAnce that there was any risk to
reoffend sexually by the Appellant. Dr. Paul Gunter testified as foIIowé with regard to
the questionable nature of the charges against the Appellant and his opinion that the
Appellant should not be placed on the sex offender’s registry because he did not
present a risk to reoffend se*ually. The following testimony by D'r. Gunter is cleér, and
is not con;cradicted. It indicates that Dr. Lee’s assessment is actually supportive of Dr.

Gunter’s conclusion that Appellant should not be placed on the sexual offender registry:

A: And so | was grateful to receive Dr. Lee’s assessment to fill in some
gaps for me, which it did. And after spending quite a bit of time with her
report and getting some consultation as well from the people at Abel
Assessment, | didn't change my decision as far as my recommendation
about being on the registry. It strengthened it. Enough said about that.

Q: I'll let you take it from there. Strengthen it in what way?
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A: Well, there are two principles or two problems that exist in this — in
this case. There are serious problems in the credibility of allegations that
were made, and it's up to someone else to decide whether or not they're
going to choose to believe that. But there are as many, almost as many,
accusations against Mr. Fraley as there are denials that anything
happened. -

His girlfriend at the time, Memmie, is accused of sexually molesting him
three times. And she hasn't been tried or charged, | don't believe.

| Q: Let me stop you one second so the Court knows where we are.

As far as — and Judge' Cole may very well — but you're referring to the
M.U.S.C. report where she talked about the inconsistencies — '

A: Yes.
- on the tapes of the glrl
Yes. If you want took at the page |t s page 16

Q
A
Q: Yes,sir. All right.
A | just gleaned them out =
Q

:  -No. That's fihe — that's finev_.‘ _I just'want to make 'sur'e' it's clear
here. Go ahead.‘ ' '

Well, she goes on to say that her grandfather was a mass murderer
~ and that she was one of his victims and then accused her parents of
attempting to murder her grandfather because. they saw him doing
somethlng bad to her.

>

The problems with all of that erratic |nconS|stency is what are we — what ,
do we stand on and how do we make the decision, because there’s really -
no definitive data to support a sexual offense anywhere except that
forensic interview with those five snippets from forensic interviews where
in four of them she said something happened, but some of those she also
said nothing happened. So it's too inconsistent. So much so, I've never
seen this happen in 16 years of doing thls DSS did not accept the report
: glven by the alleged V|ct|m :
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My experience has been DSS just neéds about that much for them to
move forward on a case. I've seen them move forward on much less, or
in this situation.

It's significant to me that she identifies five eye witnesses of her being
sexually abused by Mr. Fraley. All of them have been questioned. Four of
them have clearly said I've never seen anything. So to me that's
significant because they're all older and more mature, and if they saw
something you’d sure think they would report it.

So the principle of it, there are serious problems with the credibility of the
allegations, is one.

The second one is there’s credible clinical evidence to support that he’s a
low risk or no risk and not a threat to society and therefore not appropriate
for the sex offender registry. Two independent clinical assessments came
up with the same conclusion about him not being a threat. '

He self reports that he does not have current sexual fantasies involving
children. That was confirmed by both reports.

He does not use cognitive distortions that are used commonly by sexual
abuse — those who sexually abuse children. His probability score is low
showing that he's not similar at all to a denier simulator who molests
children and attempts to conceal it. = :

There’s no evidence of psychopa{hy, which’ is a mental condition where
you lack a moral compass and the ability to learn from mlstakes and the
ability to have loving relationships.

'He’s lived successfully in the commun'ity without incurring another offenSe
or a single offense, and the risk of recidivism declines the Ionger a sex
offender lives in the community.

His primary sexual interests are in adult adolescent females, which is
- appropriate for a heterosexual male. And he’s not been diagnosed with
any condition that would impair his ability to refrain from acting on sexual
impulse with children.

So when | see all of that together | think to make the jump from that to you
need to be on the registry, just from my point of view as a professional,
‘'seems overreaching. It seems incongruent. So that's what | would say.

12



Q: All right. Your opinion based on your evaluation and the evaluation
from the report out of Charleston, there’s nothing in any of these reports
saying in my opinion he's a pedophile and needs to register, is there?

A: Dr. Lee doesnt make a decision. | would say her — hers is
inconclusive and it hinges on whether or not you believe the reported
allegations of the little girl.’

And | was compelled by many of the things that she concluded in her
report, as well as the Abel Assessment, to stick my neck out a little further
and say it doesn't fit. :

I've worked with — done sex offender treatment for Spartanburg County for
16 years now. |'ve worked with several hundred sex offenders and feel
like I know them fairly well. That don't mean | don't get fooled every now
and again, but it just seems like a square peg in a round hole in this
‘situation. ‘

Dr. Paul Gunter, direct examination on transcript of record October 24,
2018, Page 17, at Line 9 through Page 21, Line 12 ‘

The record also demonstrates improper reliance by the lower court on confusing

and questionable testing procedures relating to sexual arousal and lie detector
examinations (See, Billips v. Commonwealth, 274 Va. 805, 652 S.E.2d 99 (2007) ; and

State v. Pressley, 290 S.C. 251, 349 S.E.2d 403 (1986) which are discussed in the

- Appellant’'s Motion for Reconsideration).

Additionally, this matter involves}.a very difficult family situation with a great deal

of division between the family members.

A number of the reasons that the State of South Carolina and the Appellant

made a determination to enter into the negotiated 'plea agreement are enunciated in the
record of the Alford .plea and demonstrate the questionable nature of the State’s

evidence which led to the negotiated plea agreement. The record contains the following

exchange between the Lower Court and Appellant’s counsel:
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The Court: All right. [I'll accept your guilty plea and hear from you and
Mr. Vieth and anybody else on your behalf.

Mr. Vieth: May it please the Court, Your Honor.

This is one of the most difficult cases. This Court has been on the bench
a long time and I've been practicing law a long time, and it's a very difficult
case when you have families that have this much division between them,
‘and it's unfortunate.

This case has been going on for three years, and the anxiety of it ends
today. We're done. The pain of it is going to last for probably ever
between the Fraley family and Erin and Cloy. The pain's not going to go
away. The question is always going'to be whether or not it actually.
happened or not.

Until yesterday | had every intention that we'd be giving opening
~ statements today in a trial, and we were prepared to go forward with a —
‘what we felt was a good defense, just as the prosecutor feels I|ke they had
‘a good position of guilt.

‘When you talk about seeking justice, sometimes justice is a compromise.
Sometimes you have to look at it in strength and weaknesses of both
sides and take a look at what the best opportunity or options are for both
S|des and see if you can reach some solutlon :

. 'One solution if we went to trial and was 5 found “not gunty, Cloy might be
" damaged irreparably for thinking some dldnt believe her. .

If they go to trial and Rusty doesn’ 't win it it's baS|caIIy a life sentence 67
‘years old with a mandatory 25 years.

So there was some definite glve-and-take in this situation. | personally
would go to trial, but | cannot tell anyone what to do. We can just make
offers, counteroffers and see how it best plays out. I'm not saying that |
wish we had gone to trial, but | was not afraid to go to trial on the facts we
had. And Mr. — and Ken Anthony who is his business attorney and
associated with me on this case, we were well prepared. '

~

This is sad. | have — wasn’t planning on going through an opening or
closing argument, of course, as we had a negotiated plea, but | can’t just
let everything that was said just go unanswered. ‘

14



| want to hand up to the Court just for Your Honor to view — these are
family photos back in — just to show you the family of the happy days with
Cloy, all of the family in 2011, including Anna Grace and Jonathan who
are the children of Brian and Casey Fraley.

And these times were good times. The bad times all started so early in
the game, Judge, if we'd have gone to trial we were going to show that
when Erin gave birth to Cloy some of the Fraley family was about a day
late from getting to the hospital to see her, and due to her being angry that
they didn’t come — they didn’t get to see Cloy for two years. During those.
two years between 2008 and 2009 there 'was a psychological — a
psychiatric consult done that I'm going to hand up. And this came from
- the discovery from the prosecutor, so they've got it. But | wasn’t planning
on bringing all of this up, but | can't just let it go with news med|a and let
everything just sI|p out like it's our fault. :

She went, because she had se|zures, to Spartanburg Regional Hospital in
September of 2009, and they diagnosed her. They tried to do everything
to see if she had epileptic seizures and what not. And part of the doctor —
Dr. Potes who was going to testify Wednesday afternoon was going to be
able to testify that he saw her, recommended that she stay in the hospital
to get an E.E.G. video done to see what caused, if at all, the seizures.

‘They also recommended as part of that evaluation-a psychiatric consult,
which was done by Dr. Caritiney (sic) who now lives i in Waynesville, North
Carolina, and was planning to come here and testify Thursday morning as
to her evaluation, her diagnosis from the psychiatric consult.

| hand that up to you. “And what would be releva}nt to us is — and it starts
here where I've highlighted some areas — “The patient states that she’s
'been depressed since the birth her child 13 months ago.”

At the last paragraph “the patient states that since childhood she has
been visited by her deceased grandparents who ‘provide her comfort, and
she also sees other people that have come to her and has helped her in,
quotes, going to the light. The patient states that in her dreams the grand
parents have sent messages to her and relayed to other family members.”

And then, more importantly, “the patient is also some paranoid, believes
that her in-laws are going to somehow take her child. The patient has
“obsessive worry something bad is going to happen to her child and wakes
up at least five times during the night to check on her child to make sure
there’s nothing wrong with her. Patient denies any new stressors. The
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patient states the conflict with her in-laws has caused a conflict with her
husband, but other than they get along well.”

And the ultimate diagnosis was major depressive disorder recurrent with
psychotic features, obsessive compulsive disorder, generalized anxiety
disorder. And above that, positive paranoia and delusions.

So we knew in 2009 that she was paranoid, that Rusty and/or his exwife
were going to take that child Cloy away in 2009. In that timeframe he was
having zero contact with the child because of that 2-year window after
Cloy was born before they got to see the child again. We felt this would
be compelling testimony on Thursday morning.

Transcript of hearing dated February 9, 2015, Page 32, Line12 through
Page 36, Line 17 , 4

As is demonstrated in the record, the Appellént, through a negotiated Alford plea,
was allowed the opportunity to plead to a Iesser offense. He denied the allegations of
the State relati'ng to any sexual offense against his granddaughter and he complied fully .
with the directions of the Court concerning the psychological évaluation. The evaluation
did not Contain a deterrhination or opinion by a professional that there was a “risk fo

reoffend sexually”.

Based oh the record in this case, it.is clear that the decision of the lower court to
place the Appellant on the register of seXuaI offenders was controlled by error of law

- and is not supported by the evidence.
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CONCLUSION

Based on the record in this case and the foregoing arguments and the applicable
law, the decision of the lower court to place the Appellant on the sex offender registry |

was controlled by error of law and is not supported by the evidence in the record.

Accordingly, the ordér of the lower court should be reversed and this Court
should remand the case with the instruction that the Appellant should not be regjstered

as a sex offender under South Carolina law.
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November 27, 2019

The Honorable Jenny Abbott Kitchings
~ South Carolina Court of Appeals
1220 Senate Street

~ Columbia, SC 29201

DEC 02 g1
Re: Appellate Case No. 2019-001296 Coy
Carl Ray Fraley, Jr. v. State of South Carolina rt of Appeels

Dear Ms. Kitchings:

Please find enclosed the Appellant’s Initial Brief, Designation of Matter to be
included in the Record on Appeal, with Attorney Certification and the Proof of Service.

Also enclosed are copies of these documents to be clocked and returned to my
office in the enclosed FedEx overnight envelope provided. If you need anything further,
please do not hesitate to call me.

Thank you for your kind assistance.
Very truly yours,

BUTLER, MEANS, EVINS & BROWNE, P.A.

&

Stanley T. Cas

STC/mw

Enclosures

cc: Alan McCrory Wilson, Esq., w/encl.
William M. Blitch, Esq., w/encl.
Kinli Bare Abee, Esq., w/encl.
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