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STATEMENT OF THE ISSUES ON APPEAL

Whether the Trial Court erred in failing to order arbitration because Mrs. Hackworth was
Mr. Boles’ attorney-in-fact and had authority under basic contract principles to enter into
the Admission Agreement containing the arbitration provision. ‘

Whether ‘the Trial Court erred in failing to order arbltratron because Mrs. Hackworth and-
Mr. Byars each 1ndependently had authority to binid Respondent to the arbltratlon provision
pursuant to the Adult Health Care Consent Act because the - arbitration provision was

- contained within the Admrssron Agreement.

Whether the Trial Court erred in farhng to order arbltratlon because Respondent is
equltably estopped from asserting claims: founded in duties arising out of the Admission.
Agreement while snnultaneously attempting to ‘disclaim the arbltratlon provision contained
within the Agreement.

Whether the Trial Court erred in failing to order arbitration because Mr. Boles was the
intended and direct beneﬁ01ary of the Admission Agreement contarmng the arbitration
provision.

Whether the Trial Court erred in failing to order arbrtratlon pursuant to the Federal
Arbitration Act because Mrs. Hackworth had authority to enter the Admission Agreement
and Respondent’s claims fall within the scope of the arbitration provision.

Whether the Trial' Court erred in falhng to order arbitration because the Admlssmn _
Agreement and the Fac111ty Binding Arbitration Agreement merged

STATEMENT OF THE CASE

On March 1, 2019, Viola M, Hackworth (“Mrs. HackaQrt_h.’?)' as Personal Representative

of the Estate of Eugene Boles a/k/a Eugene N. Boles (“Respo_ndent”) filed a Summons and

Complaint against Bayview Manor, LLC d/b/a Bayview Manor (“Bayview Manor”), Epic Mgt,

LLC, Epic Group, Limited Partnership, Teddie Sim'mons, John Does, and Richard Roe

- Corporations (collectively, “Appellants™). [Complaint.] -Responde’nt alleged in her Complaint that

Appellants provided care in 2015-2016 to Eugene Boles a/k/a Eugene N. Boles (“Mr. Boles”)

which fell below the standard of care. Appellants timely answered on April 8, 2019, denying -

liability. [Answer.]

On April 8, 2019, Appellants filed a Notice of Motion and Motion to Stay Action and .



Compel Arbitration; in the _AlternatiVe Motion for Nonjury Trial; and Metion for Protective Order
(“Motion”) [Motion to Compel Arbitration.] The Motion was based on the terms and provisions -
found in the Admission Agreement (“Admission Agreement”) and-the Resident and Facility
Binding’ Arbitration Agre‘ement (T‘Arblt'ration Agreement”).. [Memo.ln' Support of Motion to
Compel Arbitration, Ex. A and B. ]

On June 7, 2019, Appellants ﬁled a memorandum of law in support of their Motion.
[Memo. in Support of _Motron to Compel Arbltratron.] On Jun'e 1 l',_ 2019, The Honorable Edgar
W. Dickson (the “Trial Court”) heard the Motion. - [Transeript ]' By Form 4 Order dated and filed -
July 26, 2019, the Trial Court demed the Motion. [Order dated July 26, 2019 ] On August 5,
20.1.9, App'ellants fileda No_tlce of Motlon and Motion to Alter or A-mend-._ [Motlon to Alter or Amend.]

By vl*‘orm 4 Order dated and ﬁled August 20, 2019, the Trial COurt_ denied the l\/lotion to Alter or
Amend. [Order dated August 20 2019.] On'September 9, 2019, Appellants filed their Notice of
Appéal. [Notice of Appeal.] |

STATEMENT OF THE FACTS

On October 3,2012, Mr. Bole_s executed a General quabié Power-of Attorney (“Power of
Attorney”) appointing his sisteer'sl Hackworth as his attor'ney-in-fact;j» [Power of Attorney.] Mr.
Boles® Power of Attomey was recorded in the Beaufort County Probate Court on October 10,2012 .
and spemﬁcally gave Mrs. Hackworth the power to “estabhsh where [Mr Boles] shall reside,
including the exact physical 'location,.and the city, county, and ,s't_a_te ofresidence and, if necessary,
~ to make all necessary arrangements' for [Mr. Boles] at any .hospital, convalescent institution
nursing home or similar establishment... .” [Power of Attomey, p. 6, Section D.1.]

On November 2, 2015, after suffering a stroke in October 2015, Mr. Boles was admitted to

Bayview Manor, a skilled nursing home facility. As a part of the admissions process, Mrs.



Hackworth and Mr. Boles’ brother Clifford Byars (“Mr. Byars™) each initialed and signed the
Admission Agreement. [Memo. in Support of Motion to Compel Arbitration, Ex. A:] Mrs.
Hackworth initialed and signed the Arb‘i_trat_io’rr Agreement.

The Admission Agreement contained an arbitration clause which required the arbitration
of any action, dispute, claim or contrchrSy_of any kind. [Memo: in Support of Motion to Compel
Arbitration, Ex. A.] The arbitration clause provided:

Optlonal Arbltratlon Clause: Any act1on dlspute claim- or
- controversy of any . kind (tort, contract, equltable or statutory,
including but hot limited to claims or violations of Resident’s Rights)
now existing: or ‘hereafter arising between the partles in anyway
arising from or relating to this Agreement governing the Reésident’s
stay at the Facility, shall be resolved by binding : arbltratlon Such
binding arbitration shall be goverried by the prov151ons of the South
Carolina Arbitration Code. As appropnate and in the event that the
South Carolina Arbitration Code is deemed to not apply, binding
arbitration shall be- govemed by . the Federal “Arbitration Act.
OPTIONAL: If the. parties do not agree - to. thls 'Arbitration
Clause, please mark with an X to void this clause only. I have X
this clause initial. (empha51s in original).
‘[Memo. in Support of Motion to Compel Arbitration, Ex. A., ‘ﬁ‘naln page:] No X was marked to
~ void the Arbitration Clause.
The Arbitration Agreement states thait “any legal diSpute,'cont_rOVer's'y, demand or claim . .
. shall be resolved exclusively by binding arbitration to be condlicted at a place agreed upon bythe
, parties, or in the absence of -such agreement, at the Facility, in accor_dancé with the 'Fe'deral
Arbitration Act.” [Memo. in Support of Motion to Compel Arbitration; Ex. B, p. 1, paragraph 1.]
Lucy Caruso, Admissions Director of Bayview Manor at the time, executed the Admission

- Agreement and Arbitration Agreerhent on behalf of Bayview Manor. [Memo. in Support of

Motion to Compel Arbitration, Ex. A, B, and D.]



STANDARD OF REVIEW

“The question of the arbitrability of a claim is an issue for judicial determination, unless

| the parties provide otherwise.” -Z;ab_i_nskl v. Bright Actes Assocs 346 8.C. 580, 596, 553 S.E.Zd '
110, 118 (2001) (internal citations omitted). “Deterrninations of arbitrability are subject to de novo.
' review, but if any evidence reasonably supports the circuit court’s factual findings, [the appellate]

court will not overrule those findings.” Pearson v. Hilton Head Hosp., 400 S.C. 281, 286, 733

S.E.2d 597, 599 (Ct. App. 2012). .Eeca'use federal and state pollcy faVor arbitrating disputes, all
~ doubts regardmg the scope of an arbltratlon clause must be resolved in favor of arb1trat10n

'Carolma Care Plan, Inc V. Umted HealthCare Servs Inc 361 S C. 544 550 606 S.E.2d 752 755

: (2004)
B ARGUMENT

I. The Trial Court 1mproperlv denied Appellants’ Motlon because Mrs. Hackworth' ’

.was Mr. Boles attorney-in-fact and had authorltv urider basic contract plrlncmles o

' to enter mto the Admlssmn Agreement contamlng the arbltratlon prov1s1on

The Trial Court erred in ﬁndmg that Mr Boles’ attomey 1n fact lacked author1ty to. b1nd

Mr. Boles estate to the arbltratlon prov1srons contained in- the Adm1ss1on Agreement pursuant to

basic contract principles. A2017 Umt_ejd States Supreme Court Oplm_on5 K_mdr'ed Nursing Centers_

Ltd. P'ship v. Clark, 137 S: Ct. 1421, 1424-29, 197 L. Ed. 2d 806 (2017), supports Appellants’

posltion that the 'l'rial Court’s ruling must be reversed. In the ‘co_nte-x,t of alleged nursing home
negligence, the Kindred »lower: courts — like the Trial Court in this case — declined to uphold
arbitration clauses that were executed by attorneys-in-fact on3behalf of-theirnursing-home resident
relatives. The US Supreme Court'ouert_urned the lower state court rulings, in large part, ofi the
basis that a nursing home ‘resident’s power of attorney generally is permitted to enter lnto

_an-arbitration agreernent on behalf of their relative/principal.



As was the case in Kindred; Mr. Boles’ pewer of attorney:
- designated an attorney-in-fact (Mrs. Hackworth);

- afforded the attorney-in‘-fact brOad »aUthority to 'man_ag'e th'e affai-rs of the pfincipal" and

- gave the attorney 1n-fact authonty to 1nst1tute legal proceedmgs and enter 1nto 5

contracts.

- [Power of Attorney, pa_ge's L2, 4—7]
Like this 'case, th_e &m :arbit‘ration clauses pf_oVidécl that “lalny and all cl'ai.m's. or.
. controversies arising out of or 1n ansi‘way_relatin'g to ... the 'Re:s:ident's stay at the Facility” would
| be resolved through ‘;binding' arhitfation” rather than a law.s'nit.. 1d., 137 S. Ct. at 1425. A court -
’ r_n‘ay'invalidate an aibitrat_tOn, aéreernent based on -‘:‘gen'erallyi'a’ppli,cfablei contract defenses” like

fraud or unconscionability,»- but not on legal mles3that “apply only to arbitration of that derive their

_meaning from the fact that an. agr.eement_ to arbitrate is at ;issne.*’ AT&T Mobility LLC V.
- Concepcion, 563 U.S. 333; 339,_13.1 $.Ct. 1740,.179 L.Ed_.2d;742{20;11.).
Like the KiLclregjl'ower court; the Tr‘iallcoiir:t niust'he overtumed because of the éxistence -
of Mr. Boles’ valid power of attorney and the‘attOrney-in—faot’-sf d601s1on to ‘fe'n_t:er into a valid o

. contract on behalf of Mr 'Bolesv |

IL The Trial Court 1mproperlv denied Appellants’ Motlon because Mrs Hackworth ;

and- Mr Bvars each mdependentlv had. authorltv to bind Respondentl to. the‘: .
_arbitration prov1s10n pursuant to- the AHCCA because the arbltratlon provnslon o

- was contamed w1th1n the Admlss1on Agreement

1 Throughout this brief, when Appellants state that the Adm1s510n Agreement and/or Arbitration .
Agreement bind(s) Respondent Appellants refer to Respondent’s claims on behalf of Mr, Boles’ .
Estate because the Estate stands in the shoes of Mr. Boles, .and on behalf of his wrongful death

' vbeneﬁmanes because the beneficiaries claims are derivative claims. See, ¢.g., Estate of Stokes ex -
- rel. Spell v. Pee Dee Family Physicians, L.L.P., 389 S.C. 343, 347, 699 S.E.2d 143; 145 (2010)
(“[OJut law has remained steadfast to-the principle of limiting the right of recovery under the
: Wrongful death statute to those cases in which the party injured would have been entitled to recover
if death had not ensued.”). -




The Trial Court also erred in finding that Mrs. Hackwofth (as Mr. Boles’ attorney-in-fact
and sister) and/or Mr. Byars (as Mr. Boles’ brother) lacked authority to b‘i'n_d‘Mr. -Bol_es’ estate to
the arbitration provisions contai-ned in the Admissi'on Agreementi.ﬁursnant to the South Carolina’s
Adult Health Care Consent Act, s.cv.‘ Code Ann. § 44-66-10, M (‘fAH_CCA”).

The AHCCA defines “health care” as including inten_nediate or skilled nursing care.. S.C.
Code Ann. § 44-66-20(1). I-t'a'ls_o ép'ec'iﬁcauy inclu‘des “the place‘rnent'in'or're‘rnoval from 'a:fa:Cility
that prov1des these forms of care ”, Id A party may consent to health care on behalf of apatient
1f the patient is deemed unable to consent to treatment after two 11censed physmlans have examined -
" the pat1ent and certify an 1nab111ty to consent S.C. Code Ann § 44-66- 20(8). An atforney-in-fact
! _adult_ sister and an adult b'rOther _eachiare independently '_authorized 10 consent to 'health care on

*behalf of a patiérit pursuant to the AHCCA. 5.C. Code Ann. § 44;'6_6-1_3_0(;4)_(2) and (A)(6).

Putsuant to Se_c_tion 44-66-20(8), ..Bayview Manor appronfiately de’ter-m.ined Mr. Boles was
unable to make health care de0151ons on his own behalf. At the time of h1s admlssmn to Bayv1ew |
‘Maror, Bayview Manor was aware that Mr: Boles had inter alza a hlstory of stroke, left 51de
_hemipare,s_is, d_emen_tia? - cognitive/memory deﬁcits, impair_ed,-speech, and severe confusion,

[Memo. in' Support of Motion to Compel Arbitration, Ex. C and D], ReSpondent has not disputed '
in any filing or at oral arg'nmen't before the Trial .Co'urt.that MrBoles was. 'tmab]e to meke healthA
care decisions on his own behalf at the tirhe of his adrnission to Bayvi.ew- M:anor.

Pﬁrsuarlt to Section '44'-66-3()’.0f the South Carolina é'ode, Mrs. Hackworth (as Mr. Boles’
attomeyiin-fact and sister) and Mr. Byars (as Mr. Boles’ brother) each had statutory authority to
act as an agent on Mr. Boles’ behalf in making “health care” decisions, which included placing
him at Bayview Manor and eXecuting all paperwork on Mr. Bol_es5 behalf associated with his

placement in Bayview Manor. Accordingly, the Admission Agreement, including the arbitration



provision, is binding on Respondent.

The South Carolina Supreme Court’s reasoning in Coleman v, Mariner Health Care, et al.,

: 407 SC 346, 755 S.E.2d 450 (.2(.)21'4) supporté Appel.lants’ vposttiOn in this case. The Coleman
~ Court. eensidered whether ‘a si"st_ef“'ef: la .mi_r‘s:i_ng_:'__}.tor-ne reSitiettt ‘could bind the | resident-to an
arbitration agreement at the time of admis'sien:. :Th:e sister sig‘rie_d:se\ieral documents relaﬁ’ng—' to the
admission of her sister, Mary-Brtnsen, toa nursing home in Florence, South Car'dlina.. Ms, Brinson
wasunable to consent Within themeamng of the AHCCA Included w1th1n these»do'cuthents signed
by -t_he sistér was an arbitration-agfeement 'tha?t-:waa' -Separat_e from the Adm?ias'i'()n Agfeetrl_ent.
Examining the impact of the AHCCA, the Co-urt‘ r_ibteti that _ttie sister was authotized to
. rrtake decisions concerning Ms;_Btihaon’_s ‘;heattt- care,:” Whlch,under 'Seetion ,44-_66-:20(1) of the
' Stiuth Carolina Code, irtcluctes “a precedare to diagnose of treat 'a'hui'nan disease, ailment, defect, .
abnormality, or complaint, :wliet:h'e'lr of physical Vor mental or‘ig'irfl._.-.alsvo includes the provision of
tnter_mediate or skilled nursing .ear:e;':s_e_rVices- for the rehabiiitation of injﬁred; dieabled, or sick :
~ persons; and the placement in ot' removal from a facility that provitiea these fertias of .'c'arei’.’ I_d at
35152, 755 S.E.2d at 453, Base’d-ui)'oh this statutory grant.df:authdl.';i’ty,the Court reaserted,that .
--th”e» AHCCA gave thesist'er_tw'o types of iauthotity;' (1) she could 'eotlsent 'on'.Ms. Brinson’s 'behalf _ |
to the provision or withholding of :me'divca'l care 1nclud1ng placemgm’in a facility which proff.ided'
| -:suc}jl eare, and (2) she could make certain ﬁnarteial decisions on behalf of her sister. Id. |
The Court found that the sister’s authority to consent to d_eciSions concerning the residertt’s
health care extended to all ternts contained within the admi-ssi'on and financial agreement which _
; was the basis upon wh1ch the mirs’itig_ home agreed to provide health care, and under which the
~ sister agreed to pay the nursing home. m at 353-54, 755 S.E.2d at 454. Because the ar’bitratien

“agreement was a separate document from the admission and financial agreement, did not contain .



any provisions regarding medical, nursing, or health care services, and did not reqnire any ﬁnancial
commitment to pay for such services, the Court reasoned that the sister did not have authority
pursuant to the AHCCA to bind the iresideht to the arbi_tration agr_e:erhent_. :

Unlike Coleman, the arbrtration 'prOvision: whrch Appellants s:e'ek_':‘to. enforce is contained
_ within the Admission Agreement and is not a separa_te agreement‘ : :-Thé Admission Agreement, _
pursuant to which Mr. Boles was admrtted-to,.'Bayv'iew Manér?' co_ntained the terms unider which
B-ayvie‘w Manor _wo‘dld ‘p'rov'ide. long-term :care heafth services t_o- Mr Boles:.and how those serVice's |
would -be- paid for. For mstance 1t was agreed that Bayv1ew Manor would provrde care and -
. treatmeént according to- practrce pohcy and physrcran orders (p 15);a phys101an would be chosen -
to provrde care to Mr. Boles in the facrhty (p. 15); and Mr Boles would be responsrble to ensure -

. payment was made to the facﬂrty for h1s care under such clauses as Basrc Charges Supplemental

~ Charges, Medical Supplies, and Pharmacy Servrces (p. 18-19): [Memo 1n Support of Motion to

Compel Arbitration, Ex. A, p. 15 18- 19]

Thus, unhke'th’e situation in the Coleman .case_in- WhJCh th_ere' Were _separate contracts
involving-(l») the health care ‘se'r.\"/iCesto be provided to the resident. and .ho\:)v-those services were
to be paid for, and (2) the agreement to arbrtrate any dlsputes .all those prov1s1ons are contamed
within the Admission Agreement srgned by Mrs ‘Hackworth- and Mr. Byars in the case at bar.
| Therefore applymg the reasomng set forth m Coleman the AHCCA empowered both Mrs.
Hackworth and Mr. Byars to s1gn the Admrssron Agreement on’ behalf of Mr. Boles and to bmd '
Respondent to all prov1srons of that contract, mcludmg the arbltrat_lon provrsron.

III.  The Trial: Court improperly denied AppellantS’ Motlon becaiise Respondent is -

equitably estopped from asserting claims founded in duties arising out of- the

Admission Agreement while simultaneously. attemptmg to dlsclalm the arbltratlon 7
provision contamed w1thln the Agreement ‘

The Admission Agreement serves as the foundation upon which Bayview Manor agreed to



provide the care and treatment to Mr. Boles which now is at issue in this lawsuit. Respondent is B
equitably estopped from suing Appell'ants for breaches of duties arising- out of the Admission
' Agreement while trying; to repudrate the arbltratlon provision contamed in. the very same contract |

The doctrme of equrtable estoppel ex1sts to prevent a lltlgant from unfalrly recelvmg the
| benefit of a contract while at the same t1me repudlatmg what it beheves to bea disadvantage in the - V'

contract, namely the _contractual' arbltr'atlon p_rov1sron.-” Southem Tll. Beverage. Inc. v. Hanseh

Beverage Co., 2007 WL 3046273 at *11 (S.D. IIL. 2007). The Fourth Circuit has held that “no ~

party suing on a contract should be able to enforce certain contract provisions while simultaneously -

attempting to avoid the terms of an arbitration provision therein.”. U.S. v. Bankers Ins. Co., 245

F;3d 315, 323 (4th Cir. 20_0_1); see also I~nt'1 Paper Co. V.. _Sehwahedissen-MaSchinen'& Anlagen
' GMBH, 206 F.3d 411, 418 (4th Ci. 2000) (“To allow [a plaintiff] to claim the benefit of the
contract and _simultaneonsly avoid its bu'rdens would .hot-h-. disregard 'equity and 'COntr‘avene-the
purposes underlying enactment .of the Arb‘itration :‘Act (mternal citation om1tted)) It ‘would be
manifestly 1nequ1table to perrmt a party to claim the other has falled to perform on its contractual
oblrgatl_ons;, while at the same tlme allowmg»that.party to av01d the arbl_tratlon prOVision_s of the
| contract upon which the party b'a's'es 'its ciaim‘s when such claims are mthe :'seope of tihe arbitration

provisions: Hughes Masonrv Co V. Greater Clark Countv School Bldg Corp 659 F.2d 836 83 8-

39 (7th Cir. 198 1). In other words a plarntlff cannot “have it both ways” by relylng upon certain
terms of the Adnii'ssion Ag_reement;When it works to her advantage and repudiating -other-s whenit

works to her disadvantage. 1d.

In THI of South Carolina at Columbia, LLC v. Wiggins, 2011 WL 4089435 (D.S.C. 201 1),
the United States District Court of South Carolina addressed this issue directly. In that case, a

- daughter executed an admissions contract containing an arbitration clause for the admission of her



father into a nursing home. After a dispute arose, the nursing home moved to compel arbitration.
The daughter countered by arguing the admissions contract was unenfoyceable because there was
nothing in the record to indicate she had authority to act as agent‘if(g)r, her féther‘, to legally bind her
father, or to waive her father’s rig_ht to a jury trlal One. szth'e nu:sing‘hqme’s arguments. in -
response was that the daughter, as persd_nai represéntative of her fathér,’s estate, was estopped ’frorn
denying the contract formation. Id. at *3.
The court noted that it was:_nndiéputéd that the .cnntrac‘;,ti ‘was jsfi'g_ne”d_" by one of the father’s
-immediate family members for-’.ther:v-}")u_rnos‘e of ,obtainin'g. 'resident_iﬂ éapé for.him at the .faci'lity;
After the con-tr'act was exe’cu'ted,'thelfafhe:r became a resident and réccive& the benefits provided
for under the adrnissions contract. :T_he court fnrther held thaf be'éanse the nursing home perfbrmed
in reliance on the terms of the admissions'contract and the father received benefits undsf the
admiééions contract, it would :be'vints:c:lni’tiable for the father’s estate to void the ai'bitration provision
within the admissions ccl,)n’tractT The court ruled that the father’s c‘s'géteiwas'zequi'tablyj e.s_tc')pped
from disclaiming the enforceability of ";he admissions 'éon:ttact‘ and thﬁ:i .arb.itration nr'ovision
contained therein. Id. at *6.

The ‘above authorities -are t_lire;ctly' on point. Tne Adrmss1on ;A_g‘reem'ent served as the
foundation for Mr. Bol_es-’ admisnion to Bayview Manor and 'the: duities and obligations which Mr.
Boles and BayvieW Manor had to oné another. Bayview Manor agreed to provide Mr. Boles with
care and treatmerit, and Mr. Boles ag_ré_ed to pay for the éare and ftfcatinenf. Without the Admission
Agreement, there would have been no rélatidnship_ between the pa_ﬁies.

All of Respondent’s claims in the instant case are dependent on the duties which atise from
the terms of the Admission Agreement. Respondent cannot disclaim the arbitration provision

which is a part of the Admission Agreement, while at the same time assert claims arising under
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other terms of the Admission Agreement, and Respondent should be equitably estopped from'
doing so:

IV.  The Trial Court erred in denvmg ADpellants’ Motron because Mr. Boles was the'_ -
intended and direct beneficlarv of the Admrssron Agreement contalnlng the'
arbltratlon provrsmn .

Even if Mrs. Hackworth and/or M. Byars theoretlcally lacked statutory and/or regulatory»‘ L
authority to enter into the Adm1ss10n Agreement and Respondent were not equrtably estopped .
-from' cont'estlng the Vahdlty of the- arbltratron pr0v-1310n W1tl-un' the -Adr'n1ss10n Agreement’ R
'Respondent still would: be bound to the arb1trat10n prov131on because Mr Boles was a th1rd-party_ 3
beneﬁc1ary of the Admlss1on Agreement 2

~ Mr. Boles, while not a srgnatory to the Admlssmn Agreement isa thlrd-party beneﬁcrary:
of the Admission Agreement It i 1s clear from the pla1n language of the Admlssmn Agreement that- :
M. Boles was an intended beneﬁcrary and the purpose of the Adm1ss1on Agreement was to ensure . :
Bayview Manor would- prov1de the serv1ces 1a1d out therein, Mr. Boles d1d in fact receive those. ‘
“services. M. Boles® estate, thereforeirs obhgated to arbltrate'an'yiclarrns lw1th1nl1ts sCope‘

Appellants posmon is also supported by the Wi ggrn demsron As set forth above, the

-daughter in Wiggin s executed an admissions contract- contarnrng an arbltratlon clause for the_3 o

' adrmsswn of her father 1nto the nursmg home». The Wi ggrn Court noted that the thrrd-partyd_."
beneﬁc1ary doctrme is well- accepted in South Carohna and that pursuant to that doctrme a third

party may be bound to a contract when it 1s,s_hoWn that she was the 1ntended ‘and ,dlrect 'b'eneﬁci,ary?

of the contract. Id. at"*6,-quoti_ng' Helms I:{ealty; Inc.»v..iG'i_bs'on-Wall, Co., 363 S.C. 334, 611 -

S.E.2d 485 (2005), Touchberry v: Florence, 295 S.C. 47, 367 S.E.2d 149 (1988). Applying the

third-party beneficiary doctrine, the Wigg' ins Court reasoned that because the résident’s care was

the essential purpose of the admissions contract, the arbitration provision within the comtract
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remained binding on Hall’s Estate. 1d.2

It is clear the Admission Agreement was for Mr. Boles’ benefit and that he -directly
beneﬁt_ed from its execu’t’ion; It -fo’lloW's that Respdndent is bound to arbitrate all claims against
Bayview Manor as a result of Mr. "Bole'_s" status as a third-party beneﬁ01ary under vt-he _Admrssion
Agreement. | | '

V. -The Trial Court lmproperlv denied- Appellants Motlon' because the Federal
_Arbitration Act mandates arbitration: since Mrs, Hackworth had’ authorltv to

enter the Admission Agreement and Respondent’s clalms fall Wlthm the scope ofv - N

the : arbltratlon prov1s1on o
The Federal Arbi_trati'on Act‘ (“FAA”) requires courts to plaee arbitration agreements “on
equal footing with all other contracts.”. Kindred, 137 S, Ct. at 1426 (internal citations omitted)..
. The FAA requires that:

A written prov1s1on in’ any marltlme transactlon or a contract ev1denc1ng a
transacnon 1nvolv1ng interstate commerce to. settle by arbltratlon a controversy
thereafter arising out of such contract or transaction;.or- the refusal to perform the
whole or any part thereof ,oran agreement in wrltlng to submlt to arbitration an

existing controversy drising out of such a coritract, transaction of refusal, shall be *

‘valid, irrevocable, and enforceable save upon such ground as ex1st at law or in
equity for the revocatlon of any contract. oo

9US.C.§2.
The arbitration pronision in the Admission Agreeme'nt; prov1desthat arh_itration shall be
.governed by the provisions of the South Carolina Arbitratiori'Code; and .in the event that it is

deemed notto apply, the arbitration shall be governed by the FAA:| [Memo in Supp'ort of Motion

"2 See also Cook v. GGNSC Ripley. LLC, 786 F. Supp. 2d 1166, 1171 (N.D. Miss. 2011) (resident’s’
_Estate and beneficiaries bound by terrns of arbltratlon clause contained in admission agreement
-which daughter signed becausé re51dent s care was the éssential purpose of the admission

B agreement); Trinity Missioh Health & Rehabilitation of Clmton v. Estate of Scott, 19 So.3d 735

(Miss. Ct. App. 2008) (tesident was third party beneficiary of admission agreement containing

arbitration provision because she received care pursuant to the admission agreement and, therefore,

her Estate was abound to arbitrate it claims against provider).
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to Compel Arbitration, Ex. A, p. 25.] Section 15-48-10(b)(4) of the South Carolina Code provi'de_s
that the South Carolina Arbitration Code shall not apply to any claim arising out of personal 1nJury '
based on contraét or tort, Thus, the South Carol‘ina‘Ar‘bitr_ation' Code does not apply. Instead; the

- FAA is controlling in the instant cias»e. : | s
The FAA expresses a strong national policy in'faVOr "of_ arhitration,'and “establishes that:, a-s. .

2 matter of federal law, any 'dolihts'eoneerni-ng the scope of arbitrjable:issue‘,s should be resolved in

A'-favor of arbitration.” Mo'ses H Cone Mem’l.- Hbsb; V. Mercuﬁ Constr; .Corp. 460 U.S. 1, 24,—25_
(1 983) The FAA enforces arbltratlon agreements as written to prevent a party from avoiding the1r i

.- contractual obhgatlons to arbltrate See Stokes V. Metropohtan L1fe Ins Co., 351 S.C. 606, 612 R

571 S.E.2d 711, 715 (Ct App 2002) Dean Witter Revnolds Inc v. Bvrd 4708, 213 (1985).'._'f.:' s

Addrtlonally, the FAA S purpose is to “overrule the Judlclary s longstandlng refusal to enforce ,

* agreements to arbitrate and’place them on the sarne footmg as Other cOnt'rac—ts ” Volt Info ‘Serv E

Inc. V. Bd. of Trs of Leland Stanford I, Un1v 489 U S 468 474 (1989) (1ntemal c1tat10n .

ormtted)

Unider the FAA, arb1trat10n 1s required when there i is a Vahd arb1trat1on agreement and a
- dispute exists Wthh is within‘ the _s_Cop,e' of the agreement. Unde_r- ~t_he arb'rtration pr‘ovisiOn Of the_ :
) AdrniSSion Agreement, both prongs are satisfied. First, there is & xralid-AdrniSSion Agreement in
place for the reasons presented .aho'\fze and incorporated fhe_r_etn.‘ ‘ Se‘c‘ond; as will be discussed
im'rnediately‘below,:Respond'ent-"s c1a1ms ‘are Within the so_ope of the arbitration provision.

a, ‘Respondent’s elaims_ are wit;h_in'theis_c_'o_pe of the arhitration provision.

- Respondent’s ci.ainis are clearly within t-he ' scope of the arhitration provision of Athe»’

| ‘Admission Agreement. The arbitration provision provides in part:

_Any action, dispute, claim or controversy of any kind- (tort contract, equitable or
statutory, -including but not limited to claims or violations of Resident’s Rights)
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now existing or hereafter ar’iSing between the parties, in aﬁyway arising from or

relating to this [Admi.s'sion]: Agreement governing the Resident’s stay at the

Facility, shall be resolved by binding arbitration.

[Memo. in Support of Motion to Cvo"mp:e'lﬂ Abitration, Ex. A., final page.]

Requndentss ¢claiims includé pfofessi‘onal negligeﬁce',i Qr-di'n:ary. négligénce, ﬁegligenf |
fnisrepréséntation, wronéﬁil deeith_ aﬁdzéurvivorship, all which allsgedly s,tjelrjn from t’he'ca'r‘e and
treatment received by Mr Boles under the Adnﬁssion‘Agr-éer_hteht. : ~[Cbmplaiht.] All of these
causes of a‘cﬁoh are inclﬁded within thé 'scope of the arbitféﬁ'o’ﬂ -Ij)'ré\iisioh qﬁoted aboVe Thu's '
- there can be no dispute from the plam language of the arbltratlon prov151on that all the allegatlons :
contained in Respondent’s Complamt fall under the types of dlsputes to e arbitrated under the. | :
arb_ifration ;pr'ovision. |

b.- Interstate Commerce 1s Satiéﬁed.

The FAA applies to wrltten arbitration agreements which qvid_ehc‘e}a transaction iI_’lV(:jlv_i:ng
interstate commerce. 9 U.S.C. § 2. ThlS requirement is broédly construed é_o as to iqe :coe-x_te'nsive

with congressional power to régulate under the Commerce Clause: i:Cor'nanc'heiIhdi'an Tribe of

Okla. V..49, LLC, 391 F.3d 1129, 1132 (10th Cir. 2004). The interstate é,ommeré{: _réqui_r'ement
under the FAA -in¢ludes‘épntr‘ac’_ts.r'elat'ihg_ to interstate comrrier:'c'ev, Id. Thé interstate comtierce
r,equiremenf is met if “in the 'ag'g_regatc_ the économiic activity in questiQﬁ'wduld represent ‘a génei'al

practice...subj ect to federal control.” Citi-'zenslBank V. AlafaBCO; Inc 5_3.'9 U.S: 52 (2003) (internal

citation omitted).

The interstate commerce requiremerit under the FAA is fnet in the ‘present case on multiple
grounds: As noted in BayyieW-»Mano'f Administrator Christy Drinkard’s Afﬁdévit, at the time of -
Mr. Boles’ residency, (1) Bayview Manor received payments from Medicare, Medicaid, and

private insurers from other states; (2) the majority of food served at Bayview Manor came from
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Charlotte, North Carolina; and (3) Bayview Manor obtained lab and radiology services, oxygen
rental and supplies, medical forms, specialty beds and mattresses, laundry supplies and other items

from out-of-state. [Memo. in Support of Motion to Compel Arbitration, Ex. C.]

In Dean v. Heritage Healtheare of Ridgeway, LLC, et al., 408 S.C. 371, 759 S.E.2d 727
(2014), the South Carolina Suprerne_; Court fourl:el ;that a nursmg 'ho.me!'re's.idency agreement L
implicated’ihte,rstate commerce ,byl-r'eqli:i‘ring the facility to proyide' the resident with food and
medical suppliés which were instruments of intersiate commerce, Id. at 381-82, 759 SE2d at N
732-733. The Admission Agreemen_t atissue required B‘ayvieﬁz Manor o provide Mr. Boles room
and board, medical supplies, and m-any.other goods and serviees,‘_ell of WhiCh were instruments of -
interstate commerce. [Memio. in Suppert ef Métierl to Cornpel Arhitratibh,, Ex. A:]

For‘al_l ef the above reas_ohs- the FAA’s interstate commerce requirement is se._tisﬁed-.

V1. The. Trlal Court.erred in denying Appellants’ Motlon because the Admlssmn
Agreement and the Arbltratlon Agreement merge_q

Appellants’ primary posmon is that the Trial Court erred in ruhng that the arb1trat10n
provision contained within the Admission Agreement was not bmdmg for the T€asons presented in
Arguments I ~ V above'. Out of an abuhdance of caution, Appelle;nts_- also argue that Respohdeﬁt :
is cbmpelled to a_rhitrate her:acttdn aéainst Appellents based Upgh-Mre. HaCkworth’s execution of
the Arbitration Agreement at or near the same time as the Adﬁiissio‘n Agreement. [Memo. in
Support of Motion to Compel Arbit'ratio'n, Ex. B.] |

Unlike Colemnan, the Admi_ssion Agreement e.nd Arbitraition A-greement at issue in this
matter meréed. “The general rule is"thét, in the absence of anythiri'g indicating a contrary inténtion,
where-irrst'ruments' are executed at the same time, by the sanie p?;rties, for the same purp'ose, and
in the course of the same transaction, the courts will consider and construe the instrurnents

together. The theory is that the instruments are effectively one instrument or contract.” Klutts
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Resort Realty, Inc. v. Down'round Development Corp., 268 S.C. 80, 88, 232 S.E.2d 20, 24 (1977).

Given merger of the Admission Agreement and the Arbitration Agreement, the Arbitration
Agreement is enforceable and mandates arbitration based on the grounds set forth in Arguments I

~V above.

- CONCLUSION

Respondent is bound to arbit;ate her.élaims against App'giiahts; -iTﬁe,Aam-ission Agreement
~ executed by an -attorney-il_l'-fact/.sisit:gr,é.nd brother are valid and éﬁrge'fgnfé'r:Céablefﬁnde-r basic contract
" principles and the Adult Health Care Consent Act; Re.sp:(')‘rid"_eﬁt is équita’biy estopped - from
disclaiming the arbitratidn_prOVisidn; Mr Boles was the inteﬁ,d_éd and direct beneficiary of the

,. Admissic}ﬁ Agreement co:rit'aini'ng the a_fbitrat-ion provi_sionr;‘ the claims asserted by Respondent ar’e_‘
- | within thé scope of the arbitratiori clausé‘s, and the Federal Arbitraﬁon'Act mandates :that'the_ claims
be arbitrated; and the Adrnission Agreémen_t and the Arbitr'atioﬁ Agreement merged.

For thes¢ reasons, this Céu;'t 'sliliould.revcrse the Tria'l. Court’s o.rd_er denying ,Appellants’

Motion, a_n'd: the matter should be stgyg:d or di_s;miss_ed-pendilflg thk; afbitrafi§n of the diSpute.
HOLCOMBE BOMAR, P.A.

P.0.Box 1897 - ..
Spartanburg, SC 29304

Attorneys for Appellants

December 2, 2019
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