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STATEMENT OF ISSUES ON APPEAL

I

. Whether the tr1al Judge properly replaced Juror #107 w1th an alternate Juror when Juror .
" #107 admitted that he knew Appellant s'sister and when the Solicitor explicitly stated ™ -

E that He would have used a preemptive strike on Juror #107 had he not concealed his
‘ relat1onsh1p with Appellant s sister? a :

{

Whether the tr1al Judge properly refused to declare a misrial when a law enforcement . L

‘ .officer made a single, vague reference to multiple armed robberies and 1nvest1gat10ns

: - where the réference did not prejud1ce Appellant enough to warrant a mistrial and if

x :Appellant did suffer prejudice from the reférence, whether any error was ernitirely
harmless i ;lr'ght of the overwhelmmg ev1dence presented agarnst Appellant at tr1al'7 ’




STATEMENT OF THE CASE
| In September 2017 the Spartanburg County Grand J ury 1nd1cted Appellant for one count , o
-of murder (2017-GS-42-4859) one count of arrned robbery and one count of possess1on ofa
weapon dur1ng the commlss1on of a vrolent crrme (2017 GS-42- 4861) and four counts of |
k1dnapp1ng (2017 GS 42- 4864 4860) On October 8 ll 2018 2 Jury trlal was held in the

.Spartanburg County Court of General Sessrons with the Honorable J Derham Cole pres1d1ng

| lAppellant was represented by Mlchael Mor1n Esq The State was represented by Seventh C1rcu1t

: Sol101tor Barry Bamette At the conclusron of tr1al the j Jury conv1cted Appellant of all counts

- F ollowmgmthe verd1ct the trlal judge sentenced Appellant to a term of forty years 1mpr1sonment

. ‘for.murder -thrrty-years 1mprlsonment for arrned robbery, 3’0 years 1r'n'pr1sonment for each count :é RN

of k1dnapp1ng, and ﬁve years 1mprlsonment for possess1on of a weapon dur1ng the commrss1on
Ll § of a: Vlolent cr1me The sentences ran concurrently wrth each other result1ng in an aggregate U

. sentence of,forty years’ lmprJSOnment."Appellant t1rnely_ﬁ1ed a notrce of fappealand an 1nr_t1al S

| brief.A This brief of Respondent anW}; follows. -

, R



.'STATEMENTOFFACTS | B ; B
On Ma'rch 31 '201T two men wearing masks black jacket‘s and latex gloves robbed the B
'Kentucky Fried Chicken: (KFC) restaurant on Cedar Sprrngs Road m Spartanburg (State S -
Exhrblt #48) The men were each armed w1th plstols The two men went to the office of the
restaurant where they confronted the store manager Anthony Trffany, and asked h1m to empty

the safe Trffany drd not comply w1th the1r request and eventually engaged in a physrcal

e "altercatlon w1th one of the men (State s Exh1b1t #48) One of the masked men then shot Trffany

o "_,,s1x tlmes (R 301) After shootrng Tlffany, one of the men took Trffany s wallet (State S Exhrblt ‘ h

~ N - . L

. ~"#48) Employee Mahk Smlth ran out of the store as soon as he heard gunshots commg from the ,
.office. (R 150) As he‘ ex1ted the store Sr’nlth encountered one of the masked men.who pornted‘ a
'black revolver at h1m (R 15 l) Smrth descrlbed the man as wearrng a mask a black\Jacket and a-. "

- . .blue bandana (R 15 1) The masked man eventually lowered h1s gun and Smlth Ttan to safety (R . ..-:A‘ .‘

..1 5 1) Smlth subsequently retumed to the KFC after the masked men left and provrded ﬁrst a1d to i e LY

.‘Tlffany (R 152) Tlffany d1ed as a result of the gunshot wounds (R 302)

. The mornrng after the robbery, R1chard Behnke the resrdent ofa home less than halfa
“ mlle away from the KFC found a black Jacket a mask and a prstol near hlS truck (R 137, 188
| 409) Behnke called law enforcement who arrrved shortly thereafter to collect the items. (R 137
187) Law enforcement also located a blue bandana layrng 1n Behnke S yard (R 192) The gun

| collected was a revolver wrth two ﬁred shell casmgs and two unﬁred shell casmgs (R 187 191) P ;_f: .
- Each of the 1tems was swabbed for DNA testrng (R 255 57) ' .k : .
| On Aprll 7 2017 law enforcement executed a search warrant at 1452 Old Canaan Road

'1n Roebuck R. 194) The resrdence at 1452 Old Canaan Road belonged to’ Valencra Garcra (R

1 224). Valencra llved at the residénce with her son, De’ Adrlan Garcia. (R. 224). Accordmg to"



Valenc1a Appellant began lrvrng wrth her and De Adrran in March 201 7 and was st111 lrvmg
‘ there on Aprrl 7, 201 7. (R, 232) Valencra stated that Appellant lrved in the last bedroom on, the '
rrght side of the house, whrle De Adrran lrved in the front bedroom on the rlght side of the house
(R 227) Among the items collected durlng the search of Valencia’s home mcluded a black and
" wh1te skull mask; multlple boxes of late‘x gloves two black Jackets a black Halloween.costume T
‘a blue book bag wrth money 1nsrde and a black Smrth and Wesson sem1 automatlc plstol found
| underneath a plllOW in De Adrran 'S bedroom (R. 206 221, State S Exhrbrt #87 #96 #98 #104
#106 and#lO9) T ’ e
Prror to the search warrant berngt executed De Adrran was located outs1de the resldence |

and placed under arrest (R 275) As De Adrran was belng placed under arrest a black male was :

L seen runnrng away from the area by Nathan Cantrell of the Spartanburg County Sher1ff’s Ofﬁce

(R 241 275) After law enforcement executed the search warrant and left the area, Appellant
-was located and arrested ina wooded area near the Garcra resrdence (R 243 277) Appellant
- had the same blue book bag 1n-hrs possess1on that law enforcement located rn‘srde hlS bedroom..
(R 249, State’s Exhrbrt #106 #l 10)

After Appellant was arrested he rnet with law enforcement Durrng thrs meetlng, ) f
Appellant was. provrded two bottles of water to dr1nk (R 234 35). Appellant drank out of the
bottles and they were collected for analysrs by law enforcement (R. 235 237) The swabs taken
from the items left at Behnke S house were compared with Appellant s DNA sample from the o
_. two water bottles. Appellant s DNA matched the sample taken from the mask _left in -Behnke s
yard. (R. 286). | | | | . E

" .SLED.Analyst, l\'/l.ichelle Eichenmiller, examined five shell casings collected from. the

KFC as well as four bullets recovered from Tiffany’s body (R. 266-67). Eichenmiller concluded



that four out of the five shell casings and&‘the four bullets from Tlffany’s Abody were fired from
the Smith and Wessof pistol f;;u'nd.;in’ De’Adrlan; s roorn} ‘(R 267-68- 410-12). Qu’entinf:

: Meadows lived across the street from Valenc1a De Adr1an andl Appellant (R llO) On March
; 'j31 2017 Meadows gave De’Adrran and Appellant a r1de to a house close to the KFC in the

) :Vlc1n1ty of Franc1s Mar1on Dr1ve and Cedar Spr1ngs Road (R 115 16 409) Meadows test1ﬁed >
that De’ Adrlan was wearlng a black Jacket and Appellant was weanng a burgundy hoody (R ‘- |

114- 15) ‘Later that nrght De’ Adr1an called Meadows and asked to be plcked up near- an area :

"called club corner. Accord1ng to Meadows club corner i$ less than a m11e from the KFC (R

v .)

T N A
ks .

. ‘511 19) At the conclusmn of tr1al Appellant was conv1cted of all charges




 STANDARD OF REVIEW
o
“[I]f ajuror’s nondisciosufeié unintentional, the'tr'i'al court may e'x'ewrpisei its di_s‘cAr_eﬁon in -

determining whether to proceed with the trial with the jury as is, replace the juror with an

alternate, or declare a mistrial.” State v. Coaxum, 410 S.C. 320, 328,764 S.E2d 242, 246

. (2014).

e
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“The dec151on to grant or deny a m1str1a1 is w1th1n the sound dlscretlon of»the trlal Judge




ARGUMENT ~ .
L

The trial ]udge properly replaced Juror #107 with an alternate ]uror when Juror

- ‘ #107 admitted that he knew Appellant’s sister and the Solicitor explicitly stated that he

- would have used a preemptlve strlke on Juror #107 had he not concealed his relatlonshlp -
B w1th Appellant’s s1ster o " : '

Appellant argues the trlal Judge erred by removmg Juror #107 because the State farled to
prove the Juror was potentlally b1ased In support of his argument Appellant contends Juror #107
‘- .had a mlnlmal connectlon w1th Appellant s potentlal w1tness Tlshlana Lee and that c’onnecnon ,
| 'would not hav'e supported ‘a'challenge for cause nor would 1t be a materlal facto‘r 1n'fthe State S .‘1
. ;‘ebx.erclse‘of 1ts peremptory strlkes On the contrary, Juror #107 had -a 51gn1f1cant connectron w1th

\ o Lee who was not only apotentlal w1tness for Appellant but also h1s s1ster (R 321 407). .J uror

' : ,‘ #107 $ connectlon w1th Appellant S 51ster would have supported a challenge for cause. However

':‘even 1f we assume the tr1al Judge would have declmed to strlke Juror #1 07 for cause Juror o

‘ #107 s connectlon w1th Appellant s 51ster certamly would have been a mater1al factor in the

‘ State S er(er01se of peremptorybstnkes In fact the Sohcltor expl1c1tly noted on the record that he
would have used a peremptory challenge on FJuror #107 had he known of the Juror s connectlon
' w1th Lee (R 324) Therefore the tr1a1 Judge d1d not abuse hlS dlSCI‘Cthl’l in removmg Juror #107
'. ’jfrom the j Jury panel and replacmg h1m w1th an alternate Juror ‘» " . N )
“When a Juror conceals‘mformanon 1nou1red inito durmg voir dire, a new. tr1al 1s requ1red
only when the court ﬁnds the luror 1ntent10nally concealed the 1nformat10n and that the
: information concealed would_ have supported a challenge for.cause or would have‘been a -

material factor in the use of the party’s peremptory challenges » State v. Woods, 345 S.C. 583,

= 587 550 S E 2d 282 284 (2001) The ﬁrst questlon an appellate court must address 1n a Juror

» dlsquahﬁcatlon analysrs is whether the Juror 1ntent10nally concealed 1nformat10n durmg voir




dire. State v. Kelly 331 S.C. 132, 146 502 S E 2d 99 106-107 (1998) An “1ntent10nal
concealment occurs when the questlon presented to the Jury on voir dire is reasonably
comprehen51ble to the average Juror and the subject of the 1nqu1ry is of such 51gnrﬁcance that the
7 juror’s fa1lure 10 respond is unreasonable 2 Woods 345 S. C at 588, 550 S E. 2d at 284.
An umntent1onal concealment ‘occurs where the quest1on posed is amblguous or
'1ncomprehensrble to the average Juror or where the subje ect of the 1nqu1ry is 1nvsrgn1ﬁcant orso, w
" far removed m tlme that the Juror S fa1lure to respond .1s reasonable under the c1rcumstances ’; Id S
“Ifa Juror S nondlsclosure is un1ntentlonal | the trial court may e;(erc1se 1ts,d1sc'ret1on ~1n B
', determrmng whether to proceed with the trral with the jury as is, replace the j Juror w1th an
»' alternate -or declare a mrstrlal ” Coaxum 410 S C at 328, 764 S E 2d at 246 “Parallelmg the |
- 1nqu1ry in cases of: 1ntent10nal concealment the trlal court in the un1ntent10nal concealment B
srtuatlon mustdetermme whether the 1nformatlon concealed would have supported a‘challenge
" for cause or would have been a mater1alufactor rn a partyh S exerc1se of 1ts peremptory |
B challenges ” Coaxum 410 S. C at 328 329 764 S E 2d at 246. | o

Here the trlal Judge determmed that Juror #107 s concealment was unmtentronal Juror

| #107 was quest1oned by the tr1al Judge about hlS connect1on w1th Lee after Invest1gator Shawn ER T

R | Cloran notrced eye contact berng made between Juror #107 and Appellant S fam1ly (R 325)

'Cloran notrﬁed the Solicitor of his observatlon and a search of Juror #107° ] Facebook page was
conducted The search revealed that Lee was a suggested Facebook‘fnend of Juror #107. (R

404) Juror #107 admiitted knowmg Lee and even knew where she went to hlgh school. (R 320) :
.‘ 'J.urorh#l _07,ma1ntarned that he didn’ t know,Leel s real name but knew her by the mckname “T1-

a  Tot.” (R 3’20—2‘2)’;‘?.1'11 fact; Juror #1071'_said: he could have i‘denti»ﬁedlLee if she had been present‘in-



the courtroom during jury selection. (R. 321-22). The following exchange took place between the
' tr1al Judge and Juror #107: |

’ _-'r“.The Couit: But I’ll ask you tobé certam You’ re saymg you do = there s no -
g questlon that you do, know Tlshrana Lee" :

i .vJuror #107' Yeahn :
" The Court And you re frlends of hers‘7

Tt Juror #107: 1 know her son’s father I know her son S father and I m I m very
close well am t gomg to say very close But I used to be Very close w1th h1m

o AThe Court Okay Wrth them‘7 S
B u'ror #107' With hrm not — well she was there, but me and her had no ties. ,
-g__‘The Court Okay No quest1on you know her

.’ "-f:Juror #107 Yes Srr e

'The Court And had she been m the courtroom when the wrtnesses were called
- you could have 1dent1ﬁed her Dt - :

e Juror #107 Yeah I could have

*(R 321 22 hnes 15 9.

’ J;.' P

Desplte the umntent1onal concealment by J uror #107 the tr1al Judge nonetheless properly
removed Juror #107 because of hrs relatronshrp w1th a member of Appellant ] 1mmed1ate fam1ly, B
namely Appellant s s1ster Juror #107 S relat1onsh1p w1th Appellant s 51ster would not only have o :

'supported a challenge for cause but would have been a materral factor n the State S exerc1se of S

" 1ts peremptory challenges had the tr1al Judge den1ed the: State s challenge for cause ThlS Court

: need not speculate on how Juror #107°s relat1onsh1p w1th Lee would have affected the State S
““use of peremptory challenges because the Sohc1tor clearly stated his 1ntent10ns on the record
The Sol1c1tor made the followmg argument to the tr1al Judge we ask for [Juror #107] to be.

. ‘{,

removed because obv1ously, 1f I had that mformatron beforehand I would have struck h1m Andi_lv'



R presented agalnst Appellant at trlal e

I had strikes left.” (R.. 324, lines 8-1 -l): Accordingly, the tria'l. judge dld not abuse his discretion in
replacmg Juror #107 wrth an alternate j Juror when Juror #107 admitted that he knew Appellant s
-s1ster and used to be very close w1th her son’s father. Even 1f the tr1al Judge determined Juror . -
#107’s relat1onsh1p wrth ‘Appellant s s1ster did not.warrant a femoval from the jury for cause ,the

‘ ”Sohcltor plamly stated that he would have exer01sed a peremptory challenge on Juror #107 in
L hght of the- concealed 1nformat10n Therefore Juror #107 ] relatlonshlp w1th Lee would have . o
been afmaterlal factor in the exerche of a p’erem’ptory‘ challenge._-Appellantjs conv1ct10ns ar_ld B
.' .sentences should he'afﬁrmed. 'v i S | | R

' _‘II.
vThe trial Judge properly refused to declare a mlstrlal after a'law enforcenfent officer.

- made a single, vague.reference to multlple armed robberles and mvestlgatlons when ' the
reference did not prejudlce Appellant enough to warrant.a mlstrlal and even if Appellant

- did suffer prejudice, any €rror was. entlrely harmless in llght of the overwhelmmg evrdence - e L

Appellant next argues the tr1al Judge erred in refusmg to grant a. mlstrlal after Investlgator.‘
) I;Mark Gaddy of the Spartanburg County Sherlff’s Ofﬁce 1mpl1ed that Appellant was' 1nvolved in . A.
‘multlple armed robber1es In support of his contentlon Appellant argues that Gaddy’s use of the
plural terms * armed robbenes and‘ 1nvest1gat10ns 1mp11ed that Appellant was mvolved in
multiple armedrobberies and thus constltuted,1mperm1.ssrble' chara‘cter _evrdence. Appellant’s

| argument is meritleSS. 'Gaddy’s revferences to “armed robberie‘s;"_’. and “investigations” were vague
and did not reference Appellant or h1s co- defendant dlrectly or 1nd1rectly Furthermore the State »
Z.drd not attempt to mtroduce evrdence that Appellant had been convrcted of other cr1mes and the

"~ plural references to ;armed r_obberres and, mvest1gat10ns ‘were not responsive to the: questlon

asked by the Solicitor. Appellant did not suffer any prejudice from Gadd_y’s testimony because it - S

s unlikely the jury made any connection hetween Gaddy’s use of plural terminology and

10-.



Appellant’s involvement in the KFC robbery that he stood trial‘ﬂfor;-Other than Gaddy’s isolated -
statement, no evidence was i'ntroduced by the State or mentioned by a"ny‘witnessthat would |
inform the Jury that other armed robber1es had taken place in the surroundlng area. Appellant s

- attempt to draw a connectlon between Gaddy ] statement and ev1dence of other robberies in the :

| .surroundlng area' ofthe‘vKFCils attenuated at best However '-even rf thls Sourt determlnes-that-' e

Appellant suffered preJudlce from Gaddy s statements the preJudlce was not srgnrﬁcant enough o

.~ to warrant the extreme remedy of a. mlstrlal Furtherrnore any error onin the adm1s51on of

‘ ) Gaddy S stateme‘n’t _was entlrely harmle‘ss in light of the eyrden’ce_’agarnst Appellant.

A -‘I Appellant Suffered No Prejudice

“The de01sron to grant or deny a mlstrlal is w1th1n the sound dlscretron of the trial Judge

c Thompso 352 S. C at 560 575 S E 2d at 82 “The court S decrslon wrll not be overturned on

f-appeal absent an abuse of dlscretron amountlng to an error of law 7 Id “The power of a court to- B

oLk
T

L declare a mlstrlal ought to be used w1th the greatest cautlon under urgent crrcumstances and for N

: | ’Very pla1n and obv1ous causes ”? State \A Klrby, 269 S C 25 28 236 S E. 2d 33 34 (1977) “A

L Gaddy

‘mistrial should not be granted unless absolutely necessary 7 State V. Counc11 335 S.C. 1, l3 515,;; .
S.E.2d 508 514 (1999) “Instead the trlal Judge should exhaust other methods to cure poss1ble
"prejudlce before abortlng a tr1al In order to réceive a mlstrlal the defendant must show- error, and
resultmg prejudice.” Id | -

| Here the followrng exchange took place on the State s d1rect examlnatron of Investrgator.

- .\':

Sohc1tor Barnette: Back on Apr1l 7Ih of 2017 was you part of a team that went to
1452 Old Canaan Road‘7 .- .

Gaddy Yes, 51r
. SolicitorBamette: If you would, tell the jur_y»what{your—'what you did that day?

11



B T

8 suspected of 1 more than one- robbery Gaddy S statement was Vague enough that he d1d not even

s robbery in all of Spartanburg County, let alone one in wh1ch Appellant was. 1nvolved

Gaddy: As a part of this ongoing investlgation with. the:city we had been outon - -
that night from like m1dn1ght up lookmg for people that were 1nvolved in thes¢
: armed robberies. : ‘

| . ',Sol1c1tor Bamette Walt Wwait, wait. Involved in the armed robbery of the K F C 9

~.Gaddy: Yes Tt was all in conj unctlon because the stuff that we had compared as
' far as the 1nvest1gat1on were: parallelmg each other i

(R 245, llnes 9- 2l)

Appellant d1d not suffer any prejud1ce from Gaddy S vague statement Gaddy'merely

AN 2 o ¥
e

......

> ’.‘rc"'

"‘;

i 'Furthermore Gaddy s answer was nonrespons1ve to the broad questlon tell the Jury what f‘ i

- :l'«your—what you d1d that day"” (Tr 245 hnes 12 13) The State d1d not sohclt 1nformat10n about

¥

iitother armed robber1es or attempt to mtroduce any prlor bad acts of Appellant or, hls co- -
: defendant Gaddy’s answer was’ ent1rely unsol1c1ted and only made a-vague reference to other "
: armed robber1es and 1nvest1gat10ns In fact, the Sol1c1tor focused the Jury spec1ﬁcally on the KFC
o armed robbery W1th his follow up questlon. (R. 245). No connect1on was made_ nor was a -_ ‘

‘ '-c‘or'_mection attempted to b¢ made between other‘ arrnedlrobberies_ 1n the surroundmg iarea and -

| Appel-lant. :

The trial Judge agreed that Gaddy’s answer did not clearly refer to other armed robber1es

in general or other armed robberies in which Appellant may be 1nvolved However the tr1al

o judge exerc1sed caution in sendmg the jury out of the courtroom in case Gaddy d1d make a more

12

‘used the plural form of the words robbery and 1nvest1gat1on Gaddy s‘answer. d1d not refer to SRR

g o -Appella'nt.-*o'r 'h1s .codefenda‘nt or otherwiSe indica’te that eitheriAppellant or hls‘c'o-'d‘e'fendant were S

' -"“r..lv,.‘:‘specrfy there had 'been more than one .armed robbery 1n-’the area’of-the KFC or more than 'one e




explicit,reference to additional armed robberies.»Th‘e trial judge articulated his reasoning in his
- ruling:
) A . ; The Court: T understand’ what your concern is and | understand where I thought he "
+ 7L was going. That’s why I sent the jury out, but it wasn’t clear'to me that he was .
o ' . referrmg to anything other than this one, but T ant1c1pated that he might, and that’s
.the reason T excused the jury. So at this point I don’t think it’s necessary to grant a
2 mot1on for a m1str1al and S0 that motion is demed :
- ?(R 246 l1nes 19 25) The tr1al Judge acted wrth an abundance of caut1on in recogmzmg the

bl 'ipotent1al 1mproper test1mony that mi ght have come from Gaddy, _but he Was not persuaded that

o Gaddy had even made a reference to a robbery other than the robbery for Wthh Appellant was

“r

5stand1ng trral The tr1al Judge d1d not abuse h1s d1scret10n in refusmg to grant the extreme remedy

4

e of a mlstrlal for a vague 1solated statement by one pol1ce ofﬁcer

Contrary to Appellant s assertlon Gaddy s test1mony was not more prejud1c1al than the‘ : .

T
v

'; : ‘,_~?_test1mony tl’llS Court cons1dered 1n State V. Thompson (Imt1al Br1ef of Appellant 11) In

’ ’Thompson th1s Court cons1dered whether an ofﬁcer s exphcrt reference to Thompson havrng
fie : outstandlng arrest warrants requ1red the tr1a1 Judge to grant a m1str1al Thompso 352 S C. at
'. '560 575 S E. 2d at 82 Th1s Court held the. trlal Judge d1d not abuse l'llS drscretlon in refusmg to”
| :grant the extreme remedy of a mlstr1al and wrote “a vague reference to a defendant $ pr1or E '
L }”cr‘im‘in_al record is-f-not sufﬁcient to justify a mistrlal .where -_there i}s no attempt by the St’ate to ’

.3

' introduce:evidence that the accused has been convicted of other crimes Thompson 352 SC.at

‘561 575 S E 2d at 82. Here the reference to “armed robberies” and “1nvest1gat1ons was less : "“ S
expl1c1t than the reference to arrest warrants made in Thompson Un11ke Thompson there was 1o -
connect1on made between Appellant and outstandlng arrest warrants or any other prlor bad acts

;-

. by Appellant. Even if Gaddy had made a more expl-1C1t reference to other arrned'r_obberies or E
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Appellant’s outstanding . warrants, a single vague reference to a prior bad act would not warrant a

mistrial.

“\lt;héthef a{n‘ error isiharmles‘s depends on the 'circurnstanc‘es'of the’ partrcular case ”
- Thompson 352 S C at 562 575 S E. 2d at 83 “Where a revrew of the entire record establ1shes
the error is harmless beyond a reasonable doubt the conv1ct10n should not be reversed ? Id “No

deﬁmte rule of law governs this ﬁndmg; rather the materrahty and preJudlcral character of the :

S. "error must be determmed from 1ts relat1onsh1p to the ent1re case ? State V. Mrtchell 286 S C 572 )

S 573 336 S E 2d 150 151 (1985) “Error is harmless when it. could not reasonably have affected N o

. the result ofthe tr1al ” State v. Reeves 301 S C. 191 194 391 S E.2d 241 243 (1990) “[W]here A_ o

- 'gullt is conclus1vely proven by competent evrdence and no ratronal conclus1on can be reached

- other than the accused is gurlty, a conv1ct10n wrll not be set a51de because of 1nsubstant1al erTors

not affectrng the result ” State V. L1v1ngston 282 S C 1 6 317 S E 2d 129 132 (1984)

If thrs Court determrnes that Appellant d1d suffer prejudrce from Gaddy s vague reference‘
ito other 1nvest1gat1ons any error in the adm1ss10n Gaddy s testrmony is harmless m the hght of
g the overwhelrnrng ev1dence preseﬁnted agalnst Appellant at. trral Contrary to the assertlron. in T
. -.Appellant s brref the: evrdence implicating Appellant in the KFC robbery was not scant. -
o (Inrtral Brref of~Appellant 11). At trlal the State presented three survelllance v1deos fr"o.r‘n the ' >~

KFC dep1ct1ng two men wear1ng black ]ackets hoods latex gloves and masks enterrng the

‘,.restaurant w1th guns drawn. (State s Exhlbrt #48 #59 #60) A black Jacket a revolver a mask

. and a blue bandana wete found in a yard less than half a mrle away from the KF C. (R 137 188

409, #71) The blue bandana and the revolver matched the description given by Mallk Smlth (R.

151, State s Exhlblt # 71). A DNA sample taken from the mask matched Appellant S DNA. R.
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. 286) When law enforcement searched the res1dence that Appellant and h1s co- defendant were
hvmg in'on the day of the robbery, they found an addltronal mask two black Jackets a black -
“ Halloween costume boxes of latex gloves a black plstol whrch ﬁred the bullets that killed
T1ffany, and a blue book bag w1th money 1ns1de that was later found on‘Appellant s person when
.- " he Was arrested (R 203, 227, 232 267 68 4lO l2 State 'S Exhrblt #96 #98 #107 #109 and

,;' . . -

#1 10) Add1t1onally, Meadows testlﬁed that on. the nlght of the robbery he dropped Appellant off T

s '.’near the KFC and later prcked h1m up 1n another area close to thc KF C (R ' 1135-16' 1 19). S

The evrdence presented agarnst Appellant was overwhelmrng lt 1s more l1kely the ]ury

= was convrnced of Appellant S gullt based on the 1ncr1m1nat1ng 1tcms found 1nsrde hrs resrdence

' "and the presence of hrs DNA msrde a mask found alongs1de a gun a black Jacket and a blue

bandana less than half a m1le from the crrme scene than from Gaddy s Vague references o .

= .arme'd robb'erles ! and 1nvest1gatrons Any error 1n the adm1ssron of Gaddy s statements was

"Pharmless and had no effect on the outcome of the tr1al Appellant s convrctrons and sentences Lo

o should be afﬁrmed
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the sentences and
convictions of the lower court should be affirmed.
Respectfully submitted,
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