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PLEA HEARING

(FEBRUARY 26, 2015 - 2:08 P.M.)

BRANDON JAMES LITTELL, HAVING BEEN

DULY SWORN, TESTIFIES AS FOLLOWS:

MS. LIVESAY: Your Honor, this is Brandon Littell. He's
here with his attorney, Eric Fox. He is here for indictment
2015-GS-26-00428. It has been true-billed by the Grand Jury.
He is here to plea to murder. This is without any sort of
recommendation or negotiation.

Your Honor, there are several other charges that went
along with this incident. The State is dismissing those
charges in lieu of his guilty plea today. Mr. Littell also
had some pending charges before this incident that we are also
dismissing for exchange for his guilty plea today.

THE COURT: All right. Mr. Littell, you are represented
by Mr. Fox; is that correct?

MR. LITTELL: Yes, sir.

THE COURT: And has he explained to you the elements of
the offense of murder?

MR. LITTELL: Yes, sir.

THE COURT: And you understand what the charge is?

MR LITTELL: Yes, sir.

THE COURT: Do you realize, Mr. Littell, that you could
receive a sentence of no less than thirty years but up to life
imprisonment?

MR. LITTELL: Yes, sir.
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THE COURT: Mr. Littell, I want to advise you that you do
not have to plead guilty. You have an absolute right té have
a jury trial. Your plea is just one of the many coptions
available to you. Has Mr. Fox discussed the possibility of a
jury trial with you?

MR LITTELL: Yes, sir.

THE COURT: And in that regard, did he go over the
evidence that the State has in this case and explain to you
how the State would attempt to introduce that evidence in a
trial to be used against you?

MR. LITTELL: Yes, sir.

THE COURT: Okay. And do you Mr. Littell wish to have a
jury trial?

MR. LITTELL: No, sir.

THE COURT: Do you‘understand, Mr. Littell, that if you
plead guilty, you are waiving, giving up your right to a jury
trial permanently? You cannot come back next week or next
month and say I've changed my mind, I want a jury trial; do
you understand that?

MR. LITTELL: Yes, sir.

THE COURT: Mr. Littell, do you understand that when a
person gives up his right to a jury trial, and that's
precisely what you do if you plead guilty, you give up many
rights that go along with it. There are -- we can just spend

months talking about philosophically about all the rights that
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go along with a jury trial. I always like to turn out a few
that at least in my opinion are some of the more important
ones just by way of illustration. For instance, in a jury
trial, you would have the right to remain silent. That means
that you would not have to testify, no one could make you
testify. If you chose not to testify, I would even tell the
jury they couldn't use that against you. Of course, if you
wanted to testify on your own behalf, you could, but you
wouldn't have to. Here in a guilty plea, I ask you what you
done, I ask you to admit the allegations made by the State.
You cannot simply remain silent. - You give up that right.

MR. LITTELL: Yes, sir. | |

THE COURT: In a jury trial, the State would have to
prove your guilt beyond a reasconable doubt. It has to
convince each and every juror of that fact. Here in the
guilty plea, Ms. Livesay does not have to prove anything to
me. All she does is merely recite the factual basis upon
which the State proceeds in this matter and then you are asked
if those are true. She doesn't have to put up evidence. Do
you understand that?

MR. LITTELL: Yes, sir.

THE COURT: Now, knowing that you have these rights and
many similar rights that go along with a jury trial, do you,
sir, wish to enter a plea of guilty?

MR. LITTELL: Yes, sir.
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THE COURT: All right. Now, Mr. Littell, tell me about
Mr. Fox, are you satisfied with his representation?

MR. LITTELL: Yes, sir.

. THE COURT: Do youtthink he's done all that he could to
help you?

MR. LITTELL: Yes, sir.

THE COURT: You need to spend any more time with him?

MR. LITTELL: I have a few questions for him.

THE COURT: You have some questions for him?

MR. LITTELL: Yes, sir.

THE COURT: All right. Stand him aside and let's let him
ask the questions.

Do you need some time? 1Is this gonna be ---

MR. LITTELL: No, it's jusf one quick question.

THE COURT: All right.
(REPORTER'S NOTE: Defendant confers with Mr. Fox.)

MR. FOX: Very good, Judge.

THE COURT: All right. You all right?

MR. FOX: Ready to proceed.

THE COURT: We're good? Mr. Littell, you got the answer?
Do you need any more time with him?

MR. LITTELL: ©No, sir.

"THE COURT: All right. Mr. Littell, I see here that you
are twenty years of age; is that right?

MR. LITTELL: Yes, sir.
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THE COURT: And you're from Atlantic Beach?

MR. LITTELL: North Myrtle Béach.

THE COURT: North Myrtle Beach, okay. And are you
married?

MR. LITTELL: No, sir.

THE COURT: Do you have any children?

MR. LITTELL: No, sir; I don't. »

THE COURT: Have you been working, M;. Littell?

MR. LITTELL: Yes, sir.

THE COURT: What kind of work did you do?

MR. LITTELL: I used to work at Moe's.

THE COURT: Okay. What did you do there?

MR. LITTELL: Roll burritos, make tacos, run a grill.

THE COURT: All right. Mr. Littell, how far did you go
in school?

MR. LITTELL: I made it to 11th grade and got my GED.

THE COURT: All right, sir; Mr. Littell, have you ever
had any mental health problems, addiction issues, or anything
of that sort that might poésibly prevent you from
understanding or impair your ability to understand what we're
doing here today? Do you understand why we're here and what
we're doing?

MR. LITTELL: Yes, sir.

THE COURT: Do you need to ask me any questions in that

regard. I can't give you legal advice but I'd be happy to
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éxplain to you anything that you want to know about these
proceedings and the consequences of these proceedings.

MR. LITTELL: No, sir.

THE COURT: ©Now, have you had any drugs or alcohol in the
last 24 hours?

MR. LITTELL: No, sir.

THE COURT: All right. I want you to listen to Ms.
Livesay, she's gonna tell me why you're charged with this
offense.

MS. LIVESAY: Your Honor, just very briefly, on or around
June 19th of 2013, the police were called to a Little River
area. They had witnesses a burgundy Honda pull up, they heard
several shots. They see a young girl get out of the wvehicle.
They then see a fellow, who we know now as Diaquan Johnson, to
get out of the car, chase her down and kick her in the head.
The other individual who was left in the car, drove off.
Through the investigation, we then diséovered what truly
happened that day. Brandon Littell, Michael Bellamy, and
Diaquan Johnson all got together at Mr. Littell's house. They
all put on jeans, they all put on long sleeve dark shirts with
the intentions of killing Jason Quinn but they knew this young
girl was gonna be in the car because she was the person that
always drove Jason around. At that time they had made the
decision to kill both individuals. Kelsie, who was twenty-one

years old at the time, unarmed, drives her boyfriend to
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Brandon Littell's house. She then picks the three of them up.
All three of them are in the backseaf. Michael Bellamy then:
leads’them down this road, down in Little River, away from any
houses, away from anybody. At that time, he's telling them, I
just got a make a phone call and we can complete this
transaction. The transaction was between them and Jason
Quinn:_ Michael Bellamy then gets out of the car. When he
gets out of the car, his -- Diaquan Johnson and Brandon
Littell are still in the car. Brandon Littell then takes out
a handgun and shoots the victim Jason Quinn twice, shoots
Kelsie twice. Shoots her once in the neck and once in the
back. She is able still to get out of the car and take off
running towards the road. When she gets out of the car,
Brandon Littell and Diaguan Johnson also get out of the car to
go after her. Diaquan runs her down at that point and lays
her on the ground. While she's on the ground, all three of
them are standing around her. At that point, Jason Quinn is
able to move over into the driver's seat and take off. On his
way out, Brandon Littell then fires'two more shots into the
car which strike him one more time in the arm. He's able to
make it to a gas station where he's able to get help. After
that, they take off on foot, flee from the police. The police
finally put into custody Brandon Littell and Diaquan Johnson.

The police found them hiding in the house from the police.
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Now, we know that this was premeditated and we know that
it had been premeditated far before this day. There was a
statement by Michael Bellamy's girlfriend —---

THE COURT: Was this a robbery? I mean; was that the
intent? |

MS. LIVESAY: This was a murder, Your Honor, and this is
why I'm telling you this part. Weeks before this ever went
down, Michael Bellamy's girlfriend, his own girlfriend gives a
statement saying weeks before this I heard Brandon Littell and
Michael Bellamy talking about shooting Jason Quinn and taking
whatever cash that he has.

THE COURT: Well, that was my question. Was this a
robbery/killing or what was the motive?

MS. LIVESAY: This is a straight up murder, Your Honor.
This is no robbery/killing. Wheﬁ they got in the car -- this
was a without a doubt -- Diaquan Johnson said there's no riff,
no argument, no asking for the money. Brandon Littell
immediately shoots twice, Jason Quinn, right in the back,
shoots twice, Kelsie. And Mr. Littell gave a statement to
cooperate. I talked to Mr. Fox, he said, please let my client
get a opportunity to cooperate because he was the shooter. 1In
his statement, he tells us that this is a preplanned murder,
that Michael Bellamy does not like Jason Quinn. At that time,
they made the decision to kill him and Kelsie. This was never

just about a robbery. It was always about a murder. They had
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been talking about this weeks prior. Michael Bellamy goes in
the room, according to Brandon Littell and says, hey, today is
the day. Today is a good day to do it. And he says, I'm
gonna do it or you gonna do it or we'll get Diaquan to do it.
At that time, Brandon Littell says Diaquén is too young, I'll
do it. So, they knew when they got in that car what was gonna
happen. There was no asking for the money, there was no
disagreement. This was a execution style murder.

He does have a prior record, Your Honor. His prior
record is for a attempted armed robbery that was in 2012. He
received three years suspended to eighteen months' probation.

Mr. Littell did give a statement and cooperate. That
statement was used in the waiver hearing against Diaquan
Johnson. But just for the Court's knowing, I had talked to
Mr. Fox before he ever gave the statement. We all knew he was
pleading to murder. This was merely to give him a chance to
cooperate as to the final sentencing hearing. But this has
always been a murder plea. His cooperation was just to assist
us and to assist his own mitigation.

THE COURT: All right.

MS. LIVESAY: And the victims are here and want to be
heard whenever you find that time appropriate, Your Honor.

THE COURT: Okay. I do it at the end.

Mr. Li;tell, did you murder the %ictim Kelsie Ann Monin?

MR. LITTELL: Yes, sir.
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THE COURT: And is-that why you are pleading guilty?

MR. LITTELL: Yes, sir.

THE COURT: Has anyone promised you anything, threatened
you? Has-anyone done anything inappropriate to make you feel
as though you had to plead guilty?

MR. LITTELL: No, sir.

THE COURT: Are you pleading freely and voluntarily?

MR. LITTELL: Yes, sir.

THE COURT: Have you had all the time you need to think
about this?

MR. LITTELL: Yes, sir.

THE COURT: Do you need to discuss it further with your
attorney, your family, anyone else?

MR. LITTELL: No, sir.

THE COURT: Do you need to ask me any questions?

MR. LITTELL: No, sir.

THE COURT: Mr. Littell, do you believe that this is the
best resolution of this case for you?

MR. LITTELL: Yes, sir.

THE COURT: All right, sir. I find there's a substantial
factual basis for the plea, that it's made freely,
voluntarily, knowingly and intelligently after the advice of a
very competent attorney with whom Mr. Littell tells me he is
satisfied and I will accept his plea.

Now, I'll hear from the victims. I'll hear from the
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victims.

MS. LIVESAY: Yes. Thank you, Your Honor.

MR. MONIN: Thank you, Your Honor.

THE COURT: VYes, sir.

MR. MONIN: I'm Gabe Monin. I'm Kelsie's father. I've
written a statement because I didn't think I could get through
this just by trying to talk to you.

THE COURT: All right. Well, just do the best you can.

MR. MONIN: This also refers to all three of the
Defendants even though only one is in the room at the time but
-- the evening of June 19th, 2013, I received a call that
every parent fears more than anything in the world. My little
girl had been shot and killed. There's absolutely no way to
describe this feeling. If anything like this has ever
happened to anyone here, you have my deepest sympathy. There
could be no greater pain that the loss of a child in such a
sinful way. The feeling of helplessness and despair cannot be
put into words. Since that night, every empty moment has been
filled with visions of one of the great joys of my life lying
in the dirt bleeding to death because she was an inconvenience

to these three guys. They had no quarrel with her, she was

my daughter and by some miracle attempt to but failed to
murder another person because either they didn't want to repay

a few hundred dollars they owed Jason, or they felt in some
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way some perverted way a lack of respect from him. How these
murderers believe they deserve any respect is beyond my
comprehension. Respect is earned, it's not demanded.
Contempt is what they deserve. These guys talk about
themselves as family, quote/unquote. Let me assure you, they
have absolutely no idea what family means. Their family used
each other to do their dirty work, blamed each bther and one
even got out of the car and hid so he could pretend he wasn't
involved and attempt to pin everything on the other two.
That's some family. What is really sad is if I know Kelsie,
and I think I do, she probably thought of these guys as
friends. She alwayé saw the best in everything, in everyone.
Since the days these three destroyed so many lives,
including their own and their families', I have what seems to
be a loop playing over and over in my head and it starts with
Kelsie being blond and taking her first steps and saying her
first words. I have glimpses of her life playing on her swing
and getting on a bus for the first day of school and learning
to play baseball and volleyball and first dates and prom dates
and going off to college. And then one day I had to sit her
down and try to explain to her that mom had been diagnosed
with ALS, Lou Gehrig's disease and she would.only be with us
for a short time but we'd be okay if we stuck together and
helped éach other get through it. Maureen, Kelsie's mom only

survived about two more years. A little while before Maureen
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died, Kelsie had gotten the léad in the school musical. She
played Annie and I might be just a little prejudice but she
was spectacular. By this time, Maureen was completely unable
to move and had to use a computer t; speak but she told me it
was one of the happiest days of her life. That's just the way
it was with Kelsie, she could always make you smile. It must
be at least a hundred times a day that sbmething reminds me of
Kelsie and my heart breaks all over again but I try to see her
smile. Some people who barely knew her would tell you how her
smile and her laugh wbuld light up the room. There's so many
thinés she should've been able to do, finish school, get
married, have a family of her own and just enjoy her iife.
Instead I used the money that I had set aside for her wedding
to pay for her funeral expenses.

We're here today to try to determine the punishment that
is just for these three. They conspired to and did in fact
murder my daughter during the commission of another felony.
South Carolina's hand of one, hand of all, should've made the
all liable for murder, a capital crime in this state. I
believe that Mr. Bellamy and Mr. Littell are conspirators,
murderers, cowards and likely sociopaths. You cannot have
this little regard for human life and be worth of any amount
of leniency.

When I first was told of Mr. Johnson's involvement, T

thought perhaps he was just trying for acceptance and might
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deserve a break. In listening to the evidence, we find it's
something quite different. These guys, including Mr. Johnson
not only participated in shooting my daughter in cold blood in
the back and in hér beautiful face but then chased her down
when she was able to run from the car and repeatedly kicked
her on the ground while she died. With any justice, there's a
special place in hell for these people. I would beg Your
Honor to use any amount of discretion available to make sure
they could never destroy anyone else's hopes, dreams and
lives.

Thank you.

THE COURT: Thank you.

MS. LAWRENCE: My name ig Laura Lawrence, I'm Kelsie's
sister. On June 19th, 2013, at 11:41 P.M., my life stopped.
This was the moment my sister Amy called me to tell me our
baby sister Kelsie had been shot and killed. Our beautiful
little sister, the light of our lives, died on a dirt road,
scared and surrounded by evil. Since that moment, I have
watched my family struggle and suffer in ways no one should
ever experience. No one expected this to be how Kelsie's
story would end. She had such love of life and everyone she
met along the way. How could anyone, especially people who
knew her, look at her and just decide she needed to die. That
she was disposal. And how is it that all of this, Kelsie's

death, Jason's suffering, and the emotional torment both of
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our families have gone through was all because someone saw the
death of two people as a proportionate response to being
insulted. I cannot wrap my mind around that fact and I've
come to the conclusion that I never will because that is the
type of evil that isn't anything I will ever understand. The
night I found out she died and for months after, I would just
sob for hours saying I don't understand and asking Why. Even
after I heard the statements of those responsible for this
explaining what their motive was, I still don't understand.
They plotted the death of my little sistef and her boyfriend
because one of them felt‘Jason had insulted him. Their pride
was hurt and the next logical step in their twisted mind was
to kill them. That type of rationale is disgusting, pathetic
and incomprehensible. As I've mentioned, I've heard some of
the statements provided by those responsible and, of course,
each makes themselves out to be less guilty than the others
but in truth they are all equally guilty in my mind of my
sister's murder and of the attempted murder of Jason. They
all treated Jason and Kelsie-as someone might treat a pair of
cockroaches that wonder across their floor even stomping on
Kelsie as she was on the ground choking on her own blood and
bleeding to death. This was described by the 911 caller who
called in as she was witnessing this horrific event. My
family had to suffer through hearing the play-by-play of my

sister's death from the vantage point of someone as they were
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seeing it happen. The recording of that phone call has
haunted me since I heard it last year. When my mind wonders
to the description of the scene, which happens every single
day of my life, it is her being chased down and stomped on and
I see it over and over again. What kind of monster could look
down on this beautiful young woman already in so much pain, so
scared, and stomp on her. Again, it is a kind of evil I
cannot comprehend.

Kelsie had three nephews, whom she loved very much.
Sadly, my son and my youngest nephew were only two when she
was brutally taken from us and they will never remember her.
We have pictures of Kelsie with them and we tell them all the
time who she was and how much she loved them. i”am now three
months pregnant with my second child. The realization that
there will be no pictures of my sister cradling this baby in
her arms breaks my heart. I am overcome by grief when I allow
myself to reflect on'the fact that these children will never
remember seeing her smile, hearing her incredible laugh or the
comforting feeling of one of her bone crushing hugs.

Kelsie was beautiful every -- in every way and she was
ripped out of our lives leaving my family in tatters. We will
never fully recover from this. Kelsie suffered at the hands
of these people for a matter of a few terrifying minutes and
my family and I will be perpetually suffering because of their

actions. I hope that Your Honor sees it fit to ensure that no




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

State v. Littell - 2015-GS-26-00428 19
PLEA HEARING

other families have to suffer the way mine has by keepiﬁg
these people away from society for as long as possible.

THE COURT: Thank you.

MS. CAPPUZELLO: I'm Amy Cappuzello kspelled
phonetically). Kelsie is my baby sister, ana though we do not
share the same mother, people always remark on how much we
resembled each other. I lost my little twin and I feel alone.
I was fifteen when Kelsie was born and the age difference made
her much more like a daughter to me than a sister. I feel as
though I've lost a child. I am the oldest. I am supposed to
go first. I should not have to say goodbye to her. Kelsie
was the aunt to my two wonderful little boys. My younger son
will not remember Kelsie and my,older one can't bear to talk
about her. He has told me that he just wants to forget. This
is absolutely devastating to me. An eight-year-old should not
have to carry so much.

Kelsie suffered briefly but we suffer every day. My life
has changed dramatically. I cannot sleep without replaying
the nightmare I see over and over. I cannot unhear father on
the phone telling me that Kelsie was shot and killed and my
utter disbelief, this can't be real, this happens on TV.

I had to wash the blood from her jewelry that was
returned to us from'the coroner. I cannot unsee that. I have
to take medicine and see a psychologist in order to stay

'

somewhat calm and function day to day. I cannot bring myself
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to discuss it with my father, the man I trust and respect most
in my life because I don't want to upset him. I feel like I
need to be the strong one and protect him. I now yell too
much at my children, the little people‘I would gladly die for.
My relationship with my husband is ldving but strained. I am
terrified that something terrible will happen again, anything,
every day. This is no way to live. And Kelsie wouldn't want
me to dwell but it is so hard not to let the despair swallow
me up. I have to try to be happy every day. This is no way
to live.

The Defense might have you believe that they acted the

way they did because of their troubled life circumstances.

|Well, I'm not a social worker or a psychologist but I am an

inner city school teacher. I think I have a pretty good grasp
on a teenage mind and I have known thousands of students who
come from very similar backgrounds. I can tell you that they
are the exception to the rule. My students insult each other,
bully each other, and as they say do each other dirty on a
daily basis. The difference is that they retaliate with words
or a brief scuffle in the hall. What they don't do is plan
and carry out capital murder. My students will become to
varying degrees contributing members of society. The
Defendants will not and should not be given the opportunity to
even try. Kelsie was well on her way to do just that, make

something of herself. When Diaquan Johnson chased her down
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and kicked her while she bled to death, this not normal
rational humanlike behavior.

In preparing myself for this day over the last eighteen
horrific months, I struggled with many things. Most
profounding, why, there's just no good answer and I will have
to live with that for the rest of my life. The other struggle
was my internal monologue about how to refer to the three
Defendants. Men, they certainly are not. They exemplified
cowardness in their actions on June 19th, 2013 but shooting
two people in the back and running away to hide. People, I
can't even call them that. A rational person would not kick a
bleeding, unarmed girl while she died. They were‘trying to be
big, tough thugs, thugs that ran and hid. Monsters, that is
the word that keep reverberating. Every time I think of
Kelsie, I think of the real life monster that took her from
me. Monsters are noé- -- monsters are the characters in books
and movies that kill indiscriminately and that everyone fears.
Monsters do not deserve to live amongst us. Kelsie was
important and she was gonna make something of her life. Her
chance was taken from her by these three monsters.

I beg Your Honor to give us some semblance of peace and
justice. I beg Your Honor to punish them all to the fullest
extent of the law.

Thank you.

MS. LIVESAY: Your Honor, just briefly, Kelsie's father
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mentioned something that I didn't mention in the facts. He

said that they call themselves a family. These boys were

trying to start a gang called Family First and both Brandon
Littell and Michael Bellamy have matching tattoos that are
symbolic of this Family First group they were trying to start.

There had been drug transactions between Jason Quinn and
these boys, never Kelsie. They knew she was gonna be there.
She was only killed because they knew that she was gonna be
with Jason Quinn. This was never set up to be an armed
robbery. This is never set up to be anything other than a
murder and they had been talking about this for weeks before
this day.

THE COURT: All right. Mr. Fox, let me hear from you.

MR. FOX: Thank you, Your Honor. 'Judge, I'll start with

THE COURT: One second, Mr. Fox. The sentencing sheet
contains a notation of recommendaticn; is that right?

MS. LIVESAY: I'm sorry, Your Honor?

THE COURT: The sentencing sheet says there's a
recommendation by the State. .

MS. LIVESAY: No recommendation, Your Honor, it should
be X'd no recommendation or negotiation.

THE COURT: All right. Well, it was marked and I just
wondered. I hadn't heard anything about that.

All right. Go ahead.
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MR. FOX: And that's my understanding, Your Honor. Ms.
Livesay told you there has never been hope held out for
Brandon that this would be anything other than a plea of
murder. I will say this on Brandon's behalf. He's now 20
years old. He was 18 years old when these events occurred.
Not a fully formed human being. Certainly old enough to be
completely and is completeiy responsible for his own actions
and he stands before you today taking that responsibility.

Judge, he did run and hide immediately but they were
apprehended overnight. I believe it was less than 24 hours.
That was on June the 20th. Five days later, I met with
Brandon and told him We were gonna have the most important
conversation he'd ever had in his life, and he immediately
told me everything that transpired, exactly the way it
transpired, how it happened and what his own involvement was
without any prodding from me, without any neceséity to insist
that he be more forthcoming. He never at any time tried to
downplay his own involvement as related to anybody else. We
very soon after contacted Ms. Livesay and indicated that he
wished to cooperate, obviously in hopes that that may help him
when this day came, but also because it has been very
important for the family and to the State that they'prepare
their prosecution. I think at the time that Brandon was
giving these statements, talking to myself and the Solicitor,

we didn't yet know what the posture Mr. Bellamy or Mr. Johnson
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would be.

THE CQURT: Does your client appreciate the fact that
this. could've been elevated to a capital case?

MR. FOX: Absolute, absolutely. 1In fact, we -discussed
when I first met with him the possibility that that very well
may happen. He absolutely knows that, Judge.

THE COURT: All right. Go ahead.

MR. FOX: At the time that we -- and I don't have the
exact date, but within a very short periocd of time, he was
meeting with the Solicitor and their investigators to give a
full stétement of what he knew. And at that point, they were
still in the process of investigation and sorting out who
would bear the most responsibility. And, it was very
important to thém because it was very important to this young
lady's family to know who had the responsibility for chasing
her down that road, and Brandon helped clarify some of that.
I'm not here to speak about Mr. Johnson or Mr. Bellamy, they
have lawyers who can do a far better job. Brandon is not in
any way attempting to shift the blame away from himself. He
has admitted at the beginning that he knew what was gonna
happen and that he is the one that had the gun and pulled the
trigger.

I would disagree somewhat with the characterization of
how these things came to be but not with the fact that this

young lady was no part of any issue they had with the young
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man that was also in the car. She was completely outside of
that other than the fact that she happened to know everybody.
I would not agree characterization as to why they went to do
this. I would not agree with calling this very small group
that they had a gang, but frankly, Judge, those are just --
those are not important at all in the scheme and so I disagree
with some of the characterizations but not on the important
issue that he's here for the killing and the murder are the
only —-- had absclutely no involvement with...

Judge, frankly, we're not here asking -- Brandon is notv
here asking for any respect. He knows that he's committed a
monstrous act. He is asking, I'm asking on his behalf because
I'm not sure he would ask for it himself because I'm not sure
that he would ask for it himself, asking for mercy. Mercy in
its purest form is not to be granted only to those who are
supposedly deserving but to those who are perhaps the least
deserving. I think Brandon -- there are reasons -- he did a
monstrous act. I do not think he himself is a monster. He's
a very intelligent young man. He's -- seems strange to say
but actually a very caring young man, a man who was more than,
than what he is here pleading-guilty to.

Judge, I -- he wanted me to point out to you that he was
more than that. He brought with him some drawings that he did
during his time in jail. I won't hand those up to you but you

can —— with just pencil and paper he is capable of making some
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truly remarkable pieces of art. There is more to this young
man that what he did on June 20th a year and half ago.

I don't know what Your Honor will sentence him to, bﬁt
there is at least some chance that he may still be younger
than I am when he serves his sentence. There is that
possibility depending on what you might sentence him to. That
seems fantastic to him but he will likely have a -- very
possibly have a substantial stretch of his life still to live.
And I do believe very strongly that even the worst of us --
there is always some hope of redempticn. Again, he has
committed a monstrous act but I do not believe that that is
the entirety of his life.

We're simply asking, Judge —-- the final thing I'd say,
Judge, is he did a very cowardly thing, he would agree with
that. He's now doing what I think is one of the bravest
things a person can do. He's standing here without any
negotiation or recomﬁendation from the State of South Carolina
as to a sentence. We recognize that he could very well.
receive a sentence of life which would be until the day he
dies, which for him could be 50 or 60 years. He can't undo
what he did but since that time he has tried to do everything
in the right way both in assisting the State in sorting
everything out and telling them everything that he knew and
today in pleading guilty without recommendation.

I believe Brandon would like to very briefly address Your
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Honor.

MR. LITTELL: Your Honor, I didn't know how or what I was
gonna say when I came here today. And what I really -- this
is more for the family than anything. I can't take back what
happened, what got taken from them on June 19th. I know it's
got to be hard but I can't —— I can't explain how sorry I am
for or how deeply I regret what happened that day. I don't
know how I let my Codefendant misguide me and I don't know why
I did it. I can't explain why -- what happened that day but I
just -- I just want to come in here and I take responsibility
for what I did. And I know I'm considered to be monster for

what happened but I just —-- I regret it every day. I've had

dreams that I can't —— I couldn't sleep when I first got
locked up. I was -— but I just -- I want to ask the family

for, you know, their forgiveness but I can't ask them for that
beéause I don't deserve it and I understand this, but I just
want them to know that I'm sorry for what happened.

MR. FOX: .Very, very briefly, the last thing I meant to
say it but it struck me as I've listened to the young lady's
family speak so movingly about her. As you'll probably
notice, Brandon is here without family. 1It's not an excuse.
An awful lot of people in various tough circumstances do not
resort to anything remotely like this but not everybody is
made the same and not everybody goes through the same. And

his experience growing up, I would just say is -- would not be
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at all similar to what that young lady certainly had.

That'll be it, Your Honor.

THE COURT: Mr. Littell, did you intend on that night to
kill both of these victims?

MR. LITTELL: We were assuming that Jason was gonna be
fhe only one in the car and Kelsie was driving that day.

THE COURT: Well, she was there when you committed the
act, did you intend to kill them both?

MR. LITTELL: Yes, sir.

THE COURT: Answer this question very carefully. Why?

MR. LITTELL: (No response.)

THE COURT: There was a reason. Why?

MR. LITTELL: Kelsie just happened to be there.

THE COURT: She happened to be there? Why was anybody
gonna be killed?

MR. LITTELL: Michael Bellamy didn't like Jason.

THE COURT: Didn't like him. You know, Mr. Littell, it's
by the grace of the State of South Carolina that you're not
facing execution at this time. Do you understand that?

MR. LITTELL: Yes, sir,.

THE COURT: How could you do that, Mr. Littell? How can
you take a gun and shoot two people? How can you do that?

MR. LITTELL: I don't know, Your Honor.

THE COURT: I have a judge friend of mine that says that

we're put here to separate the wayward from the wicked. And
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there are many waywérd people who come before me who I believe
will straighten out, can be redeemed, but there are people
with such a deep-rooted wickedness that I don't know 1f we can
ever do anything about it.

SENTENCE OF THE COURT:

THE COURT: Mr. Littell, I have no choice in this métter
than to give you a life sentence and that's what I sentence
you to.

Mr, Littell, I will tell yoﬁ this, you may spend the rest
of your life in prison as a convicted murderer and have your
life stand for absolutely nothing until the day you die. Or,
if you are truly sorry for what you have done, perhaps you can
embark on some course of conduct in prison to help redeem
yourself. Regardless of the circumstances that we find
ourselves in, there's always some channel of redemption, and
for your sake, I hope you can find that, Mr. Littell.

Good luck to you.

(ADJOURNED -.2:50 P.M.)
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‘ORDER .
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Rule 221(b), SCACR. - ‘

FOR THE COURT

BY I/ Alls.
: CLERK
Columbia, South Carolina
cc:
Jonathan Eric Fox, Esquire ‘ ‘ '
- Robert Michael Dudek, Esquire _ e
Nancy R. Livesay, Esquire : . é:?I LEE
Alan McCrory Wilson, Esquire ' ge. - o
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The Honorable Melanie Huggins-Ward
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Re: The State v. Brandon Littell
Lower Court Case No. 2015GS2600428
Appellate Case No. 2015-001884

Dear Clerk of Court;

The above referenced matter is hereby remitted to the lower court or tnbunal A
copy of the judgment of this Court is enclosed

Very truly yours,
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cc:  Jonathan Eric Fox, Esquire
Robert Michael Dudek, Esquire
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(b)  theresult in each su_ch Court to which you appealed:
i _tankoown -

i. _N/A
i, _N/A

(c) the date of each such result:
i _nkoswo

i. _N/A

i, N

(d)  if known, citations of any written opinion or orders entered pursuant to such

| results:
L _NA
i, - _A/A

i, NA

[f you answered “no™ to (7). state your reasons for not so appealing:

(a) N/A
b NA
«) A//A’

State concisely the grounds on which you base your allegation that you are being held in

custody unlawtully:

Revised 3/2003
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11.

12.

13.

® o 41
@  Toeffeckwe Asmtacre of Counsel
® _N/&A
() NIA
State concisely and in the same order the facts which support each of the grounds set out
in (10):

@ T 0 il G (e,
(b) M : | .
(c) lea | stellene to the

besr\-o‘F h:s ablety.

(a)  any petition in a State Court under South Carotina Law? NA

Prior to this application have you filed with respect to this conviction:

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
retief? N /A

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? N A

(d)  any other petitions, motions or applications in this or any other Court? 'Zes

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

i Metton of Decnnsefecatinn
i _NA

. _N/A

iv. __IS[[&

(b) the name and location of the Court in which each was filed;

L Hpcq ngégr (renecal Sesso ng, Co mﬁg)‘ , 50
i _NA

i, _N/A

iv. N [A’

(c) the disposition thereof:

i. m?}{gdgwn

i, _N/A

i, _N/A

Revised 372003
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14.

15,

l6.

® o
iv. _N/A .

(d)-  the date of each such disposition:

i. _ﬁpfz, | QOIS‘

i _N/A
. _ANA
iv, M/A

(e)  if known, citations of any written opinions or orders entered pursuant to each such

disposition:

i Un ngn
ii. A/
N7/

iv. I\//A'

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

Yo

If you answered “yes” to (14) identify:

(a)  which grounds have been presented:

i N/A
i,  NA
i. _N/A

(b) the proceedings in which each ground was raised:

i NE
i M/A
i, AA

If any ground set forth in (10) has not previously been presehted to any Court, State or

~ Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
@ _MNA
by  _AJA
{v) /\//A’

Were you represented by an attorney at any time during the course of:

Revised 3/2003



(a)
(b)
(c)
(d)

(€)

your arraignment and plea? Yes |
your trial, if any? _\J 1A

your sentencing? _J25

your appeal, if any, from the judgment of conviction or the imposition of

sentence? Y&’-‘; ‘

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? _J¢3

18.  Ifyou answered “yes™ to one or more parts of (17), list:

(a)
i.

il

iii.

®
i.

ii,

iii.

the name and address of each attorney who represented you:
Ecoc Eex 203 [ oucel Sreeck Loaway SC 29520 |
/A
NA
the proceedings at which each such attorney represented you.:
Plea god Senteacing | '
Mokton Yo gg&oaﬁfJZI C

Dececk A pea |

19.  State clearly the relief you seek in filing this application:

¢akton of OLF

20.  Are you now under sentence trom any other court that you have not challenged?

ND

Revised 372003

43



44 ®

STATE OF SOUTH CAROLINA )
) VERIFICATION
County of _Hm_\f__‘ ) o e
Sn§ 3
L IiHel,

%

PIREPRL N 4

0 e YR NS

| g duly sworn upon my oath, d€pose and say that | have subscribed
to the foregoing application; that I know the contents thereof’, that it includes every ground

known to me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

— Brarcke, [

SWORN taand subscribed before me this 7
day of f Zu% , 201

~ ¢

(L.S.)
Notary Public

- My Comriimissibn Expires: 5[3! & 2& _

s B
T o——
e B
b = .
el C= .
. o ,
T 1 s
L0 O
o= £
o - 3
oW
-
[ ]
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APPLICATION TO PROCEED WITHOUT PAYMENT

OF COSTS AND AFFIDAVIT
IN SUPPORT THEREBF

mwva, L6 TR
) Mo G £5.0251
_&gmweéereby apply for leave to proceed ui thxs acfion without prepayment of
fees or costs or security therefor. In support of my application I declare under penalty of perjury
that the following facts are true:
(1)
2

security thereof.

I am the applicant in this action and [ believe [ am entitled to redress.
Because of my poverty I am unable to pay the costs of said proceeding or give

SWORN or affirm

i dav of

Applicamt
to and subscribed before me this
AN,

, 20} 19.
Notary Public

My Commission Expires

3/3/902@

+

2 wa 8- 9 9l

LA A

[N

Pt |

-4
. \

Y
eil

_L- ~.'_“ ‘.'-4'-’",\.‘5':'-

iy

-
HY4

\'.\“;"
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Brandon James Littell, ) Case No.: 2016-CP-26-05251
S.C.D.C. No. 363181, ) ‘
)
Applicant, ) :
) RETURN
v. )
)
State of South Carolina, )
)
Respondent. )
)

In response to the application for post-conviction relief filed by Brandon' James Littell

(Applicant) on August 8, 2016, Respondent would show this Court:
L

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Horry Counfy Clerk of Court. Applicant was indicted at the January 2015
term of the Horry County Grand Jury for murder (2015-GS-26-00428), attempted murder (2015-
GS-26-00429), and armed robbery (2015-GS-26-00430). Applicant was further indicted at the
July 2013 term for burglary, second degree (2013-GS-26-02843), and larceny, valué between
$2,000 and $10,000 (2013-GS-26-02844). J. Eric Fox, Esquire represented Applicant, and
Nancy Livesay, of the Fifteenth Circuit So'licitor’s Office, prosecuted the case. On February 26,
2015, Applicant pled guilty'to murder; all other charges were dismiésed nolle prosequi. In the
course of the plea proceeding, the State .offered underlying facts as follows:

Your Honor, just very briefly, on or around June 19" of 2013, the police were
called to a Little River area. They had witnesses a burgundy Honda pull up, they
heard several shots. They see a young girl get out of the vehicle. They then see a
fellow, who we know now as Diaquan Johnson, to get out of the car, chase her
down and kick her in the head. The other individual who was left in the car,
drove off.

Page 1 0of 7



Through the investigation, we then discovered what truly happened that day.

[Applicant], Michael Bellamy, and Diaquan Johnson all got together at

[Applicant’s] house. They all put on jeans, they all put on long sleeve dark shirts

with the intentions of killing Jason Quinn but they knew this young girl was
~ gonna be in the car because she was the person that always drove Jason around.
At the time they had made the decision to kill both individuals.

Kelsie, who was twenty-one years old at the time, unarmed, drives her boyfriend
to [Applicant’s] house. She then picks the three of them up. All three of them
‘are in the backseat. Michael Bellamy then leads them down this road, down in
‘Little River, away from any houses, away from anybody. At that time, he’s
telling them, I just got [to] make a phone call and we can complete this
transaction. The transaction was between them and Jason Quinn. Michael
Bellamy then gets out of the car. When he gets out of the car, his — Diaquan
Johnson and [Applicant] are still in the car. [Applicant] then takes out a
handgun and shoots the victim Jason Quinn twice, shoots Kelsie twice. Shoots
her once in the neck and once in the back. She is able still to get out of the car
and take off running towards the road. When she gets out of the car, [Applicant]
and Diaquan Johnson also get out of the car to go afier her. Diaquan runs her
down at that point and lays her on the ground. While she’s on the ground, all
three of them are standing around her. At that point, Jason Quinn is able to move
over into the driver’s seat and take off. On his way out, [Applicant] then fires too
more shots into the car which strike him one more time in the arm. He’s able to
make it to a gas station where he’s able to get help. After that, they take off on
foot, flee from the police. The police finally put into custody [Applicant] and
Diaquan Johnson. The police found them hiding in the house from the police.

In his statement, [Applicant] tells us that this is a preplanned murder, . that

Michael Bellamy does not like Jason Quinn. At that time, they made the decision

to kill him and Kelsie. This was never just about a robbery. It was always about
" a murder.

Tr. 8 — 11 (emphasis and formatting addedj. The plea was entered without a negotiated term or
recommendation by the state; plea counsel confirmed to the Court that “there has never been
hope held out for [Applicant] that this would be anything other than a plea of murder.” Tr. 23, Il.

2-4. Upon iﬁquiﬂes by - the Honoi'able Larry B. Hyman, Jr.,, Applicant was unable to give
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substantive reasons for the murder other than Michael Bellamy’s disfavor for Jason Quinn,
prompting Judge Hyrﬁan to preface his sentence:

I have a judge friend of mine that says we’re put here to separate the wayward
from the wicked. And there are many wayward people who come before me who
I believe will straighten out, can be redeemed, but there are people with such a
deep-rooted wickedness that I don’t know if we can ever do anything about it.

Tr. 28 — 29. Judge Hyman sentenced Applicant to imprisonment for a term of life. Applicant
filed a motion to reconsider the sentence on February 27, 2015, but thereafter withdrew that
motion on Septemberil, 2015.

| Applicant filed a timely notice of appeal. By order filed January 26, 2016, the South
Carolina Court of Appeals dismissed the appeal for failure to show an issue that could be
reviewed. The Remittitur was issued on February 11, 2016.

IL.
In his post-conviction reiief application, Applicant alleges he is being held unlawfully for

the following reasons: |

1. “Ineffective Assistance of Counsel” and Involuntary Guilty Plea
a. “This plea was not taken knowledgable [sic], was not fully aware,”
b. “My lawyer didn’t explain [what] I was truly facing, this plea was made
unintelligently, and he did not represent me to the best of his ability.”

Applicant requests relief as follows:

* “Case Reversal or Renegotiation of Senfehce”
Attached to and incorporated herein are the recoras of the Horry County Clerk of Court
regarding the subject conviction, Applicant’s records ﬁ'om the -South Carolina Department of
Corrections, the plea transcript, Applicant’s appellate records, and the current application for

relief. Respondent reserves the right to amend this Return upon receipt of relevant information.
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III.

Applicant’s allegations of ineffective assistance of counse] are without merit.. In a PCR
action, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 334 S.E:2d 813 (1985). Where the application alleges ineffective assistance of
counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the

proper functioning of the adversarial process that [it] cannot be relied upon as having produced a

just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 442, 334 S.E.2d
at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewiﬁg court applies
the two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must
prove that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.'E.2d at 814. “Counse] is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exerciée of reasonable professional
judgment.” Id. (citing Strickland, 466 U.S. at 690). Applicant must overcome.this presumption
to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's deficient
»» performance must have prejudiced Applicant such that “there is a reasonable probability that, but
. for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant

must show that there is a reasonable probability that, but for counsel's alleged errors, he would
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not have pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,
106 (1985).
Applicant can satisfy neither requirement of the Strickland test. However, the allegation

of ineffective assistance of counsel probably raises questions of fact that the record does not

“conclusively refute. Accordingly, Respondent respectfully requests an evidentiary hearing to

fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).
Iv.
Applicant further claims his plea was not entered knowingly or voluﬁtarily. To find a
guilty plea is voluntarily and knowingly entered into, the record must establish Applicant had a
full understanding of the consequences of his plea and the charges against him. See Boykin v.

Alabama, 395 U.S. 238, 243 (1969); Dover v . State, 304 S.C. 433, 434, 405 S.E.2d 391, 392

(1991). In determining guilty plea issues, it is proper to consider the gﬁilty plea transcript as
well as evidence presented at the PCR hearing. See Harris v. Leeke, 282 S.C. 131, 134, 318
S.E.2d 360, 361 (1984).

The transcript reflects that the guilty plea was knowingly and voluntarily entered with a
full understanding of the charges and consequences of the plea. Because a guilty plea is a
solemn, judicial admission of the truth of the charges agaiﬁst an individual, the PCR applicant’s
right to contest the validity of such a plea is usually, but not invariably, foreclosed. See
Blackledge v. Allison, 431 U.S. 63, 73-74 (1977). Statements made during a guilty plea should
be considered conclusively, unless an Applicant presents valid reasons why he should be allowed
to depart from the truth of his statements. See Crawford v. U.S., 519 F.2d 347, 350 (4'h Cir.

1975) (overruled on other grounds by U.S. v. Whitley, 759 F.2d 327 (4th Cir.1985)). Applicant
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presented no reasons to show that he should be allowed to depart from the truth of tﬁe statements
he made during his guilty plea hearing.

An Applicant who enters a plea on the advice of counsel may only attacic the voluntary
and intelligent character of the plea. by showing that trial counsel’s representation fell below an
objective standard of reasonableness, and that there is a reasonable probability that, but for trial
counsel’s errors, the defendant would not have pled guilty, but would havé insisted on going to

trial instead. See Roscoe v. State, 345 S.C.16, 20, 546 S.E.2d 417, 419 (2001); see also also

Richardson v. State, 310 S.C. 360, 362 426 S.E.2d 795, 797 (1993). Given Applicant’s burden of
proof and the analysis to be applied to this. claim, Applicant’s claim of involuntary plea is, in
essence, a claim of ineffective assistance of counsel, and it will be treated as such.
V. |
Applicant must spe;:ify any claims he intends. to raise at the PCR evidentiary hearing.
Any claims not specifically laid out in this PCR application or in amendments will be opposed by

the State at an evidentiary hearing pﬁrsuant to §§ 17-27-10 to -160 of the South Carolina Code

of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),

SCRCP; Mangal v. State, Op. No. 27726 (S.C.Sup.Ct. filed July 19, 2017) (Shearouse Adv.Sh.

No. 27 at 47). All claims should be made well in advance of the evidentiary hearing. Because

Applicant has been appointed an attorney, the attorney, and not Applicant, is the only individual
authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings will not
be considered at the PCR hearing. Respondent reserves the right to request that any amendments
withheld until the last minute be stricken because of undue prejudice to Respondent. See Rule

15(a), SCRCP.
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Pursuant i § 17-27-150-of the :South Carolina Code of Laws, Applicant may not-invoke
formal - discovery processes to. issue: subpoenas. or otherwise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests.
that all potential exhibits.and materials used to produce potential expert witness téstimony be:
sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to.
request -4 continuance and oppose witness testimony and exhibits that are withheld until the last.
miinute resulting in undue prejudice to Respondent.

VI
Respondent denies each allegation not expressly-admitted, qualified, or explained.
| VILI
WHEREFORE; Respondent respectfully requests that this Court convene an evidentiary

hearing on the allegations of ineffective assistance of counsel and involuntary guilty plea.

Respectfully submitted;

ALAN WILSON
Attorney General

ROBERT BOLCHOZ:
Chief Deputy Attorney General

‘MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JOHNNY ELLIS- JAMES JR.
Assistant Attorncy General

By:

/P.0. Box 11549
Columbia, S.C. 29211
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STATE OF SOUTH CAROLINA
) IN THE COURT OF COMMON PLEAS
COUNTY OFHORRY
2016-CP-26-5251
BRANDON J. LITTELL, #363181,

Applicant,
v AFFIDAVIT OF SERVICE BY MAIL

STATE QF SOUTH CAROLINA,

Respondent,

1. [ am an employee of the Respondent in the above-captioned action.

2. Regular communication by-esmail ¢ists throughout the State of South Carolina and that
this is a proper circumstance of service by mail..

3. I have this day served a copy of the Return on the: above-captioned matter 'on the:

following, person by e-mail:

Steven W. Fowler, Esquire
1018 Highway 17 South
North Myrtle:Beach, SC 29582

DATED this 27" day-of July, 2017

'.M-allory. Morris, Legdl Kssistant
For Respondent "
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
| ) FOR THE 15tk JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case No.: 2016CP3605251
_ Brandon James Littell #00362181, )
)
Applicant, ) AMENDED POST-CONVICTION
: ) RELIEF APPLICATION
v. ) -2
) o, = ©
State of South Carolina. ) 2 8 3
‘ 92z © B
The Applicant, by and through his undersigned attorney, hereby ame@‘s;i}‘is EBR %
application filed on August 8, 2016, to add the following allegations: :<%§ 2 <
=" &

Ineffective Assistance of Counsel as to Eric Fox:

a. Failed to fully review the evidence with the Defendant before
recommending that the Defendant give a self-incriminating statement.

b. Failed acquire all of the evidence and documentation in the case,
specifically the statement of Brandon Littell given to Law Enforcement
the day he was arrested.

c. Failed to effectively communicate and advise the effect of the Proffer
agreement. :

d. Failed to object when the Solicitor did not adhere to the prior plea
agreement. .

e. Failed to object when the Solicitor violated the Proffer agreement by not

. communicating the extent of the Defenant’s cooperation to the Judge.
£ Failed to effectively and fully communicate.,

Furthermore, the Applicant requests that he be permitted to amend his PCR
application to conform to the evidence presented at the PCR hearing should any new
or unaddressed issues arise during the course of the hearing that have not been

specifically addressed in the Application and this Amended Application. See Simpson
v. Moore, 367 S.C. 587, 627 S.E.2d 701 (2006).
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Respectfully submitted,

QW

E BAILEY , ISQUIRE
The Law Office of Erin E. B 11ey LL
P.O. Box 2560
Georgetown, S.C. 29440
843-606-0764
ebailey@erinbaileylaw.com
. 8SC Bar No. 76016
- ATTORNEY FOR APPLICANT

‘ November 19, 2018

CERTIFICATE OF SERVICE
I certify that I have served this document via US Mail to:

Johnny Ellis James Jr.
Assistant Attorney General
SC Attorney General’s Office
PO Box 115649
Columbia, SC 29211-1549

This 19t Day of November, 2018. ﬁ Q %

ERINE. BAILEYESQIHRE
Attorney for Applicant
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STATE OF SOUTH CAROLINA . ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY
BRANDON JAMES LITTELL,
Applicant,

vs.

STATE OF SOUTH CAROLINA,

Respondent.

) - 2016-CP-26-05251

Transcript of Record
(Post-Conviction Relief)

November 27, 2018

BEFORE:

Honorable Kristli F. Curtis
Horry County Courthouse
Conway, South Carolina

APPEARANCE S:

Erin E. Bailey, Esquire
Attorney for Applicant

.Johnny Ellis James, Jr., Esquire
Attorney for Respondent

REPORTED BY:

Dixie C. Eubank

Retired Circuit Court Reporter

PREPARED BY:

Kay H. Richardson

Circuit Court Reporter
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Littell v. State - 2016-CP-26-05251 3
BY MR. JAMES

NOVEMBER 27, 2018

THE COURT: Okay. We have Mr. Brandon Littell.
MR. JAMES: If it may please the Court.
THE COURT: Yes, sir.

BY MR. JAMES:

MR. JAMES: This is the matter of Brandon James Littell
versus State of South Carolina, docket number 2016-CP-26-
05251. Mr. Littell is present here in the courtroom today and
is represented by Ms. Erin Bailey, Esquire.

Mr. Littell was indicted at the January 2015 term of the
Horry County Grand Jury for murder, attempted murder, and
armed robbery. He was further indicted at the July 20 -- at a
later term for burglary second degree and larceny valued
between 2,000 and $10,000. Mr. Eric Fox, Esquire represented
Mr. Littell on those charges and Nancy Livesay of the
Fifteenth Circuit Solicitor's Office prosecuted the case. On
February 26, 2015, he pled guilty to murder and all other
charges were dismissed.

~Your Honor, upon that plea, the Honorable Larry B. Hyman,
Jr. sentenced him to imprisonment for a term of life. He
filed a motion to reconsider that sentence on February 27th,
2015 but thereafter withdrew that motion on September 1st,
2015. He filed a timely notice of appeal and by order filed
January 26, 2016, the South Carolina Court of Appeals

dismissed the appeal for failure to show an issue that could
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Littell v. State - 2016-CP-26-05251 4
BRANDON JAMES LITTELL - DIRECT BY BAILEY '

be reviewed and the remittitur was issued February 11th, 2016.

He filed his application for post-conviction relief on
August 8, 20l16. Since the time of his filing of the
application, Ms. Bailey, on behalf of her client haé filed an
amendment dated November 19th, 2018. I apologize, I do not
have a clocked ceopy but I just want to confirm that I have a
copy of the amended allegations in the Judge's packet that has
been provided.

THE COURT: November 19th.

MR. JAMES: Yes. Thank you, Your Honor.

With that set forth, I will cede the floor to Ms. Bailley.

MS. BAILEY: Thank you.

Thank you, Your Honor.

I'11 call Brandon Littell.

BRANDON JAMES LITTELL, HAVING BEEN

DULY SWORN, TESTIFIED AS FOLLOWS:

CLERK: Please have a seat and state your name for the
Court and spell your last name.

MR. LITTELL: Brandon James Littell, B-R-A-N-D-0-N, L-I-

| T-T-E-L-L.

DIRECT EXAMINATION OF BRANDON JAMES LITTELL BY MS. BAILEY:

Q: Thank you, Brandon. Can you tell the Judge —-- there's no
jury in this trial. The Judge, who is sitting over here, is
gonna be the one deciding today. Can you tell the Judge what

your current sentence is?

99
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Littell v. State - 2016-CP-26-05251 5
BRANDON JAMES LITTELL - DIRECT BY BAILEY

A: My current sentence is a natural life sentence, no
parole.

Q: And did that come about through a plea, a guilty plea or
through a trial?

A: Fox actually said it was a plea. I was under the

understanding it was gonna be a 30-year plea.

1Q: Okay. We'll come back to that in just a minute. But, so

it was a guilty plea on February 26th of 2015; does that sound

right?
Uh-huh, (affirmative response}).
Okay. And did you have a lawyer through that?
Yes.

Who was that?

A

Q

A

Q

A: Fox.
Q Do you remember his first name?

A Eric Fox.

Q And was he your lawyer through the entire time that these

charges were pending?

A: Yes, ma'am.

Q: In fact, had he been your lawyer before that, too?

A: Yes, previously on -- previously for the burglary second,
the grand larceny, and I actually was -- 2012, he was also my

lawyer, but I had him replaced and I had to hire a lawyer.
Q: Okay. But through the entire pendency of your murder

charge, Eric Fox was your lawyer; 1is that right?
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Littell v. State - 2016-CP-26-05251 6
BRANDON JAMES LITTELL -~ DIRECT BY BAILEY

A: Yes, ma'am.

Q: And you were arrested on June 20th of 2013; is that

right?
A: Uh-huh, (affirmative response).
Q: Okay. How soon after that did -- I'm sorry?

COURT REPORTER: Answer yes or not, please.
A Oh, yes, ma'am.
Q: And;how soon after that did you get to ﬁeet with Mr. Fox?
A I believe it was a few weeks.
Q Okay. If I told you it was June 25th, does that sound
right? Just a few days after?
A: Yeah, I believe it was somewhere in there.
Q: Okay. And then over the course of the next few months,

did you and Mr. Fox meet a couple of times?

A: Yes, ma'am.
Q: Okay. Did you get your discovery right away?
A: No, I believe it was a few months after.

Q: Okay. And when Mr. Fox met with you, did he have any
advice right off the bat as to what -- as to the way he
thought your case should go?

A: Well, when we talked, he actually, he told me in his
opinion, he believed that we should be -- it's gonna be a plea
case. I told him personally, I believe I wanted to go to
trial. I didn't believe that there was any grounds for me to

be arrested in the first place. He said there was enough
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evidence. He's like, being that I had codefendants, he would

like for me to actually think about more considerate on a

plea. And he said that he had already -- I'm sorry.

Q: It's okay. You want some water?

A No. I'm all right. I'm all right.

Q: I know you're nerxrvous.

A He told me he would like to try and stay focused on --

just focusing for a plea being that it'd be a quick case.

Q: So, to be clear, was it his idea or your idea for it to
be a plea instead of a trial?

A: His idea.

Q: It was his idea to have a plea? Okay. Did you ever

receive a copy of your discovery?

A: Yes, ma'am.
Q: Did you and Mr. Fox go over that discovery?
A: No, we didn't. He set it down in:-front of me but we

didn't actually go into and talk about what was against me.
Q: Okay. So, the evidence —- your lawyér, Mr. Fox, did he
ever review your discovery with you?

A: No.

Q: Okay. Now, theré was paper discovery, right? And that
got mailed to you at the jail?

A: Yes, ma'am.

Q: There were some -- were you aware that there were some

audio interviews as well?
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A: Yes, ma'am. I actually requested for him to lét me hear
those. He told me that his investigator would come down to
the jail and -- excuse me —- and would eventually let me hear
those and I actually sat there and we spent a couple of
months. But by the time then it had been to the point where
we had talked to the solicitor already and I guess he felt
like I didn't need to hear them no more. But I still had told
him I would like to hear them and he never goct back to me.

Q: Okay. So, you never heard any of the interviews that
were given by your codefendants, right?

A: No. |

Q: And you never heard the 911 calls?

A: No, I never heard the 911 calls.

Q: Okay. So, you never reviewed any electronic recordings
in this case; is that right?

A: No, ma'am.

Q: Okay. ©Now, after Mr. Fox advised you that this is a case
where in his opinion you should plea, did he recommend a
course of action to get you to a plea®?

A: Yes. He said talking to the solicitor would be the best

way.

Q: ‘Talking to the solicitor?

A: Yes, ma'am.

Q: And can. you tell us more, what do you mean by talking to

the solicitor?
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A: He said -- he aéked me, he -- well, he didn't ask me. He
said the best way would be for you to explain exactly what
happened on this day or what -- who was there and such like
that if -- about my knowledge and what I had known.

Q: So, Mr. Fox recommended that you give a full statement to
the solicitor; is that right?

A: Yes, ma'am.

Q: Okay. Now, let's back up for just a second. When you
were arrested, but before you had a lawyer on the murder
charge, did you give a statement to police?

A: Yes, ma'am. I don't -- I believe they had the recording,
too, but I told Detective —-- I believe it was Troy Large, I
told him that I had been walking on the beach, smoking weed,
and I had just got home that night. And he —---

Q: It's okay. It's all right.

A: And he didn't exactly tell me what all I was facing
against. He just told me I was being charged with murder and
attempted murder. Apparently, somebody I had known had got
shot.

Q: Okay. But in that statement that you gave to Troy Large,
right after -- right around'the time that you were arrested

A: Yes, ma'am.

Q: Did you talk about the murder in question at all?

A No, ma'am.
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Q: Okay. So, in your initial statement to the police, you

gave no self-incriminating evidence; is that right?

A: No, ma'am.

Q: Other than smcking a little weed?

A: Yes, ma'am.

Q: And in fact, during that initial interview with the

police, did you end the interview?
A: Yes, ma'am. I made —- I kinda made a comment on his
shirt, and after that it was over.
Q: Okay. Did you request a lawyer in that interview?
A: Yes, ma'am. As soon as he read me my rights, he told me,
do you understand them? And I said, ho. And fhat's when I
was supposed to get a lawyer.
Q: And there was no further interview after that, right?
A: No. I went straight to J. Reuben Long and was booked.
Q: Okay. So, when you were first arrested, you tell the
police that you would like a lawyer before making any further
statement, right?
A (Indicates affirmatively.)

THE COURT: Ahswer out loud.
A: Yes, ma'am.
Q: Fast forward three months, four months to October and now
you have a lawyer, who is Eric Fox, right?
A: Yes, ma'am.

Q: And Eric Fox's advice to you was that you should speak
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with the solicitor and be completely truthful and tell them
everything,-right?

A: Yes, he did, he said you shculd let them know what
happened.

Q: Okay. "And to the best of yéur knowledge} when you gave
that statement, which was —-- that statement was on October
28th of 2013, dces that sound right?

A: I don't know the exact date.

Q: But a couple of months after you were arrested; does that
sound right to you?

A Yes, ma'am.

Q: When you gave thaf statement to the solicitor, first of
all, do you know the solicitor's name?

A: Ms. Nancy Livesday [sic].

Q: Was there any sort of negotiation that you were made
aware of as to the oqtcome of your case in exchange for you
making that statement to her?

A: The day that we had made -—- that she asked me to come in
there and to make the statement to her, I was under -- well, I
didn't understand there exactly how she put it, but she told
me that she would be offering 25 years and she would try to

keep it under that for my cooperation.

Q: And did Eric Fox explain that to you?
A: We -- I believe he was there and he understood it, but I
don't -—-
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Q¢ But it was your understanding at that time that in

exchange for you talking about everything that happened, that.

what would happen?

A: I would be given a time under 25 or under.

Q: Okay. So, you gave your statement to the solicitor in
October. Then did they polygraph you shortly after?

A: Yes, ma'am.

Q: Okay. Then did a good bit of time go by before anything
happened?

A: Yeah. There was a few times he came down and see me, but
we really didn't talk about what the solicitor was doing. He
just let me know that he'd emailed the solicitor, talked to
her, said she was 'still gonna do something, and they'll talk
about the case further down the line.

Q: Okay. So, through really-the entire year of 2014, you
met with your attorney a.few times; is that right?

n: Yes, ma'am.

Q: But there was -- did he ever go over discovery with you

in that time?

A: No, he still —-- he still had gone over the discovery with
me.

Q: Okay. And did any new discovery get sent to you during
that time?

A: No, - ma'am.

Q: Okay. And then in January of 2018, did he come to you
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with some new information, new news about what was gonna
happen in your case?

A: I believe it was -- yeah, I didn't get any new
information until about a week before I had took the plea.
Q: Okay. What was that information?

A: He talked to me and said that the solicitor was gonna go
in front of the Judge and offer me 30, and ---

Q: Did he tell you about a meeting that he had with the
Judge and the solicitor?

A: He did have a preset meeting, yes.

Q: And did he tell you what happened at that meeting?

A: He said they talked more on the lines of what they were
going to sentence me but not exactly what it could be.

Q: Okay. And what did he tell you to expect or did he tell

you to expect anything?

A: Thirty years.

Q: Okay. So, then we get to the day of your plea, and did
your lawyer meet with you again?

A: Yes. He brought the plea in front of me.

Q: Okay. And the morning of your plea, what did you expect
was gonna happen based on your convérsations with your lawyer?
A: I had -- really, I was looking aﬁ it and it said 30 to
life and I assumed that that was just letting me know, well,
this is what this charge holds. So, I didn't think on

anything to ask is it whether open or not open. And so I went
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ahead and I signed it thinking that, okay, well, it says 30 on
the paper, so I guess that's what I'm going to get. And I get
in the courtroom, that's when they charge me and they gave me
natural life.

Q: Okay. And based on your'cdnvefsations with your lawyer
Eric Fox, when youhentered that plea, what sentence did you
expect you were gonna get?

A: Thirty years.

Q: Okay. During thé actual plea hearing, the solicitor
recited some facts; 1s that right?

A: Yes, ma'am.

Q: Okay. Did you agree with the facts as the solicitor
recited them?

A: There were certain things that she said -- I don't
remember the exact facts that she stated, but_ she did state
that they was, I guess, a premeditated murder. It was
supposedly a drug transaction that went wrong. Some of that I
don't necessarily agree with but I didn't know how to say that
in the courtroom. So, I just really sat there and listened.
Q: Did your lawyer object to any of those facts?

A: No, ma'am.

Q: Okay. To the best of your knowledge, did your lawyer
ever file a motion to enforce a plea agreement?

A: You said a motion?

Q: Motion to enforce the plea agreement?
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A: I don't know if it was a motion. I just know that they‘
had a few meetings and discussions through emails.

Q: Okay. And during that plea hearing, did your lawyer
ever, to the best of your recollection object to the way that
the plea hearing was going? |

A: No, ma'am. He didn't object at all. He -- I was kind of
feeling like he was siding with the solicitor a little bit
somewhere in the line, because I mean she -- I'm not saying
that she slandered my character, but she did agree with the
family and called me a monster.

Q: She called you wicked, didn't she?

A: Yeah, wicked, and I didn't believe I was -- she didn't
really know me, she just went off I guess what was in the case
file. And I've done community service, I'm not saying that
I'm a good person, I'm not saying that I'm a bad person, but I
don't really believe that I should've been judged that way.

Q: Okay. So, do you know what mitigation is?

A: No, ma'am.

Q: That's a big lawyér word. Let me put it this way, did
your lawyer present anything good about you to the Judge?

A: No. No; he didn't.

Q: Anything that you can remember?

A: No. I may've believed he talked -- I had brought some
pictures in for the -- to show that I'm not worthless —- I

mean, you know, I'm an artist, I like to draw. I like to
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preserve life. I'm not just -- he didn't even -- they didn't
see my drawings. I guess it didn't have nothing to do with

the Court at the time.

Q: Okay.

A: But ---

Q: So, other than the drawings, can you think of a single
thing that the lawyer -- that your lawyer did in mitigation?

Mitigation just means nice things about you.

A: No, he didn't say anything nice. 1It's just -- he
provided his cooperation and, you know, he help solve a crime
or —---

Q: Okay. Do you ever recall any plea offer or plea
agreement in writing of any kind?

A: There was one a non-negotiable recommended.

Q: And that was just a sheet of paper that was issued early

on, right?

A: Yeah, I believe that came a few weeks after I was locked
up.

Q Right. Before discovery, right?

A Yes, ma'am.

Q: And it just said there's no recommendation at this time?
A Yeah.

Q Okay. So, subsequent to that, after that, do you ever

recall seeing any kind of written plea offer ever?

A: Huh-uh, (negative response).
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Okay. Do you recall seeing anything called a proffer?

What is that?

Q
A
Q: You don't know what it is, then ---
A No, ma'am.

Q

I can't explain if. But if you don't know what it is,

you don't recall seeing it, right?

A: No, ma'am.
Q: Okay. Do you recall your lawyer objecting at all to
mischaracterization of the way the -- how the plea was going

or the mischaracterization of the level of your cooperation?
A: No, ma'am.
Q: Okay. Do you recall your lawyer actually saying some

things about you in that plea hearing that were not so good

| for you?
A: I don't remember the full agreement -—-
Q: You don't recall?
A: Ne, ma'am. I just ---
Q: It's okay if you don't remember. I'm just asking if you
remember.
A: Certain stuff, it's just -- it's a little hazy but I jusf
—— I know that it wasn't really something that -~ I don't

believe he did what he was supposed to.
Q: Okay. Now, let's talk about a few other issues. You've
already mentioned that your lawyer never went over any of the

discovery with ¥you, right?
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A: Yes, ma'am.

Q: Did your lawyer ever discuss potential defenses to your
case?

A: No, he didn't. After we basically -- when we did receive

it, he let me know that what I had talked to him about, he
said that it was gonna -- he's been talking about a plea from
the beginning. I told him that I had wanted to go to trial.

I told him from the beginning I really didn't think that there
was evidence for them to arrest me. He told me there really
isn't a trial I cannot believe that we could win. He -- he
didn't even talk about a defense; period. I wanted to ask him
certain stuff but after -- I really wanted to hear the
recordings, but when the recordings never came, I really --
I'm not gonna say I didn't ha&e an opportunity, but I couldn't
research the law myself.. I was 19. For me to —— I don't have
access to the law, so I can't go around him. I had to go with
what he assumed or tried to predict to me. So, I did my best
with what I could aﬁd he really —— he was really pressing for

a plea. He really ---

Q: Okay. Did he ever discuss a defense of duress with you?
A: No, ma'am.
Q: Till I said it to you earlier today, you never heard the

word duress?
A: Yeah, when we discussed it in there, I didn't -- I didn't

even understand what duress means is like something happened,
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somebody got threatened or ——-

Q: You don't —--

A: I just ---

Q: It's okay. Did he discuss any potential self-defense

claims or even discuss with you what a self-defense looks -

like?
A: No, ma'am. Yeah, he didn't even discuss that.
Q: Did he talk to you about a lineup?

A: No, ma'am. The only photo lipeup that I thought that I
was really going against was my codefendant and that was being
that he had to identify me, I guess, that he picked out -- I
have Facebook pictures in there.

Q: Did your lawyer ever discuss with you ways that photo
lineups can be challenged in court?

A: No, he didn't.

Q: Did your lawyer discuss any other potential legal
defenses or strategies with you?

A He really -- he really didn't. We just discussed this
plea and he never -- when the plea came around, it wasn't like
he was trying to get it loweréd or anything. It was like,
well, hey, you're pleaing to murder and this is what's gonna
happen. I mean, it's not like I had a -- basically, he left
me with one option and that one option was just the worst one
I could've took, I guess.

Q: And really, once you gave that interview to the solicitor
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back in October of 2013, that interview was fairly selfj
incriminating, wasn't it?

A: Yes, ma'am. I -- from ---

Q: And you did that on the advice of your lawyer, right?

A Yeah, I did that on the advice of Fox.

Q: And in fact, a lot of the details from that interview
were brought up in your own plea hearing; is that right?

A: Yes, it were, but they never brought out the fact that I
did -- I originally said I didn't havera part in it. They
just made the part of my cooperation and then went off.

Q: 1f your lawyer had not advised you to plead guilty, what
would you have wanted to do?

A: I would've wanted to go to trial.

Q: That covers my list, but I know you've been sitting in
prison for several years. |

A: Yes, ma'am.

Q: Is there aﬁything else that you -- this is your PCR. Is
there anything else that you would like the Court to know?

A: I did request for Fox to put me up there for a bond
hearing. And I know a bond really doesn't matter in certain
points in a murder trial, but I asked him original also, I
signed a paper trying to be present during my preliminary
hearing so I could know what evidence I really was facing and
what was the reason for me being arrested. I was never

allowed to be present at that. And I think that played
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another major part because I should've known —-—- I didn't even
know who my codefendants were and when I was charged a month
later with the armed robbery to go along with these charges,
they brought me up there from the courthouse -- as a matter of
fact, Detective Troy large requested them to come up there and
brought me up there with Michael Bellamy, who I didn't even
know was my codefendant yet it. And so I really -- I'm not
saying that plays a part, but I would've liked to know that
from. the beginning who was involved in this case and who they
were. I never -- and at the bond hearing, I could've brought
that up if I would've went in front of the Judge and actually
asked, well, listen, this is what I really wanted to know. I

didn't get to know. I didn't get the information I needed. I

wasn't really interested in the bond because I understand bond

on murder could be high and I'm not exactly made of money.

So, I just -- I was trYing to get my mind ---
Q: Okay. Anything else that you want the Court to know?
A: No.

MS. BAILEY: I have no further gquestions at this point
for Mr. Littell.
THE COURT: Mr. James?

CROSS EXAMINATION COF BRANDON JAMES LITTELL BY MR. JAMES:

Q: Mr. Littell, do you recall about how many times you met
with Mr. Fox?

A: I do not remember the exact.number.
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Q: All right. Do you have a rough estimate?

A: Maybe eight, eight to nine times.

Q: And you indicated.that Mr. Fox never reviewed your.
discovery with you?

A: No, sir.

Q: TIsn't it true that when you appeared in front of Judge
Hyman for your guilty plea that he asked you if Mr. Fox went
over the evidence that the state has in this case and
explained to you.how the state would attempt to introduce that

evidence in a trial to be used against you, and you said you

{did?

A: Yes, sir. I did say that.

Q: Why did you say that?

(a: I said that because if considering that he brought in

front of me, and we talked about the case, that does include,
I guess he going over  it. But if going over it is that, why
wasn't I allowed to know about certain evidence that wasn't in
my motion originally?

Q: Were you aware of ‘that evidence before you pled guilty?
A: Nd, T wasn't. I actually didn't find out -- I believe
Ms. Bailey actually brought something to my attention today.
There was a photo lineup from a Mr. Jason Quinn in there who
was shot, and it wasn't originally in my motion of discovery
that he brought up to me, and he never made it known to me at

that. And then following along with the recordings as well.
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Q: Did you tell Mr. Fox your version of events of what

happened?
A: Yes, sir, I did.
Q: There as some discussion about the facts that were

presented by the state at the plea proceeding. Do you recall
those facts that were presented?

A: Not word for wozrd.

Q Okay. But you indicated you disagreed with parts of it?
A: Yes, sir.

Q Which parts did you disagree with?

A The part where she -- she made it seem like it was a drug

transaction and then talked about it was premeditated, I

believe.

Q: So, your position is that it was not premeditated?

A: No, sir. No, sir, not exaétly, no.

Q: Thank you. I apologize if you answered. I have a hard

time hearing sometimes.

You may've answered this already, but did you and Mr. Fox
discuss the elements of the offense of murder?
A: What do you mean by elements?
Q: The things that the state had to prove in order to prove
murder against you?
A: I believe -- I mean, he told me that as long as somebody
died it was considered to be murder.

Q: Did he discuss the elements of attempted murder?
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A: I was -- I was —— I assumed attempted murder was when

somebody tries to kill somebody.

Q: Did he discuss the elements of armed robbery?
A: No, not the armed robbery so much.
Q: Okay. You indicated in your initial statement -- you

indicated. on the stand that in your initial statement, you

claimed to be on the beach smoking mérijuana; is that correct?

A: Yes, sir. ¢

Q: All right. Did you give Mr. Fox any leads or witnesses
to try and support a defense?

A: He -- actually, he didn't ask me. He never asked me.
Q: You indicated that really from the beginning you wanted
to have a jury trial; is that correct?

A: Yes, sir.

Q; All right. Do you recall at the plea proceeding Judge

Hyman explaining to you that you have the right to a jury

trial?

A: Yes, sir.

Q: And he explained to you some of the rights that go along
with a jury trial; do you remember that?

A: Yes, sir.

Q: All right. And he asked you if you wanted to waive that
right to a jury trial and all the rights that go along with
it; isn't that correct?

A: Yes, sir.
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Q: And you told him that you did in fact want to waive that

jury trial?

A: Yes, sir.
Q: Why did you want to waive the jury trial?
A: Being the fact that I was under the assumption that the

plea was gonna be for 30.

Q: . Do you recall the Judge asking you if you were satisfied
with Mr. Fox as your attorney?

A: Yes, I do ——- I do recall that.

Q: Okay. And did you tell him that you were satisfied with

Mr. Fox?
A: Yes, sir.
Q: And isn't it true that he gave you a little bit of time

to stand to the side with Mr. Fox and ask him some questions?

A: Yes, he did.

Q: Okay. And did Mr. Fox answer your questions at that
time?

A: Yes.

Q: Okay. May I ask what those questions were? Do you
remember?

A: To be exactly, I don't.

Q: ~ That's understandable. It's ---
A: I'd have to go back and read what we were talking about

beforehand.

Q: That's understandable. It's been a few years. I can't
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remember the facts of all the cases that I handled yesterday,
so... o
Thank you very much, Mr. Littell.
I have no further questions for this witness.

REDIRECT EXAMINATION OF BRANDON JAMES LITTELL BY MS. BAILEY:

Q: I just have one brief follow-up. Brandon you were
arrested on June 20th of 2013 in the five years since.theﬁ,
have you ever had a lawyer sit down and go through detail by
detail your diséovery in your murder case? |
A: No, ma'am; I have not.
Q: Other than you reviewing it alone in your Jail cell, has
anyone ever gone over your discovery with you?
A: No, ma'am; I have not.
Q: No further questions.

MR. JAMES: Nothing furtﬁer from the state.

THE COURT: You may step down.

MS. BAILEY: Your Honor, if I may have a moment to
éonfer.

We'll call Eric'Fox.next.

ERIC FOX, HAVING BEEN DULY

SWORN, TESTIFIED AS FOLLOWS:

CLERK: Please have a seat and state your name for the
Court.
MR. FOX: Eric Fox.

DIRECT EXAMINATION OF ERIC FOX BY MS. BAILEY:
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Q: Thank you, Mr. Fox. 1I'll start -- now this was five
years ago; it that right?

A: Yes, I think, five and half from the beginning, yes..
Q: We'll start with did you represent Brandon Littell on a

murder charge?

A: I did.
Q: And did you represent him on some other charges as well?
A: I had -- well, there was the attempted murder and armed

robbery associated with this, and then I had previously
represented him on -- I'm looking at my -- the burglary that
was dismissed and another charge, and as he indicated he
retained a private attorney. So, I'd represented him once
before and then all his charges relating to this murder.-
Q: Okay. And because this was five years ago, do you have
-- do you need something to help reflect -- refresh your
recollection as to your interactions with Mr. Littell?
A: I do have -- I printed out my case notes from our
computer database. I believe you have a copy of those as
well. So, I've been able to look at those, review those, and
refresh my memory about what happened then.

MS. BAILEY: I'm sorry. Assistant Attorney General, do
you have a copy of those case notes?

MR. JRMES: I have no objection to him reviewing his case
notes.

MS. BAILEY: Okay.
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BYvMS. BAILEY:

Q: So, let's start by establishing a timeline in your
representation of him. Brandon Littell was arrested on June
20th, 2013; does that sound right to you?

A: Yes.

Q: And you already represented him at that point on other

pending charges; is that right?

A: I believe so. I think the ---

Q: So, you had a pre-existing relationship?

A: ves. 1I'd met and talked with Brandon before on his other
charges.

Q: and so when was the first time you met with him on this

murder charge?

A: I went out -- we opened the file, I think, the very same
day, because very often in our office, when we see people in
the paper who have been arrested on a murder, my boss will go
ahead and open a file. So, I was out there on the 25th of
June, five days after he was arrested.

Q: dkay. And then when did you file a Rule 3 motion for
discovery? |

A: Well, it would've been done the same day we opened the
file. Actually, it would've been on June the 20th. Our
office opened the file the same day they send the Rule 5 as
well as a letter of representation to the solicitor and the

clerk, so it would've been on June 20th.
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Q: Okay. And did you -- how long did it take for discovefy
to come in?

A: It took -- I know I had to do a supplemental request. 1In
October, T still did not have any. And I believe around the
10th or 11th of October, about four months after, I still
hadn't received anything. So, we did a supplemental request..
I don't recall exactly when we -— well, we did. I have a note
that we mailed the discovery to the jail on the 12th of
October, so we got that -- the supplemental request was -—- we
then got those things. So, but it took about four months.

Q: Okay. And in between when you first met with him five
days after his arrest and when you got the discovery, did you
meet with him a couple of times?

A: Again, I met with him that time in June and it looks like
I met once or twice in addition.

Q Soﬁ did you meet with him on August 21lst of 201372

A Yes, I did.

Q: And October 2nd of 20132

A Yes.

0 Okay. And both of those meetings, you still had not
received any discovery; isn't that right?

A: That's correct.

Q: Okay. So, October 12th, you mailed him his discovery,
right?

A: That's correct.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Littell v. State - 2016-CP-26-05251 30
ERIC FOX - DIRECT BY BAILEY

Q: If I told you that your discovery was stamped received on
October 11th, would that sound correct toc you?

A: Yes.

Q: Okay. So, after you received discovery on October 1lth,
and then when did you go back out to talk to Brandon? Was it
on October 23rd of 20137

A: Yes.

Q: So, from October 11th of 2013 to October 23rd of 2013,
that was the window in which you reviewed the discovety packet
as it came in, right?

A: Yes.

Q: Okay. And based on your prior discussions before
discovery came in, was this case already on a certain
trajectory at that point?

A: Tt was. We had started down a path looking to
cooperation with the solicitor. That was my recommendation to
Brandon based on what I knew about it, myself, and that
initial conversation I had with Brandon back in June.

Q: bkay. So, the initial idea that this was gonna be on a
plea track instead of trial track, whose idea was that?

A: I certainly brought it up. I think after that first
discussion with Brandon based on what he relayed to me
happened and other things, I did tell him that I thought that
we need to at least explore that. I don't recall anything

like, you know, you can't have a trial, shouldn't have a --
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don't have a trial, but I do not recall him making that
request. I don't doubt -- disagree with anything he said
today. It was more along the lines of, all right, based on
what you're telling me, what f know independehtly that the
state, I believe théy can prove, yeah, we need to -- there
were two codefendants. I felt very strongly we needed to be
first in line to cooperate.

Q: Okay. And to the best of your memory, had the other two
codefendants given statements to police upon their arrest?

A: There was a juvenile and -- I honestly don't recall, the
adult codefendant, last name was Bellamy, had -- and I think
he had basically denied involvement. So, I knew he had ——'I'm
not sure I had his statement yet. We usually get a -- with
something like this, we'll get, of course, the warrants.

Quite often, we'll get sort of a skinny police report. So, I
had some idea of whdt they were saying but I didn't have the
actual statements yet.

Q: So, your iecommendation to Brandon Littell that he speak
with the solicitor and cooperate with the solicitor was before
you had had the opportuniﬁy to review all of those statements?
A: Yes.

Q: Okay. Do you recall if Brandon Littell made any
incriminating statements to the police upon his arrest?

A: He did not. That's exaétly what he testified today.

Q: Before Brandon Littell went into that interview with the
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solicitor, with Nancy Livesay, on October 28th of 2013, had
you reviewed his discovery with him?

A: We had -- I was out to see him shortly before, I think
the 25th. He had it by that point. T know we reviewed -- I
don't disagree we did not go through it page by page. A lot
of it was in the context of, again, what he had told me in our
initial interview. And when I say What I knew about this
case, you need to keep in mind, there were two victims: One,
of course who died, a young lady who died. There was a male
victim who was the victim of the attempted murder, armed
robbery. He and Brandon were known to each other. They had
sold marijuana back and forth to each other, they knew each
other —- I'm not sure if they knew from school, but his
identification, I felt a little bit stronger than a stranger
identifying. He was able -- he knew who got in the car with
him, he knew who was behind him, ‘and he knew who he saw
driving when he drove back to get out of there. And so that
fact, which I was aware of, and partly because of Brandon
telling me that was a major --— one of the major reasons we
were -— I felt we needed to go down the cooperation path.

Q: To_the best of your recollection, did Brandon ever get to

listen to the interviews with his codefendants?

A: I doubt .him. I know that he requested that. I certainly-

would've -- I don't recall specifically, but what he said

would've been my practice to give it to one of our
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investigators. At that time, we had -- we definitely had one,
Mr. Randall and Mr. Livingston was at least doing some of
that, although he was also a paralegal. I don't have any
notes where I directed anybody to do that. And I honestly
don't recall. I have no reason to doubt Brandon that he
hadn't heard them. The ones that he's asking about, some of
them were interviews with the codefendant's family, because
they went -- when they wefe looking for these people, the
police went and talked to Mr. Beliamy's family. Several of
those were interviews with them and they basically said, we
don't know what he did. You know, there wasn't a whole lot to

that -- and he had every right to hear them, but ---

Q: There were multiple 911 calls in this case?
A: There's 911 -- yes, there were.
Q: And ‘some of those 911 calls had conflicting information;

isn't that right?

A: There was. I think there were a couple of pecple in
apartments nearby, the back of their apartments or condos,
they could sée -- this was sort of a countryish road up in
Little River, kind of dead enq. But the back of a couple of -
apartments and people called in with -- to report hearing
shots and at least one seeing something.

Q: And did he ever have the opportunity to hear those 911
calls?

A: Not as far as I know.
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Q: Did you ever discuss the elements? Do you recall going
through the elements of murder, armed robbery, Or attempted
armed robbery with Brandon?

A: Yes, I think we did from the very beginning to explain
this is what -- in that first meeting, here's what you're
charged with, this is what that means. Now, whether we --
never felt that we had to belabor it, he seemed to understand
that and discussions where I kind of a different way but, yes,

we definitely covered that.

Q: Did you ever discuss any potential defenses with Brandon?
A: Well, he mentioned or you might've mentioned self-
defense, that —- from what he was telling me and from what I

knew, and then once we got discovery, there was not element of
self-defense that I saw. It just wasn't a self-defense case.
I don't know that we used or talked about duress because
one of the things that Brandon had said in his proffer was
that the codefendant, Bellamy, and more or less forced him

into this. It varied some whether it was at gun point.

They'd met up before at one of their houses, discussed meeting

the victim, and took the gun —- had the gun there and took it
with them. At one point, Brandon said that's when there was,

hey, you're gonna do this. At another point he indicated it

was more when they got there in the car. The difficulty I saw |

from our point was that Mr. Bellamy was out of the car at the

time of the actual shooting. He said, I didn't do that, I got
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out to go to the bathroom and I don't know what-that crazy
person did. So, didn't discuss self-defense, there was some
discussion of duress.

Q: So, I heaf you articulating the reasons that you may not
have been able to bPursue a duress claim.

A: Yes.

Q: Did you fully flush those out with Brandon in discussions
with him?

4: I have to go to what Brandon was telling me in terms of
how we went. At the fifst meeting, we discussed bond issues,
we discussed generallthings like, don't talk about your case
in jail. If we send you discovery, be really careful with it,
very genéral things. He did say that he was told to do it by
Bellamy but that they were basically partners, that they kind
of ran around together, they sold some marijuana. It sounded
like kind of a small—time thing, to high school students,
including Mr. Quinn. Brandon described himself, I think maybe
a little grandiosely as the enforcer and when they had any
issues, then he'd be one to show up and say, hey, pay up or do
whatever. I don't think he ever hurt anybody. They were
under the impression that Mr. Quinn might be snitch, might be‘
an informant, and/or that he might be holding back money from
them and that péssibly he was -- he was in a relationship with
the youhg woman that Brandon had had feelings for, Mr. Monin,

and they suspected that Mr. Quinn was abusive to her, so there
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were sort of several things. And Brandon's statement to me
meeting was might've been Bellamy's idea. He told me we were
gonna do this, but you know, I had the gun, I went, they took
dark clothes to put over, they prepared to go. The sat in the
backseat. At some point, Mr. Bellamy slid the gun —- the
juvenile was in the middle and Mr. Bellamy slid the gun behind
to Brandon and Brandon shot the two from behind, you know,
pretty much at point-blank range. I didn't think that was any
kind of self-defense. There may've been some duress leading
up, maybe, but he didn't say once they were in the car and got
to that dirt road that there were any - did anything. He
accepted the gun when it was slid to him. And once the gun
was in his hand, he pulled the trigger.

Q: Did you discuss-all of this in a context of a legal
defense of duréss with Brandon?

A: I can't say that I did, because once those things came
that Way -- i know we talked about some of the issues about at
the time that he accepted the gun and did what he did was he
really under any kind of pressure. T don't know if I used the
word duress with it. And so the context was very much, okay,
you just told me you're the trigger man, that a person you
know can identify you, and two codefendants can identify you.
Didn't have any word yet that they had spoken to the police —-
the codefendants had spoken to the police, but that's when the

conversation took a turn, not that he couldn't have a trial
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but it definitely became a different approach at that point

for sure.

Q: Now, how long have you been doing this?

A: It'1l be 25 years -- I've been a lawyer since 1990 and
mostly criminal work since -- it'll be 25 years in January.
Q: Would you agree with me that there is a difference
between what clients tell their lawyer and the avenues in
which they want to pursue?

A: Quite often.

Q: Okay. So, when Brandon told you, as his lawyer, some
self-incriminating things ---

A: Yes.

Q: Would you agree with me that it's still possible that
Brandon may have wanted a trial?

A: Yes.

Q: Would you also agree with me that it's still possible
that the state could not pfove any of that against Brandon?
A: He did -- what we looked at and what I brought to his
attention was again, we felt the state could prove his
presence, I felt the state could prove his presence through .
the -- Mr. Quinn, who survived. I was prepared for one or
both of the codefendants to look to cut a deal. You had the
juvenile who was -- I don't remember his exact age, but he was
not automatically waivéd up, so there was a waiver hearing.

And the state was very eager for him to come to General




10 -

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Littell v. State - 2016-CP-26-05251 38
ERIC FOX - DIRECT BY BAILEY

Sessions and he was very eager to stay in Family Court. And I

could certainly see where he may be trying to give information

|to stay in Family Court. And I had an adult codefendant, Mr.

Bellamy, who from all the information I had was not in the car
at the time of the shooting and was represented by an attorney
that I love and respect very much, Barbara Pratt, but whose
repﬁtation is to run get a deal as quick as she can for her
client, when it's practical, when that's the right move, but
who does not waste any time doing that.A So, those were on my
mind when we talked about it.

Q: But isn't it true that you had not fully reviewed all of

Ithe discovery in this case before you made the recommendation

that Brandon self-incriminate to the state?

A: It is true. |

Q: Okay. So, neither you nor Brandon fully understood what
evidence that state had on him and what they could or cbuld
not prove?

A: Well, I didn't know what else might be out there. When
we got discovery, it -- there was nothing that led me to
change my/opinion. We had a pretty good idea or what was

gonna come, in part because Brandon was very complete and

truthful with me about what had gone on. But it is true I had

not gone through -- I hadn't received it yet at that point.

You know, if there hadn't been a final -- I would say in my

mind there wasn't a final determination of -- number one, I'm
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sure I told Brandon, it can't be my call; it's not my call
again, it's his right to a trial. But my advice was
definitély, we need to be thinking about this. Do you need —-
I believe you should give me permission to approach the
solicitor. And that's what we did.

Q: You'll agree with me that Brandon is young, was young?

A: I think he was 18 at the time.

Q: Did you find that he went with your lead? Was he

combative with you or did he -~ what was your relationship
like?

A: I felt it was good in the sense that it was not
combative, number one. Number two, he did not'try to -- I got

no sense that he was withholding any information of any kind,
whether it was good for him or bad. He answered all of my
questions. He offered some things. So, I felt it was good.
I would also agree, and I think he said as much, that he
basically put his trust in my opinion, my advice.

Q: Do you think if you had recommended a trial, Brandon
would've gone to trial?

A: ' He may have. I truly don't recall him saying to me, I
want a trial, I want a trial, I want a trial. I don't recall
that. If he had -- if I had said, go to trial, yes. I think
he was gonna follow the advice I gave him, I do.

Q: After you reviewed discovery, and according to the

timeline that we've established, it was about 12 days from
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when you received discovery until you went out and had the

pivotal meeting with Brandon before you spoke with the

solicitor?
A: Yes.
Q: Did you notice that there were things missing from

discovery that you needed to specifically request?

A: There were —— I think there were a couple statements.

|and I believe several of those were those family statements --

the codefendant's family. I believe the 911 call was
something else that was included. I had a list that I had
written up.
Q: At this time I'm gonna mark Applicant's -- so I'm gonna
mark Applicant's Exhibit 1 at this point for ID only. Do you
recognize that document?
A: I do. That's my handwriting and I've written
supplemental motion and then listed the things that I was
asking for.

MS. BAILEY: At this time, I'd like to move Applicant's
Exhibit 1 into evidence.

MR, JAMES: Without objection.

THE COURT: It is entered.

APPLICANT'S EXHIBIT 1

ADMITTED INTO EVIDENCE

BY MS. BAILEY:

Q: And can you put into the record what the list of
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supplemental evidence was that you wanted to obtain from the
state?
A: I did. There was -- I kind of broke it into cateégories.
One was tapes or statements, recordings, for Janice Bellamy,
Jalena Bellamy, and Jamie Saunders. These were relatives of
the codefendant, Mr. Bellamy, Michael Bellamy. As well as the
witness contact information for them and another person, Carl
Bellamy. The interview with Michael Bellamy —-- with the
codefendants. They'd each given statements. There was a --
in the discovery we had from the police, it was mentioned that
there was a white sheet of paper with phone numbers and email
addresses of witness, so contact information for potential
witnesses, and then the 911 calls.
Q: Okay. And did you put this all into a formal written
motion and file it with the Court?
A: I believe so, yes.

MS. BAILEY: Your Honor, I'm gonna hand up Applicant's 1.

BY MS. BAILEY:

Q: And did you ever receive any of that evidence? Do you
have any record that you received any of that after you filed
that supplemental motion?

A: I'm gonna double check. I don't show that I do.
Normally, in our database when something comes in, it's
physically placed in the filé, a physical file and then also

notations made on the computer. &And I do not see —- I see
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where the motion was filed but I do not see when we received
those things.

Q: Okay. And in this case, was there physical evidence
collected that had to be sent to SLED for processing?

A: I believe there was.

Q: Was there shoe prints, shoe casts taken from the dirt
where the body was? .

A: I don't recall, but from your guestion, I'm assuming

there was.

Q:  Okay.
A: I honestly don't recall about the shoe prints.
Q: Was there DNA swabs taken from several items of clothing

that were collected near the scene?
A: Yes.
Q: Okay. And did you ever receive the results of any SLED

forensic testing in this case?

A: No.
Q: Did you ever file a motion to request those results?
A: . No.
Q: And you certainly didn't havé any of that before you

recommended that Brandon Littell self-incriminate with his
statement; is that right?

A: I did not.

Q: Now, when he -— when you and Brandon Littell and Nancy

Livesay met, who else was present?
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A: One of the solicitor's investigators, I don't recall if

it was Ginger Pop or one of the others, but they actually did

the statement -- my recollection was Ms. Livesay didn't even
stay, that she met and was there -- I know she didn't do the
questioning. My recollection was she -- we did it here at the

courthouse, actually, in one of the courﬁrobms, was that she
was there initially and then left and left it to the
investigator to do the actual interview.

Q: Did you have any agreement in writing before Brandon gave
that statement?

A: No. Sometime -- we didn't do a proffer agreement. Some
solicitors will have a formal document listing exactly what's
expected, and we did not. And some solicitors don't, and Ms.
Livesay didn't. So, we didn't have anything in writing. And
certainly nothing about any plea offer or deal at that point.
Q: | Okay. So, there was no offer in writing. Was there any
consideration given at that point for Brandon Littell self—
incriminating?

A: No, and typically there's not. Solicitors will almost
never agree to something up front, because they don't know yet
Qhat the defendant is gonna say. Some defendants, f}ankly,
don't offer any useful information or even deny altogether
what they're thére for. So, I've never had a solicitor
beforehand make any commitment other than, you be truthful

with us, we'll help you out. And it's always a vague what
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that means exactly.

Q: Okay. Did Solicitor Livesay even make that kind of wvague
promise, we'll help you out if“you're truthful with us?

A: Well, I wouldn't even go so far as to say a promise.

Yes, she made those kind of comments, but I didn't really take
it as any kind of promise at that point even.

Q: Okay.

A: And again, to put -- at that time, the juvenile was still
in family court. You had the adult codefendant and they were
-— they were extremely interested in two things. They did
want to know who pulled the trigger, but the state was most

interested in making sure the juvenile was treated as an

adult, and when the girl, Ms. Monin ran from the car -- she

survived initially,.ran from the car, and two of the three
people present chased her down and I think she stumbled, but
they sat on her and kicked and stomped her and that's what the
people that were in the nearby apartments saw. It was very
important to that girl's family and to the state to identify
who did that even though it was generally accepted that the
bullet wound was the cause of death, that the family was
understandably horrified by that and they were extremely
interesfed, the state was, in which of the two was it that did
that. And that was one of the things that Brandon ---

Q: Bnd Brandon spoke on that?

A: He did, and in fact it was -- he said it was the juvenile
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- Mr.'Bellamy had said, go, ydu know, go get her, and then
Mr. Bellamy'and the juvenile had run after her and kicked her.
Q: Do you recall any discussion of 252

A: I do not recall anything about 25. I do not, because
that would've involved a reduction. I was very interested in
trying to get it below. Murder, of course, is a mandatory
minimum 30. I don't recall at any point the solicitor -- that
number coming out or really any discussion about voluntary
other than me bringing it up.

Q: Now, over the course of the next year or so, you went to
see Brandon a couple of times; isn't that right?

A: I did. We were kind of in a holding pattern for a while.
Q: So, on April 22nd, 2014, did you go see him again?

A: I did.

Q: Do you recall or have any notés as to what that
discussion was about?

A We did talk about bond again. I updated him -- what was
happening wés the juvenile's case was working its way through.
It took a while to -- because that's a mini-trial. A waiver
hearing is a mini -- is a trial in all essence. And I know
there was a lot of fits and starts to get heard. And then
there was an appeal from that to the circuit court and kind of
a kind of a redoing of that. So, some of the discussion
explaiﬁed to Brandon was this is why we're waiting because

waiting to see what happens with the juvenile's case. The
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state 1s waiting.

Q: So, is that pretty much your next three meetings? So,
April 22nd, 2014, June.25th, 2014, and Aﬁgust 19th of 2014, is
that pretty much what' you'd be talking about ---

A: Pretty much, mostly.

Q: ——— in that timeframe?

A: Mostly.

Q: Then in the beginning of 2015, it looks like you had
caused to have a conference with Judge Hyman; is that right?
A: We did. As -~ somewhere the end of -- middle or end of
2014, the juvenile was waived up, his appeal was denied. So,
he was gonna be there in general sessions. And then the
discussion became is he gonna be a plea or a trial. We began
-- I say we —— the state, to look at resolving Mr. Littell's
case. They felt -- and all of them, if they could. We began
looking at the first of year and looking.ét availablé court
datés and judges, et cetera. And we had -- the state had --
Ms. Monin's family was from Ohio and they had to coordinate
with their ability to get here. But we did go and meet -- I
believe it was end of January. I can't recall exactly but we
did go meet with Judge Hyman once we determined he would be
the plea judge. Myself, Ms. Livesay and the attorneys for the
two codefendants, because by that point they had determined
that they were at least exploring a plea. BAnd we met in Judge

Hyman's chambers basically to explain what we were gonna be
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bringing in front of him and to kind of gauge a response.

Q: So, tell me more about that meeting.

A: All right. Well, Judge Hyman, I remember this very
clearly, looked at me and said, Mr. Fox, you give me the facts
because I know you'll tell me everything. And so I made a
point of telling him everything. I was certainly trying to.
point out and did Brandon's cooperation and the fact that the
cther two lawyers were probably there primarily because of
what he had told the state. And but trying not to hold back

anything, because I didn't want him to hear bad facts for the

first time in the courtroom. And so, I did my best to lay all

of it out. The other attorneys were given a chance to speak
and I also noted very clearly Judge Hyman asking the
solicitor, do you have -~ is that right? Do you have anything
you want to add or explain or anything? And she, no, no
Judge, that's all. We agree with all that. There was no
agreement on time, but the juvenile was -—- and I do not recall
what he was actually pleading to, but he was looking at 10,
that was sort of understood. And the adult codefendant, 20.
And Brandon, the solicitor was unwilling to move off of
murder, but she -- my very strong impression, she had no
objection to whatever the Judge wanted to do. In other words,
if he was comfortable with 30, that was perfectly fine with
her. She never once said, Judge, this is awful, he's

monstrous, this was an execution and, you know, he needed to
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get life or 40 or 50 or anything like that. There was nothing
on that. Judge Hyman even joked that if the victim's family
got up and read a statement, that he was gonna give them all
probation. I remember that very clearly. And as we walked
out the door -- it might've been the next time, but at one
point as we walked out the door, he pointed at the attorneys
and said 30/20/10. Now, I never thought that was any kind of
commitment for him for a 30-year sentence. But, I certainly
thought, okay, that went well. He didn't raise up and fuss
and seem to have a problem with what we were doing for any of
them, and that he didn't say, no, Mr. Fox, Ms. Livesay, no, if
he does plead, then -- which judges often will, under no
obligation to, but they -- that's why you go back there is to
get some sense of —-- some guidance or some sense of what they
may do. And I had absolutely no indication that it was gonna
be what had turnéd out. Then we went -—- I guess it was about
a week or two later, the day of the actual plea, we basically
did it all over again, to remind him. A little bit shorter
version but it was very much the same process. Solicitor
didn't jump up and say anything. Judge gave no indication he
had any problems with it. And, you know, I passed that along
—-— and still no commitment on time, though, so...

Q: Now, on February 11th of 2015, you went to see Brandon at
the jail; is that right?

A: Yes.
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Q: And can you tell us what your notes say about the content

of that meeting?

A: I'm sure these are slightly out of order from the
different --- )

Q: That's gonna be at the bottom of Page 2, towards the
bottom of Page 2. |

A: Okay. Thank you. Yeah, we talked about that first
conference meeting we'd had with Judge Hyman. And, you know,
and I told him, I didn't hear anything that scared me. The
Judge héard everything -- I think part of what I was trying to
do was do the mitigation in chambers. So, I did tell him -- I
remember very clearly telling Brandon, this is from my point
of view, there were no red flags, and, you know, I think we
should continue with this path.

Q: Did you say a number?

A: I know I told Brandon about the Judge doing 30/20/10 and
I know I 'said, that's not a commitment and we don't have a
deal, but I'm hoping to keep it -- I don't know if I said a
number, I know I explained, don't ‘assume it's going to be 30,
but T was hopeful for that. In my mind, I was hoping to keep
it 35 and below and I thought that as realistic based on
everything.

Q: Okay. Now, February 26th of 2015.

A: Yes. |

Q: Brings us to the plea.
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A: Right.

Q: Have you had an opportunity to review that transcript?
A: You know, I honestly have nct. I have not.

Q: I believe there's one in the Court's file that i would

like to enter

MR. JAMES

is already a part of the record before the Court, so I don't

think that's r
THE COURT
you're referri
MS. BAILE
MR. JAMES

I will admit t

te - 2016-CP-26-05251
ECT BY BAILEY

as an exhibit.

: The state's position is that the transcript

eally necessary.

: If you want to put in the record what pages
ng to.

Y: Sure.

: And if Mr. Fox needs something_to refer to ——

here's a couple of highlights in here but no
ary —- I will lend him my own.

Thank you.

May I approach the witness?

‘Sure.

snarky comment
THE COURT:
MR. JAMES:
THE COURT:
A: Thank you.

BY MS. BAILEY:

Q: All right
unremarkable;
A: Yes.

Q: At one po

you recall the

. The qualification of the plea was

is that fair?

int, Brandon did stop to ask you a question.

content of that?

A: I really don't, and perhaps in context I could -- I
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really don't recall. My suspicion it was something
procedural, you know, within the qualification rather then,
you know, the substance of the plea.

Q: Now, on Page 8 of the transcript, halfway through, is
where Solicitor Livesay begins her recitation of the facts.
A: Yeah.

Q: These facts that she's referencing, the first question is
this, many of these facts come from the self-incriminating
statement that érandon gave to Ms. Livesay; isn't that right?
A: No question.

Q: Okay. They didn't‘have —-— a lot of these facts, they

didn't have any other way?

A: That's right, without -- in this case it was Brandon, but
without one of -- yes.
Q: Okay. So, the facts that Brandon gave in his statement

to the solicitor in an attempt to help himself were used
against him in the guilty plea hearing?

A: It ended up being that way, yes.

Q:E Okay. Did you hear, during the recitation of the facts,
which is from the middle of Page 8 through -- it gets real

heated around the middle of Page 10.

A: Yes.
Q: Did you hear facts that were not as you understood them?
A: I don't know if I'd put that -- I definitely heard --

what I was hearing was a certain characterization. So, I




10
i1
12
13
14
15
16
17
18
19
20

21
22
23
24

25

107

Littell v. State - 2016-CP-26-05251 52
ERIC FOX - DIRECT BY BAILEY

don't know that I disagreed at the time with specific facts,
but what was ext;emely striking‘to me and what this t:anséript
can't begin fo show was the tone, the tone was extremely
aggressive, éxtremely ~-— I would use the word vicious. I
thought it was more appropriate to the closing argument that
you would give in a sentencing phase of a death penalty case
rather than a plea with a cooperating witness, defendant. So,
I'm not saying they're aren't facts in there that aren't
correct, but at the time, I was thinking much more about the
tone. But even then, I thought, well, this is a lot of show
for the -- because Ms. Monin's family was there. I knew at
the time, at least I was hoping that that was really more of a
show for the family than, than an effort to get the Judge to
impose a maximum sentence, but ---

Q: Did you ever object?

A: I did not.

Q: There were some facts that you disagreed with, hard
facts?

A: Looking back, yes.

Q Okay. And did you object to those?

A No.

Q To the way that those facts were characterized?

A No.

Q At one point, the Court asks, and those of us who

practice in front of Judge Hyman and know him well, this is an
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important fact to him ---

A: Right.

Q: Was this a robbery or a killing?

A: Right.

Q: And Solicitor lLivesay says, this is a straight up murder,

this is no robbery or killing. And did you object toc that?

A: I did not. The transcript speaks for itself. I didn't.
Q: There was —- you testified earlier there was a, at least
implicit if not explicit promise that if Brandon helped them,
Brandon helped the solicitor, that they would help him in some"
way. |

A: No doubt. No doubt in my mind, anyway.

Q: And during this plea hearing, did the solicitor help, did
the state help Brandon in any way?

A: Exactly the opposite.

Q: And did you object to thaf?

1Az I didn't.

Q: Okay. Now, the juvenile waiver hearing, that happened
before this plea.

A: Yeah.

Q: Brandon's testimony was used in that juvenile waiver
hearing, was it not?

A: Absolutely.

Q: Brandon didn't testify live?

A: No.
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Q: But much of the evidence was admitted through hearsay and

his statement was used?

A: I believe so. I wasn't present.for that but thatfs my
understanding and the state was just now aware of the
circumstances that allowed them to present their case -- with
that information to present that case in an obviouslylmore
effective way.

Q: So, the information that Brandon gave was useful to the
state; is that right?

A: vNot only -- no question. I don't believe that juvenile
would've been waived up without it. |
Q: Okay. Did the state sufficiently communicate that
cooperation and its usefulness to the Judge in this plea
hearing%

A: I think the transcript kind of speaks for itself. No,
looking back, I would say not.

Q: And did you object to that?

A No. Partly what was going on in my own mind was I've
been in similar situations where each -- you know, the
solicitor has a role of things they need fo say and I
hopefully know, based on conversations, what the outcome is
gonna be. And sometimes it's some theatre, and that's what I
was hoping it was. As it started to go very differently, 1
was still thinking in my mind, well, we've settled this, more

or less, in chambers and we're still gonna get to the right
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place and the Judge will probably say some tough words, but
then hand down the sentence in line with what we expect,
because I've seen that many times, but, you know, I didn't --
the transcript, I mean, it's clear. I didn't object or add or
take exception to anything that she was saying.

Q: And the victims in this cése asked forithe maximum
punishment under the law; isn't that right?

A: They did. And that was -- they did and that was one of
the things we discussed with the Judge in chambers that they
would be present, that they would be seeking the maximum. So,
he was aware -- that was not a surprise.

Q: Okay. But did you object to that as a vioclation of the
no recommendation, no negotiation?

A: No, I mean again, that's -- I didn't.

Q: Now, towards the end of the transcript -- I'm gonna
direct you to Page 22 is where we start your section on
mitigation. Your case for mitigation of the sentence on the
record was that Brandon was yoﬁng; is that right?

A: Yes.

Q: That Brandon has some drawings that he did in jail; is
that right?

A: Yes, he had something he wanted me to hand up and -- in
the moment, i'decided that was not the best way but, vyes, I
did mention that he'd given me some.

Q: And that he was pleading guilty.
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A: Yes, and I did discuss, although briefly, I did discuss
his cooperation and taking responsibility, not trying to

minimize his own involvement in the —--—-

Q: Did you at all go into Brandon's family?

A: No.

Q: Brandon's education?

A: No.

Q: Brandon's background?

A: No.

Q: Brandon's hobbies and activities as a child?

A: No. |

Q: Any other typical mitigation that is presented -— was

there any other mitigation presented other than those facts
that I summarized earlier?

A: Neo, that's right —-- no.

Q: Okay. - And in fact, on Page 25, it looks like Line 18,
can you read into the record the sentence that starts -- well,
it starts on Line 17. I think Brandon --—-

A: I said, I think Brandon -- there are reasons -- I'm
referring to something I said previously -- I think Brandon,
there are reasons he did a monstrous act.

Q: And also Page 26, Line 14.

A Uh-huh, (affirmative response).

Q: Can you read Line 147
A

Judge -- I'll go up one line -- the final thing I'd say,
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Judge, is he did a very cowardly thing, he would agree with
that.

Q: - So, in your mitigation portion, you called Brandon's
actions monstrous and cowardly; i1s that right?

A: I'did. There was a context to both but I absolutely used
those words, absolutely.

Q: I am just about done. Thank you for your patience. I

have a few technical things I want to make sure that I've

covered.
A: Okay.
Q: You never filed a motion to enforce any kind of plea

offer for 25 years that Brandon thought was on the table at

some point?

A: I didn't. In my mind, we never had that agreement. So,
I didn't.
Q: And you never filed a motion to enforce a plea agreement

even for the general consideration of we'll help you, we'll --

Brandon will help the state and the state will help Brandon?

A: No. .
Q: And I think that actually covers all of the technical
aspects that I wanted to go through. So, I have no further

questions for you. Thank you.

CROSS EXAMINATION OF ERIC FOX BY MR. JAMES:

Q: Mr. Fox, regrettably I became a lawyer because I-didn't

want to do too much counting and there were a great many dates
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that were set forth for when you met with your client.

A: Yes.
Q: Precisely how many times did you meet with Mr. Littell?
A: I agree with him -- I didn't count myself, but I agree

with him it was probabiy eight or nine times.

Q: Okay.

A: I feel there were some probably communications through
letters, but face-to-face, eight or nine times.

Q: And you indicated that you filed a supplemental motion
for discovery? |

A: I did. 1Initially because we hadn't received any. When I
filed that, we received it very quickly after.

Q: Okay. Did you receive everything very quickly after%

A: There was still some of those things that Ms. Bailey
asked me about, some of the contact information, 911 call, and
the_DNA stuff ——.while we're aware it was there being tested,
I don't believe we ever gét result - I don't think the
solicitor ever got.resuits for those.

Q: Okay. Just to be clear, you don't think the'solicitor
had the results of those tests yet? ~

A: Not the DNA, no; I don't.

Q: Okay. All right. Was this an issue that was on the
trial docket or likeiy to come up on the trial aocket soon?

A: If it hadn't been resolved with all three defendants —-

you know, it was being talked about. They pled in February.
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Likely, if it hadn't been resolved sometime in the next few
months, or through the summer, you know, the next say six

months, it probably would have. So, it wasn't imminent but,
you know, it was getting closer if it was gonna be a trial for

any of them.

Q: But there was still gonna be a little bit of time before |

a potential trial came along if he chose not to plead guilty?
A: Yes. It wasn't gonna happen that next week, you know,
after he pled, you know, that plea date. It wasn't gonna be
next week or even next month.

Q: And so there was still time in the judicial process for
the solicitor to produce and then produce to you certain items
of discovery and whether they were forenéic reports or this,
that, or the other? |

A: Practically, yes. I would've probably objected or had
issues, discovery issues with the timeliness of things but,
you know, reality is I expect we would've had everything and
we could've addressed continuances or other issues if I
didn't.

Q: And just one of the unfortunate realities of criminal
practice is that discovery in many respects is ongoing, it
just keeps coming?

A: It is an ongoing obligétion and it frequently trickles
through, sometimes even during trial.

Q: Okay. BAnd so you frequently have to advise your clients
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and make decisions as to how to advise your clients before you
have all the information in front of you, correct?

A: Sometimes, yeah.

Q: Okay. Would it be an accurate description of your
testimony to say that there as something of a time crunch due
to the concern, your concern, about the codefendants who could
identify Mr. Littell striking a deal that would be adverse to
Mr. Littell?

A: Yes. And I couldn't say exactly what that timeframé was
gonna be. It's just my experience told me you've got this
juvenile who is gonna be just much less serious to be
sentenced in family court than as an adult for these kind of
charges in terms of how much time you could get. So, I felt
very strongly, he would be looking for a way to avoid coming
to general seséions, which would include or quite possibly
discussing Brandon's involvement and then again, knowing the
lawyer; that I do was that was representing the adult, she-
does not let any dust gather on her heels and it wouldn't be
-- now, 1f Mr. Littell had said, don't matter, this is a trial

all the way, then -- you know, that's a whole different thing.

But, yes, I felt like we needed to be first in line.

Q: And that played an element in the nature of the counsel
that you gave to Mr. Littell?
A: Yeah. I know I discussed that with him as well, that

fact, as, you know. It's kind of like a chair game, you know,
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there's so many chairs and you've got to be the -- get to one.
Q: And to be clear, these individuals are already

identified, they were already known to law enforcement?

A: They were. I think they were all arrested, if not the
same day, very close toéether; they were.

Q: So, it's not like they were potential codefendants who
were floating out there unknown to law enforcement?

A: No, they were known and arrested.

Q: Did you -- there was a blink-and-you-miss-it moment in
your testimony where you indicated that nobody brought up
voluntary manslaughter until pefhaps you did. Did you ever

mention the possibility of voluntary manslaughter to Mr.

Littell?
A: I honestly don't recall. We may've discussed, you know,
possible outcomes —-- it might:be that -- I know we —- I

explained to him, all right, look, murder is gonna be 30 to
life, mandatory minimum 30, day for day, you know, you can't
get probation, can't be reduced, can't be suspended. So, I
don't specifically recall, but in terms of there are things we
can hope for. We may'vé discussed trying to get it down. I
would say that was a no-starter from the beginning with Ms.
Livesay, and that never changed.

Q: Did you ever tell him he would receive 30 years if he
pled guilty?

A: Never as this is what will happen. I told him about my
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conversations with -- what I was hqping to get, no doubt, was
to keep it down there, and the-reasons I thought we had a good
shot. And I relayed that pretrial status conference we had
with Judge Hyman that made me hopeful. But I tried to be
careful not to -- I think I -- I know I said it, I don't know'
if I emphasized it enough, lcok, we still -- we don't have a
deal, you're still in the Judge's hands, 30 is not locked
down.

Q: You indicated that there was context for using the terms

monstrous act and cowardly. What was that context?

A: If you could -- let me see. Let me get back to those.
Q: We're looking back to pages —---
A Well, with the monstrous, I said, he's done a monstrous

act, but he's not a monster.

Q: Right.

A: And .then with the cowardly, I said this was a cowa;dly
act, but now he's doing the bravest thing he can, which is to
take responsible -- and has done, he's taken responsibility,
you know, he's admitted his involvement, he's put himself in
jeopardy, and he's been willing to testify, because we didn't
know until really a week or so before whether the others would
gb to trial and he'd be in a position of being a witness in a
trial against people that were his friends, so...

0: So, in the full context, it wasn't just, oh, this is

monstrous; it was this is monstrous but, this was cowardly
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but..
A: That was my intention. I hope it came across that way.
Q: All right. 1In your experience as a defense attorney, do
you generally find extended discussion of your client's
cooperation to be effective mitigation?
A: It depends on the content. That's one of the main
reasons to coopefate is sometimes you have a very specific
deal. A lot of times you don't in more serious cases. 3o,
you certainly expect it and hope it would. That's one of the
reasons to cooperate.
Q: I beg a moment -- if the Mr. Littell had said that he
didn't want to go forward with the plea and that he wanted to
take you —-- take this to trial, would you have been prepared
to do so or could you have been prepared to do so?
A: Oh, yeah. It's -- not on the day he pled, but yes, of
course.

MR. JAMES: I have no further questions for this witness,
Your Honor.

MS. BAILEY: Just a couple of guestions on redirect.

REDIRECT EXAMINATION OF ERIC FOX BY M3S. BAILEY:

Q: You just testified that when you went to see Brandon and
told him about your conference with Judge Hyman, you told him
we don't have a deal, it's still in the Judge's hands.

A: Yes.

Q: You tried to effectively communicate that to him, that
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was your testimony, right?

A: Yeah. I also relayed the, you know, the 30/20/10 story,
but yes I tried to -- I guess, lower expectations on his end.
Q: As a very experienced criminal defense attorney, you have
done over the years very difficult straight-up pleas with no
negotiation or recommendation, right?

A: Rarely, but yes.

Q: And when there is truly no negotiation or representation,
don't you often bring in family, preachers ---

A: I have done it and unfortunately sometimes my clients
really don't have anyone to stand with them. But, yes, that's
a very common thing.

Q: School records?

A: And even —-- and even when you have-a recommendation,
which of course isn't a guarantee, sure.

Q: So, you've done what some of us call the full dog-and-

pony show in mitigation?

A: I have, yes.

Q: With records, and letters, and all kinds of available
mitigation?

A: No question.

Q: Yet in this case, you did not; isn't that right?

A: That's correcﬁ.

Q: So, while you, according to your testimony were telling

Brandon, we don't have a deal, it's still in the Judge's
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hands, your actions, you were acting as 1f you did have a
deal; isn't that right?
A: I wouldn't disagree with that.
Q: And in fact, your prior testimony that you didn't object
to a lot of what was happening in the courtroom was because
MR. JAMES: I'm going to object. This is beyond the
scope of cross examination.
THE COURT: I'm gonna allow it.

BY MS. BAILEY:

Q: Your prior testimony that you didn't object to a lot of
what was happening in the courtroom that was unexpected, that
was because you thought you had a deal, right?

A: Yes. And I think I very arrogantly thought, well, they
won't -— this won't happen to me, and by conjunction with my
client, quite frankly. That I can do this. It doesn't matter
despite what people are saying here in the courtroom before my
very eyes, what I've heard before is gonna override all of
that and it's not gonna matter. And that was a disaster.

Q: Do you wish that you'd handled this case differently?

A: I don't -- I would on the same facts still advise the
same —-- at least initially the same path, and look to
cooperation. But absolutely would have given all the players
involved, meaning the solicitor and the Judge, I would not do

anything without some kind of recommendation. I had probably
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the two lawyers, whose opinion I respect the most, tell me
don't do that that way with that judge. And these are very
experienced -- not just experienced lawyers but experienced
criminal lawyers in this county. And two of them said exactly
the same thing.

Q: Did they say ---

A That way with that judge.

Q: Did they say that to you before the plea or after?

A Before. And I thought, well, that might apply %o
everybody else but it doesn't apply to.me.

Q: And did you make any attempt, when it was ciear that the
plea was taking a left turn into -- in a direction that you
did not expect, did you make any attempt to stand it down to
regroup? -

A: No. I did not. To be perfectly honest, even the way
things were going, as I said, I thought really a lot of it was
-- truly was kind of a show. And until Judge Hyman began to
speak, it was pretty clear at that'point where he was going.

I still really did think this is gonna -- I mean, this is
fine. Everyone has said their peace and they've said it the
way they need to and that's all well and good. So, I didn't
at that point. I felt it was too late. Now, after, there was
all kinds of scrambling from everybody including the
solicitors and the head solicitor, Mr. Richardson, and Judge

Hyman, and of course, the codefendants' lawyers and for
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several -- anyway, it -- there was lots of chickens running
around with their heads cut off after the fact.
Q: I have no further questions.

MR. JAMES: Nothing further from the state.

THE COURT: You can step down, sir.

MR. FOX: Thank you.

MS. BAILEY: Your Honor, this was in my written
pleadings, but I would ask that the petition be amended to
incorporate all the allegations that were made today.

THE COURT: Any objection?

MR. JAMES: That's a skosh vague. If there can be a
specific articulation of which allegations were testified to
other than those set forth in the amerided application for
post-conviction relief.

MS. BAILEY: I believe that they've all been covered.
Some of them overlap. How about this, let me make my closing
argument. I do have‘a brief cldsing argument for Your Honor,
and then I think that will be clearer. Does that make sense?

MR. JAMES: I would defer to Your Honor.

THE COQURT: Sure.

MS. BAILEY: Thank you, Your Honor.

CLOSING ARGUMENT BY BAILEY:

MS. BAILEY: Your Honor, as you consider what you just
heard, I would ask you to look at Nance v. Ozmint, which is

367 S.C. 547. That is a South Carolina case that incorporates
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and references a United States Supreme Court case, which 1is
United States v. Cronic. Those two cases address what they
terms the breakdown of the adversarial process. That when it
happens that a criminal case goes from start to finish and
there has never been any adversary from the defendant's side
towards the state that prejﬁdice can be presumed.

In the South Carolina case, the Nance case, there is even
a reference to the attorney in that case called his client a
very sick man who did a very sick thing. And that's one of
the reasons that was referenced, that the attorney throughout
the course of the representation, all the way up through trial
never provided any meaningful adversarial relationship with
the state. And that when you have that situation that there's
no need to show prejudice, that prejudice is actually
presumed.

I would argue, Your Honor, that this case is analogous to
that. Mr. Fox in fact handed the state the evidence that they
used ultimately to get a life sentence on Brandon Littell.
Many of the facts that wefe recited at his own plea hearing
came out of his own mouth. He only gave that statement
because his lawyer told him to go give the statement. When
Brandon was arrested, he actually had the good sense to say, I
want a lawyer. I don't want to talk to the police until I
have a lawyer. He invoked his rights. Then he talks to the

lawyer, that lawyer did not fully review the discovery either
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for his own purposes or with Brandon. And the lawyer advises
Brandon to go self-incriminate. That self-incriminating
statement, which was only given on the advice of a lawyer with
no -- zero consideration, nothing in writing, no consideration
that anybody can remember that's enforceable. Those self-
incriminating statements cannot then be used to say under the
PCR standard that, well, there's no prejudice because he
would've been convicted anyway. Theré is prejudice because
all of that came from his own statement.whiéh he only gave
because his lawyer told him to.

Brandon was 19 years old. As Mr. Fox testified, Brandon
was gonna do what Mr. Fox told him.to do. Mr. Fox told him he
needed to cooperate, he needed to plea, he needed to get on>
board. And so that's what Brandon did and he got a life
sentence. He got zero consideration for self-incrimination.
And not just self-incrimination but he helped with a juvenile
waiver hearing, helped to get that juvenile up to adult court.
and he helped the family with some of the important details of
their daughter's death, helped suss out who did what, which
both of which were important to the state. The state got what
they wanted out of Brandon and then they used it against him.
And throﬁgh the entire process, Eric Fox never objected. He
didn't object when the plea was going south. He didn't object
when the facts were not as he understbod them. He didn't

ocbject when it was clear what was gonna happen was not what he
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expected to happen. He didn't even fully prepare a mitigation
as we are used to seeing in any murder case.

Your Honor, I wouid encourage you to read the mitigation
portion of the transcript before you make a decision.
Literaliy the mitigation was, Brandon is 18, hé draws some
pictures, and he's up here admitting guilt. That was it. He
had nothing else nice to say about this young man at a murder
plea, which was wide open and he could've received life.

Your Honor, I was able to elicit some testimony from Mr.
Fox that I think is important for your consideration, which is
that he's saying what we all say as criminal defense lawyers
which is, well I did advisé my client that he could get
anything, that he could get anywhere from 30 to life. Mr. Fox
acknowledged that his own actions Qere consistent. with an
understanding that there as an agreement on the low end of
that for 30. He didn't prepare a full mitigation. He didn't
object when objectionable things were happening in the
courtroom'because he assumed it was ail for theatre, because
in his mind, they already had a deal. 1In his mind, his client
was locked in for 30.

Your Honor, I would submit that that had been
communicated to Brandon as well, because it was communicated
here in the courtroom and it was communicated through his
actions.

Also, I would say that Mr. Fox was ineffective for
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failing to object to —-- or failing to file a motion to enforce
a plea agreement. I would point Your Honor to Custodio v.
State, which is a South Cafolina Supreme Court case. It's 373
S.C. 4. That particular case says that the defendant must
detrimentally rely on the plea agreement in order for it to be
enforceable. In this case, Mr.»Littell certainly did rely on
it because he self-incriminated and that self-incriminating
statement ﬁas later used against him, and he didn't even get
the benefit of any kind of bargain. So, it was ineffective
for Mr. Fox to not file some kind of motion or make some kind
of objection either before or during that plea hearing that
that agreement was enforceable.

I would also point Your Honor to Jackson v. State, that's
342 S.C. 95, again South Carolina Supreme Court. That case
specifically addresses guilty pleas and the standard for PCR
and guilty pleas that it is possible to have a PCR in a guilty
plea but that the key prejudice element, should Your Honor not
chose -- should Your Honor not see this case in light of the
presumed prejudice that I talked about a few minutes go. You
are examining the second element for prejudice, the Jackson
case that -- would be the one and it says that the, key to
prejudice in a guilty plea case is that the defendant would
not have pled guilty but fpr the counsel's errors. And that
testimony came from Mr. Littell when he was on the stand. He

said that he pled guilty because Eric Fox told him to self-
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incriminate. FEric Fox told him to plead guilty without a
recommendation. He says that if Eric Fox had told him to go
to trial, he would've gone to trial.

So, under that Jackson analysis, that prong of prejudice
is met because Brandon wouldn't have pled guilty if he wasn't
led to do so and if those errors weren't made. And Eric Fox,
trial counsel, even admitted the same thing. He said Brandon
was gonna do whatever way I led him. And, Your Honor, Johnson
v. Catoe, 336 S.C. 354 also stands for that same proposition.

So, in conclusion, Your Honor, the worst possible thing
that can happen to someone in a non—capital.ﬁurder case, 1is
that they receive life without parole, that they receive
natural life. 1In this case, Brandon Littell listened to his
lawyer every step of the way, every single step of the way.
He did exactly as Eric Fox instructed him to do. And on a
plea, .on a guilty plea, he still received life without parole.
I think that the ineffective assistance of counsel and the
prejudice speak for themselves in that situation.

Thank you.

THE COURT: Thank you.

Mr. James?

CLOSING ARGUMENT BY JAMES:

MR. JAMES: Your Honor, Mr. Fox was assigned to Mr.
Littell and from the get-go, the clock was ticking. He gets a

story out of his client to indicate that he and some of his
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friends are riding along with two victims. And as they're
going along, they shoot them. And as thé female victim goes
to try and get away, tfy and run away, his friends chase her
down, beat her to death With a cinder block, stomp her to
death, and she parishes. Somehow by the miraculous --— miracle
of providence, the male victim gets away and survives.

Now, Mr. Fox understands right away that there are
multiple codefendants, two of them at the very least, who can
identify Mr. Littell, and that plays into his calculus as to
what it is that Mr. Littell should do. Because as he
indicated from that stand, it's a game of musical chairs if
you're gonna try and cooperate and get anything resembling
mercy from the Court when you inevitably plead guilty, let
alone to go trial.

Mr. Fox is subject to the same general imperfections of
the criminal justice system as any other attorney. We don't
ésk our defense attorneys to be held to a standard that
presumes that they.know everything, that presumes that they
can know everything, that presumes that they can wait until
they know everything before the counsel their clients. We ask
-— we hold them to a standard or reasonableness undér
prevailing professional norms. And a reasonableness under the
facts that are before them and aé the evidence and as the
testimony shows, Mr. Fox was more than reasonable in his

counseling of Mr. Littell. -
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Your Honor, there's been some extended discussion as to

what Mr. Fox could've done, should've done in the course of

1his mitigation for his client, Mr. Littell. I would

respectfully submit to you that we're left with mere
speculation as to what sort of additional mitigatioh should've
been submitted other than perhaps Mr. Littell's age, what kind
of family upbringing he may've had. I didn't actually hear
what kind of family upbringing he may've had. There were no
family members presented as witnesses, there were no pastors
presented as witnesses, not teachers, no friends. And under
the standard of post-conviction relief, without those kind of
witnesses here, we're left with mere speculation and you
cannot find prejudice.

Your Honor, I respectfully submit that Cronic just does
not apply. There is clear evidence that there was
representation of Mr. Littell, that there was thoughtful
representation of Mr. Littell in the contexf of all the
general difficulties that every defense attorney must deal
with when they're trying to represent an individual who.is
alleged to have committed extraordinarily grave, horrid
crimes.

Your Honor, ultimately, the decision to pléad was on Mr.
Littell. He knew that he had the right to trial. He knew
that he could stop what he was doing and go get one. He

affirmed the facts that were presented by the state,‘he
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affirmed that he had reviewed his discovery on the record, he
affirmed that he in fact committed murder. He was told
blatantly he'd get 30 to life. And he can say well, I didn't
understand this way, I didn't understand that way. And it's
very understandable that he would testify to that effect now
that he's gotten the absolute worst that he could’'ve possibly
gotten. There is no question about that. Short of possibly
that this case could've been brought up as a capital case,
he's gotten the worst sentence available. But that doesn't
change the fact that Mr. Fox was reasonable in every judgment
he made. He's articulated why he made every judgment he made.
He has expressed the understandable regrets of a defense
attornéy who didn't get the outcome that he wanted for his
client. He has admitted to the arrogance of experience, which
is understandable to believe that -- well, we had the
discussion in chambers, it Went this way, I got a good read of
it, I think things are gonna go well. It's understandable to
see that he would've thought that things would've gone well
despite the efforts of the state and perhaps more importantly
the victims in the course of the plea proceeding.

One thing that I would note, because I don't think
there's really all that much more to say, is that towards the
end of the plea proceeding‘in the transcript that you see,
it's very evident that Judge Hyman is upset, even on the cold

transcript.' And that he asks Mr. Littell what happened, why
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did this happen? Why did this have to happen? Why did he try
to kill them both? And he goes on Page 28, Line 10, he asks:
Answer this question very carefully. Why? Mr. Littell gives
no response. He asks again, there was a reason why. And Mr.
Littell responds Kelsie just happened to be there. For
everything else that happened, for everything else that was
said, for everything else that was offered by the state, for
everything else that offeredAby the victims, Your Honor, I
respectfully submit to you that it was that answer and that
answer alone that sealed Mr. Littell's fate if he was going to
get a life sentence. The clean free admission that somebody
died just out of the outrageous consequence that they were

there. Ms. Livesay was accurate when she set forth the facts

at the plea proceeding. This was just a murder.

Thank you.
I ask that you deny the application for post-conviction
relief.

BY THE COURT:

THE COURT: Thank you. 1I'll take it under advisement.
MS. BAILEY: Thank you, Your Honor.

ADJOURNED.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
: ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Brandon James Littell, ) Case No.:‘201 6-CP-26-05251
S.C.D.C. No. 363181, ) -
_ )
Applicant, ) : :
’ ) ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
Respondent. )
. )

This matter comes before the Court by way of an application for post-conviction relief filed
by Brandon James Littell (“Applicant”) on August 8, 2016, amended by and through counsel on
November 20, 2018. Respondent made its return on or about July 27, 2017. The Court convened
an evidentiary hearing into the matter on Tuesday, November 27, 2018, at the Horry County
Government & Justice Center in Conway, Sou& Carolina. Applicant was present at the hearing
and represented by Erin E. Bailey, Esq. Johnny Ellis James Jr., of the South Carolina Attoméy
General’s Office, represented Respondent.

Applicant testified on his own behalf at the evidentiary hwrmg Applicant’s plea counsel,
J. Eric Fox, Esq. (“Counsel”) also testified. The Court had before it Applicant’s records from the
South Carolina Dei:artment of Corrections, a copy of the original plea transcript, the records of the
Horry County Clerk of Court regarding the subject convictions, Applicant’s direct appeal records,
the exhibits introduced at the evidentiary hearing, and the pleadings. The Court finds as follows:

I. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Horry County Clerk of Court. Applicant was indicted at the January 2015
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térm of the Horry County Grand Jury for murder (2015-GS-26-00428), attempted murder'(2015—
GS-26-00429), and armed robbery (2015-GS-26-00430). . Applicant was further indicted at the
July 2013 te_rm for burglary, second degree (2013-GS-26-02843), and larceny, value between
$2,000 and $10,000 (2013-GS-26-02844). J. Eric Fox, Esquire represented Applicant, and Nancy
Livesay, of the Fifieenth Circuit Solicitor’s Office, prosecuted the case. On February 26, 2015, |
Applicant pled guilty to murder; all other charges were dismissed nolle prosequi. The Honorable
"Larry B. Hyman, Jr. sentenced Applicant to imprisonment for a term of life.

Applicant filed a timely notice of appeal. By order filed January 26, 2016, the South
Carolina Court of Appeals dismissed the appeal for failure to show an issue that could be reviewed.
The Remittitur was issued on February 11, 2016.

| Present Application

In his post-conviction relief application, Applicant alleges he is being held unlawfully for

the following reasons:

1. “Ineffective Assistance of Counsel” and Involuntary Guilty Plea
a. “This plea was not taken knowledgable [sic], was not fully aware,”
'b. “My lawyer didn’t explain [what] I was truly facing, this plea was made
unintelligently, and he did not represent me to the best of his ability.”

Applicant requests relief as follows:

e “Case Reversal or Renegotiation of Sentence” .

By and through PCR counsel, Applicant amended his application by filing on November 20, 2018, -

to allege the _following additional grounds for relief:

1. “Ineffective Assistance of Counsel as to Eric Fox:” o
a. “Failed to fully review the evidence with the Defendant before
recommending that the Defendant give a self-incriminating statement.”
b. “Failed [to] acquire all of the evidence and documentation in the case,
specifically the statement of Brandon Littell given to Law Enforcement the
- day he was arrested.” ’ '
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c. “Failed to effectively communicate and advise the effect of the Proffer

agreement.”
d. “Failed to object when the Solicitor did not adhere to the prior plea -

agreement.”
e. “Failed to object when the Solicitor violated the Proffer agreement by not
communicating the extent of the Defendant’s cooperation to the Judge.”
f.  “Failed to effectively and fully communicate.” |
Applicant further preemptively requested to be permitted to amend the application to conform to
the evidence presented at the PCR hearing.
I1. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presefxted- at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the records submitted to it by the parties and the
legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court makes
the following findings based upon all of the probative evidence presented.
A. Ineffective Assistance of Counsel - Strickland
In a post-conviction relief action, an applicant has the burden of proving the allegations in
his of her application. Rﬁle 71.1¢e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E2d 813 (1985).

When an applicant alleges ineffective assistance of counsel as a ground for relief, he or she must

prove “counsel’s conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Butler, 286 S.C. at 442, 334 SE2d

441 (quoting Strickland v. Washington, 466 U.S. 668, 686 (1984)). " The proper measure of
performance is whether an attorney provided representation within the range of competencé
required in criminal cases. Id.

“[C]ounSel is strongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judgment.” Butler, 286 S.C. at 442,

334 S.E.2d at 814 (quoting Strickland, 466 U.S. at 690). The applicant must overcome this
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presumption to receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).
“Judicial scrutiny of counsel’s m&ommce must be highly deferential, as it is all too tempting for
a defendantA to second-guess counsel’s assistance after conviction or an ad\.;erse sentence, and it is
all too easy for a court, examining counsel’s defense after it has proved msu@essﬂ, to conclude

that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S. at 689;

Edwards v. State, 392 S.C. 449, 456-57, 710 S.E.2d 60, 64 (2011). “[W]hen counsel articulates a
valid reason for employing a certain strategy, such conduct will not be deemed ineffective
assistance of counsel.” Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing
Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000)).

- Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel’s performance was deficient. Under this prong,
attorney performance is measured.by its “reasonableness under professional norms.” Cherry, 300
S.C. at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 688). Second, counsel’s deficient

performance must have prejudiced the applicant such that “there is a reasonable probability that,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.” -

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 694). With respect
to guilty plea counsel, Applicant must show that there is a reasonable probability that, but for
counsel's alleged efrors, he would not have pleaded guilty and would have insisted on going to
trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before

examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
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casier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. & at 696-97.
1. Failure to Acquire, Review Evidence with @plkmt
Applicant alleges Counsel was ineffective in failing to review all of the evidence with him
before recommending he proffer a self-incriniinating statement to the prosecution. The brevity of
time spent by an attorney in consultation with his client, without more, does not establish that

counsel was ineffective. Harris v. State, 377 S.C. 66, 75, 659 S.E.2d 140, 145 (2008) (citing Easter

,v'. Estelle, 609 F.2d 756, 759 (5th Cir. 1980)). In order to' prevail upon a claim that counsel did

not adequately prepare or investigate a case, an applicant must present evidence of what counsel

could have discovered or what other defenses applicant could have requested counsel develop and

present had counsel been more prepared. Id., 377 S.C. at 75-76, 659 S.E.2d at 145-46 (citing

Jackson v. State, 329 S.C. 345, 353-54, 495 S.E.2d 768, 772 (1998)). Furthermore, an applicant
must also present eﬁdence to show how the discoverable matters or defenses would have resulted
in a different outcome. Id. (citing Davis v. State, 326 S.C. 283, 288, 486 S.E;Zd 747, 749 (1997);
Skeen v. State, 325 S.C 210, 214, 481 S.E.2d 129, 132 (1997)). Mere speculation as to how the

alleged lack of prepération prejudiced an applicant is not sufficient to support a grant of relief. Id.,

377 S.C. at 75, 659 S.E.2d at 145 (citing Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 540
(1995)). | |

At the evidentiary hearing, Applicant testified he met Counsel “a couple of times™ after he
w;s arrested on June 20, 2013. Applicant recalled receiving discovery a féw months later.
Applicant testified that although he wanted a trial, Counsel believed the case had to be resolved
by a plea bargain.  Applicant claimed Counsel did not review the discovery with him, but only

made a copy of the inaterials available to him. Applicant asserted that he wanted to hear recordings

Page 5 of 18



in evidence, but that he never got them. Nonetheless, Counsel recommended cooperating with the
prosecution and that Applicant explain exactly what happened. Applicant recalled he gave a
statement to law enforcement when he was first arrested, and that he had told police he had been
smoking marijuana on the beach on the night in question. Applicant denied ever secing a written
plea offer and expressed that he did not know what a proffer was at the time of the evidentiary
hearing. Applicant testified Counsel did not discuss potential defenses with him. Applicant
testified he did not believe the State had a case against him. Applicant testified there was no
discussion of self-defense and no discussion of photographic lineups, but only discussions about
pleading. Based upon Counsel’s advice, Applicaqt gave a broffered statement to the prosecution.
‘Applicant noted he asked for a bond hearing and wanted to be present for a preliminary hearing in
order to learn the identities of his_ co-defendants. On cross-examination, Applicant criticized the
thoroughness of Counsel’s review of the case with him, and asserted all Counsel did was look at
the discovery with him.

Counsel testified the public defender’s office opened a file for Applicant and filed motions
for discovery the same day as his arrest—June 20, 2013; Counse] and Applicant met for the first
time on June 25, 2013. Counsel recalled it took about four months for discovery to be provided,
at which time he mailed a copy to the jail, and that no discovery was available for Counsel and
Applicant’s first ct;uple of meetings. In particular, Counsel recalled a period of receiving and
reviewing discovery from October 11, 2013, to November 23, 2013.

Counsel testified the case was set on “a plea track” based upon what Applicant told him in
their meetings and what he understood the State already knew. Counsel recalled telling Applicant
that he needed to be the first in. line to cooperate. Counsel admitted he did not yet have the

statements of Applicant’s codefendants at the time of the recommendation, but had the “skinny”
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report of the investigation. Counsel testified he met with Applicant prior to the. proffer and‘that
while they did not review all of the materials provided in discovery “page-by-page,” they did
review specific items of concern. In particular, Counsel noted there was strong evidence to identify
Applicant as one of the perpetrators. One of the victims of the shooting survived, and there were
two co-defendants, all of whom were known to Applicant. Counsel conceded that he had no notes
to indicafe sending copies of recordings to Applicant, and eXplained he received recordings of 911
calls and of the codefendants’ statements. Counsel testified he reviewed with Applicant the

elements of the offenses charged. Counsel opined he could find nothing to support a self-defense

‘strategy, but rather explained Applicant told him a codefendant forced him to shoot the victims;

thus there was some discussion of duress. Counsel was unsure if he specifically analyzed the law
of duress with Applicant.

Counsel admitted he made his recommendation of cooperation .to Applicant before
receiving all of the discovery, but noted that nothing later received in discovery changed his
opinion. Counsel explained he had been very concerned about the likelihood that the codefendants
would identify his client and cut their own deals with the prosecution, especially as one had
retained é.n.attorney1 whose typical practice is to quickly cut very favorable plea deals in exchange
for her clients’ cooperation. Counsel testified there was no written offef, and explained that the -
prosecutors don’t give a firm offer prior to receiving any statements because they do not know the
‘_ralue of what the proffered statement would be. Instead, Counsel recalled the solicitor gave a
vague assurance that the State would help his client. Counsel denied any discussion of the

possibility of a 25 year sentence. Applicant thereafter proffered. On cross-examination, Counsel

! Barbara Pratt, Esq,

Page 7 of 18



described the case as a game of musical chairs, such that whichever defendant was left standing
when the music stopped would lose. |

The Court finds no deficiency on the part of Counsel, nor any prejudice to Applicant from
the deficiency alleged. The Court finds that although Counsel did initially recommend to
Applicant that he cooperate with the State prior to receiving complete disco_ve?y, he did so for
valid reasons—_-namely that any delay in fully cooperating would risk losing favorable treatment
to codefendants who could themselves inculpate Applicant, and that there was a surviving victim
who could identify Applicant. Having articulated a reasonable basis for his advice to Applicant,
this Court cannot find ineffectiveness on the part of Counsel. See Smith, 386 S.C. at 56;7, 689
S.E.2d at 632. Further, the Court finds Counsel did review evidence in his possession with
Applicant as it_céme in. Counsel credibly testified that nothing later received in discovery would
have changed his advice to proffer and cooperate with the prosecutic;n, and Apblicant testified he
~ proffered in reliance and trust upon Counsel’s advice.

The Court does not find credible Applicant’s testimony that Counsel did not review
evidence and discovery with him at some point prior to his pleading guilty. Applicant has not
presented any evidence which, had it been discussed prior to.the proffer, would have changed
either Counsel’s advice or Applicant’s decision to rely upon- Céunsel’s advice and cooperate.
Apélicant’s assertion that he did not know the identity of his co-defendants at tlie earliest stage of
proceedings against him is not credible where he ulﬁmately inculpated them, résulting in their own
| guilty pleas and sentences. Applicant has offered little more than mere speculation, and thus failed
to meet hls burden of showing anything to result in a different outcome. For all of these reasons,

the Court finds no deficiency in Counsel’s advice to cooperate with the prosecution, nor any
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. prejudice to Applicant resulting therefrom. Accordingly, Applicant’s request for relief by way of

allegations restated as 1.a and b, above, is DENIED.
2. Failure to Advise of Effect of Proffer Agreement, Enforce Agreement
Applicant alleges Counsel wés ineffective in failing to adequately advise him of what the
effect of what proffering a statement would be, and for thereafter failing to enforce what he
believed to be a plea agreement. “Absent an actual plea of guilty, a defendant may enforcé an oral

plea agreement only upon a showing of detrimental reliance on a prosecutorial promise in plea

. bargaining.”  Custodio v. State, 373 S.C. 4, 10, 644 S.E.2d 36, 39 (2007) (citing Reed v. Becka,

333 S.C. 676, 511 S.E.2d 396 (Ct. App. 1999); State v. Peake, 345 S.C. 72, 545 S.E.2d 840 (Ct.

App. 2001)). Where a defendant can enforce a plea agreeﬁlent under the detrimental reliance
exception,l and where his counsel fails to do so, that counsel’s conduct constitutes deficient
performance. Id., 373 S.C. at 12-13, 644 S.E.2d at 40. The appropriate remedy where there is a
showing of detrimental reliance on a plea agreement which subsequently goes unenforced is
specific performance of the breached agreement. Id., 373 S.C. 13, 644 S.E.2d at 40.

At the very outset of the plea proceeding, the State introduced the case to the plea court
and stated the plea was “without any sort of recommendation or negotiation.” (Tr. 3). The State

did dismiss “several other charges” in light of the guilty plea, as explained in the procedural history

- set forth in Section I, above. Judge Hyman informed Applicant that the Court could impose a

sentence of no less than thirty years and up to life imprisonment, which Applicént acknowledged.
(Tr. 3, 11. 22-25). Judge Hyman offered Applicant the opportunity to ask him questions, which
Applicant declined. (Tr. 7-8). The State articulated a detailed statement of facts providing that
Applicant, alongside codefendants Michael Bellamy and Diaquan Johnson, planned the murder of

Jason Quinn, and that Applicant shot him and Kelsie Ann Monin, Quinn’s girlfriend who only
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happened to be present in the car; Quinn escaped with his life, Monin did not. (Tr. 8-11). The
solicitor cited throughout its factual recitation that the facts were as provided i)y Appli_canf, and
' acknowledged his cooperation at the conclusion:
Mr. Littell did give a statement and cooperated. That statement was used in the
waiver hearing against Diaquan Johnson. But just for the Court’s knowing, I had
talked to Mr. Fox before he ever gave the statement. We all knew he was pleading -
to murder. This was merely to give him a chance to cooperate as to the final

‘sentencing hearing. But this has always been a murder plea. His cooperatlon was
just to assist us and to assist his own rmtlgatlon

(Tr. 11, 1. 12-1 9). Applicant thereafter affirmed he murdered Monin, and his doing S0 Was why
he was pleading guilty. (Tr. 11-12). Applicant denied being promised anything to plgead guilty,
and affirmed he was pleading freely and -voluntaril}". (Tr. 12, 11. 3-8). Presented a final opportunity
to ﬁlrthér considér the matter, consulf with Counséi, .or ask the court any questions, Applicant
declfned, and affirmed he believed pleaaing guilty was the best resolﬁtion of his case. (Tr. li, 1L
- 9-19). 'I.'he:'family of the victims époke at some length and revealed further facts in their
understanding of the case, including' that the j)erpetrators “chased [Monin] down when she was
able to.run from the car and repeatedly kicked her on the ground while she died.” (Tr 13-22)
(quotation at Tr. 16, Il. 4-6). Laura Lawrence, a sister of Monin, asked Judge Hyman to keep
“these peopie away from society for as long as possible.” (Tr. 18-19). Amy Cappuzello, aiso a
sister, asked Judge H&man to “punfsh them all to the fullest extent of the law.” (Tr. 21, 11. 22-23).
Based on remarks by Monin’s father, the solicitor thereafter added that Applicant and codefendants
had been trying to start a gaﬁg. (Tr. 21-22).
Counsel, in mitigation, noted Applicant’s youth and asserted Applicant wés standing before
the court to take responsibility fof his actions. (Tr. 23, 1. 1-8). Counsel revealed Applicant had
~openly and completely divulged his involvement to Counsel during their first meeting, and “very

soon after contacted Ms. Livesay and indicated that he wished to cooperate[.]” (Tr. 23, 1. 9-23).
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'Counsel noted that at the time Applicant gave statements to the prosecution, they did not yét know

the codefendants’ postures towards their own charges. (Tr. 23 -24). Upon prompting by the plea
court, Counsel acknowledged the case could ha.ve been elevated to a capital case. (Tr.24,11.2-7).
Counsel ;cknOWIedged Appli_cé.nt ‘_“committed a monstrous act” but was asking for mercy. (Tr.
25,11. 10-21). Counsel offered drawings made By Applicant while incarcerated as some evidence

of something “more to this young man [than] what he did on June 20™ a year and [a] half ago.”

(Tr. 25-26). Counsel contrasted the cowardice of the killing to the bravery of pleading guilty

without negotiation or recommendatiolﬂ, and Applicant’s effort “t_o do everything in the right way
both in assisting the State in sorting'everything out and telling them everything that he knew and
today in pieading guilty without recommendatiqn.” (Tr. 26, 11. 13-24). Applicant expressed his
remorse, that he was misguided by his codefendants, and that though he wished for forgiveness he
understood he did‘not deserve it. (Tr. 27, 1l. 2-17). Counsel followed up aﬁd'noted that while
numerous members of the victim’s family spoke on her beﬁé.lf, no family appeared for Applicant, ‘
and implied an upbringing of some difficulty. (T;. 27-28).

Judge Hyman engaged in a brief colloquy upon the conclusion of Counsel’s mitigation:

THE COURT: Mr. Littell, did you intend on that night to kill both of these victims?

MR. LITTELL: We were assuming that Jason was gonna be the only one in the
car and Kelsie was driving that day. '

THE COURT: Well, she was there when you committed the act, did you intend to
kill them both?

MR. LITTELL: Yes, sir. _

THE COURT: Answer this question very carefully. Why?
MR. LITTELL: (No response.)

THE COURT: There was a reason. Why?

MR. LITTELL: Kelsie just happened to be there.
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THE COURT: She happened to be there? Why was anybody gonna be killed?
MR. LITTELL: Michael Bellamy didn’t like Jason. = -
THE COURT: Didn’t like him. You knbw, Mr. Littell, it’s by the grace of the
State of South Carolina that you’re not facing execution at this time. Do you
understand that? '
MR. LITTELL: Yes, sir.

(Tr. 28, 1. 3-20). Judge Hyman thereafter sentenced Applicant to life. (Tr. 28-29).

At the evidentiary hearing, Applicant testified he believed he was pleading in exchange for

a sentence of thirty years. Applicant also testified he was told of an offer in or about October 2013

that he could plead guilty and serve no more than twenty-ﬁve years in prison. However, when he
was prepared about a week beforg pleading guilty, Applicant testified he was told the State would
offer, ask for, or expect a thirty year sentence. Applicant explained that when he heard “thirty to

life” duri_ng the plea proceeding, he believed that was the description of the potential sentence
| murder carried, not what actually constituted the potential range<applicable to him. Applicant
asserted Counsel made no motion to enforce the plea agreement, and criticized Counsel for not
doing anythiﬁg m mitigation t;ut offering that he-cooperated. Applicant testified he never saw a
written plea.offer, and was nof familiar with the concept of a proffer. Applicant testified he

disagreed with some of the factual assertions made by the prosecution during the recitation of facts,

and on cross-examination explained he disagreed with the description ‘of the killing as drug-

motivated or premeditated. Applicant again asserted he thought he was pleading in exchange for
a thirty year sentence.

Counsel articulated the underlying facts succinctly: Applicant and Bellamy were small-
time partners in the drug business who thought Quinn was a snitch, so they prepared, Bellamy
| slipped a gun to Applicant, and Applicant shot both victims point blank in the backs of their heads.

Counsel described a good attorney-client relationship, that Applicant trusted him, followed his
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advice, and did not withhold any information from him. Counsel explained there was no written

offer, but that the prosecution only gave the vague assurance that they would help Applicant in

" exchange for his cooperation. In particular, the State was interested to know who chased Monin

from the vehicle after she was shot. Counsel did not recall any discussion of a plea in exchange
for a sentence of twenty-five years.

Counsel recalled meeting with Judge Hyman, solicitor Livesay, and counsels for the co-

. defendants in January 2015. The purpose of the meeting was to explain the nature of the case to

Judge Hyman before the pleas were actually entered. Judge Hyman specifically asked Counsel to
articulate the facts of the case, and Counsel complied. Counsel explained the extent of Applicant’s
cooperation, but also admitted bad facts. The solicitor added nothing to Counsel’s recitation. No
firm aéreemerit resulted from the meeting in chambers, but Counsel testified there was an
understanding that a thirty year sentence was acceptable to the parties, and recalled Judge Hyman
jokingly pointing at each of the lawyers in succession, stating “thirty, twenty, ten,” as though to
indicate Applicant would receive a thirty year sentence and his codefendants would receive twenty
and ten, Counsel clarified he never interpreted Judge Hyman’s remark to constitute any guarantee

of a particular sentence. Counsel again met with Applicant in February 2015, and communicated

. the results of the meeting in chambers. Counsel recalled telling Applicaﬁt that he perceived no red

flags from Judge Hyman, _and nothing alarming. Counsel could not remember if he told Applicant
about Judge Hyman’s “thirty-twenty-ten” jest, but did recall warning him that the Judge could
sentence anywhere from thirty to life. |

Counsel expressed his. opinion of the State’s presentation at the- plea proceeding as
“vicious” in tone. Counsel did not believe the Statg helped in any way, but rather did the “exact

opposite of that.” Counsel argued that Applicant’s cooperation was very helpful to the State’s
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investigation and prosecution of all three defendants, but that the prosecution did not do much to
- communicate the value of Applicant’s assistance. Nonetheless, Counsel believed the prosecution’s
tone was “victim theater” and that, given the prior conference in chambers, Applicant would still
get a favorable sentence. Counsel did not file any motion td enforce because he did not believe
there was an enforceable agreement where any understanding was little more than a generalized
“you help us, we’ll help you.”

On cross-examination, Counsel testified he met with Applicant eight or nine times in the
course of his representation. Counsel testified he did not recall ever discussing the possibility of
pleading to voluntary manslaughter with Applicant. Counsel asserted he never firmly told
~ Applicant he would get or could éxpect a sentence of thirty years;. On redirect, Counsel recalled
explaining to Applicant after the chambers conference that they did not have a deal, and that the

* outcome was still in Judge Hyman’s hands. Nonetheless, asked on the stand if he believed he had

a deal, Counsel replied “yes” and criticized his own arrogance. Counsel testified that given the -

same facts, he would still advise a course of cooperation, but would seek some kind of
recommendation, and would not “do that, that way, with that judge.” Counsel recalled scrambling
alongside the State afterward to speak with Judge Hyman regarding his sentence, but perceived no
likelihood he would reconsider it.

The Court finds no deficiency on the part of Counsel, nor any prejudice to Applicant
therefrom. The Court finds Counsel’s testimony credible, and finds that Counsel explained to
Applicant the nature of proceedings and negotiations, explained that there was no ﬁrm plea

agreement, and explained that sentencing was wholly in Judge Hyman’s discretion. The Court is

. strained to identify any agreement which could be enforceable, and ultimately must conclude there

was none. To the extent the generalized understanding (or misunderstanding) between the State
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and Counsel could be interpreted to represent an enforceable agreement, the State abided by it and
“helped” Applicant by not making an adverse ;entencing request, by dismissing all other pending
charges against Applicant excepting the murder chérge, and by acknowledging Applicant’s
cooperation with the investigation, Timited though that acknowledgemenf may have been.

The Court does not find credible Applicant’s testimony that there was any discussion of a

twenty-five year plea offer, or that e was ever instructed or expected a sentence of thirty years.

The Court finds Applicant was afforded multiple opportunities throughout the plea proceeding to

ask questions or raise concerns-about his sentencing exposure if, in fact, he believed he was to be
sentenced to a specific term of incarceration. The Court finds Counsel adequately and thoroughly
explained to Applicant 'the evidence that was available to him, the nature of neéptiations with the
State, Counéel’s perceptions from the chambers conferen'ce, Applicant’s sentencing exposure, and
the elements of the offenses charged. Applicant 'has failed to show any deficiency on the part of
Counsel by way of this allegation, or any prejudice therefrom. Accordingly, Applicant’s réquest
for relief by way of amended allegations restated above as 1.c, d, e, and f, is DENIED.
B. Ineffective Assistance of Counsel - Cronic

Applicant, in closing at the evidentiary hearing, argued that he should be entitled to relief

| by virtue of the breakdown of the adversarial process, such that prejud_ice should be presumed.

“[T]he right to the effective assistance of counsel is recognized not for its own sake, but because
of the effect it has on the ability of tl‘le accused to receive a fair trial.” United States v. Cronic, 466
U.S. 648, 658 (1984). Generally speaking, attorneys are presumed competent to provide “the
guiding hand that the defendant needs,” such that “the burden rests on the accused to demonstrate”
a violation of the Sixth Amendment. Id. However, there are “circumstances that are so likely to -

prejudice the accused that the cost of litigating their effect in a particular case is unjustified.” Id.
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Prejudice may be presumed per se in ﬂuee circumstances: (1) when a defendant is completely
denied counsel at a critical stage of his trial; (2) when there has been a constructive denial of
counsel from an attorney’s éomplete failure to subject the prosecution’s case to meaningful
adversarial festing; and (3) when circumstances of trial are such that the likelihood that any lawyer,
even a fully competent one, could provide effective assistance is so small fhat the presumption of
prejudice is appropriate without inquiry into the actual conduct of the trial. Nance v. Ozmint, 367

S.C. 547, 551-52, 626 S.E.2d 878, 880 (2006); Cronic, 466 U.S. at 659-60. “A finding of per se

prejudice unaer any of these three prongs is ‘an extremely high showing for a criminal defendant
to make.”” Nance, 367 S.C. at 552, 626 S.E.2d at 830 (quoting Brown v. French, 147 F.3d 307,
313 (4th Cir. 1998)). Presumption of prejudiée as a standard is only used for those cases where
counsel fails to “function in any meaningful sense as the Government’s adversary.” Id., 367 S.C.

at 552, 626 S.E.2d at 881 (quoting Florida v. Nixon, 543 U.S. 175, 190 (2004)).

The relevant facts are already set forth in Section IL.A., above. The Court finds that none -

of the three circumstances providing for the presumption of prejudice are applicable to Applicant’s
case. Applicant was certainly not completely denied counsel at a critical stage of trial; to the
contrary, Applicant’s representation was assumed by the public defender’s office with
considerable haste and continued until the resolution of his charges. Second, the circumstances of
the case were not such that no attorhey, however competent, could have provided competent
assist'ax.lce—Counsel and Applicant had adequate time to meet, to discuss evidence, and to discuss
how to best resolve the charges agaiﬁst Applicant. Third, Counsel did not fail to conduct
“meaningful adversarial testing” in advising Applicant to cooperate and plead guilty—Counsel
| gave his advice based on the facts available to him from Applicant and the early stages of the

investigation, confirmed the validity of his advice upon review of additional evidence as it became
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IIL. CONCLUSION
Based on all the foregoing, this Court finds and concludes that_ Applicant has not
established any constitutional violations or deprivations ﬁat would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied a_nd dismissed

with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to Z secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), an Appiicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
- appellate review, PCR counsel must serve and file a Notice of Appeal on the Appliéant’s behalf.
| Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures
| for appeal. | ‘ |
IT IS THEREFORE ORDERED:

1. That the Apphcatwn for Post-Conviction Relief must be demed and
dismissed with prejudice; and

“ 2 The Applicant must be remanded to the custody of the South Carolina
Department of Corrections. :

AND IT IS SO ORDERED this Ds _day of Masch , 2019,

KRIST! F. CURTIS
Presiding Judge
Fifteenth Judicial Circuit

A , South Carolina
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STATE OF SOUTH CAROCLINA )
INDICTMENT

Sanr® S

COUNTY OF HORRY

At a Court of General Sessions, convened on JANUARY 22, 2015, the Grand
Jurors of Horry County present upon their oath:

MURDER
CDR: 0116 16-03-0010,0020
That Brandon James Litteli did in Horry County, on or about June 19, 2013, willfully, feloniously, and
intentionally kill the victim, Kelsie Ann Monin, with malice aforethought, either express or implied, by

means of gun shot, and the victim did die as a proximate result thereof on or about June 18, 2015 In
Horry County, in violation of Section 16-03-0010, S. C. Code of L aws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided.
Y @Jw\ga

MMY £JRICHARDSON, 1!
FIFTEENTH CIRCUIT SOLICITOR
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