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" STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG

The Bank of New York Mellon FKA the Bank of
New York, as trustee for the Certificateholders of

the CWABS Inc., Asset-Backed Certificates, '
Series 2005-14,

DockeTNO. o1~ P-YS-Y Y

,‘.
|

—

Plaintiff, SUMMONS
(NON-JURY)
FORECLOSURE OF REAL ESTATE
— — _MORTGAGE_
Deficiency Judgment Waived !
, 3 !
% &
Zpm 8 1 :
Janct M. Smith; oRf U T
‘:’g?: » T :‘.
Defendant(s). ‘:m c';' o m |
el S o :‘@ -7
, e = :
(015262-01682) _ AT
R D
v
. . TO THE DEFENDANT(S) ABOVE NAMED:

YQU ARE HEREBY SUMMONED and required to appear and defend by answering the
Complaint in this action, of which & copy is herewith served upon you, and to serve a copy of your
Answer on the subscribers at their offices, 220 Executive Center Drive, Suite 109, Post Office Box
100200, Columbia, South Carolina 29202, within thirty (30) days after the service hereof, exclusive of the
day of such service, except that the United States of America, if named, shall have sixty (60) days to
answer after the service hereof, exclusive of the day of such service; and if you fail to do so, judgment by
default will be rendered against you for the relief demanded in the Complaint.

YOU WILL ALSO TAKE NOTICE that Plaintiff will move for an order of reference or
that the Court may issue a general order of reference of this action to a master in equity/special referee,
|5L1r5tlant to Rule 53, of the South Carolina Rules of Civil Procedure.

TO MINOR(S) OVER. FOURTEEN YEARS OF AGE, AND/OR TO MINOR(S)

UNDER FOURTEEN YEARS OF AGE AND THE PERSON WITH WHOM THE MINOR(S)
RESIDES, AND/OR TQO PERSONS UNDER SOME LEGAL DISABILITY:
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YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a
guardian ad litem within thirty (30) days atter the service of this Summans and Notice upon you. If you
fail to do 50, application for such appointment will be made by The Bank of New York Mellon FKA the

1 Bank of New York, as trustee for the Certificateholders of the CWABS Inc., Asset-Backed Certificates,

i Series 2005-16.

R’ogc’rs(T wnsend & Themas, PC

ATTORNEYS FORPEAINTIFF ————— "~~~ ———— = = =7 .
: Robert P, Davis (SC Bar #74030) Vance L. Brabham, 111 (SC Bar #71250) iy
, Andrew W, Montgomery (SC Bar #79893)  Andrew A, Pawell (SC Bar #100210) ]
! J, Pamgla Price (SC Bar # 014336) Laura R, Baer (SC Bar # 101076) i
11, Guyton Murrelt (SC Bar # 064134) John 1. Heam (SC Bar # 6635). i
: Kevin T, Brown (8C Bar # 064236) i
§ Ashley M, Wheeling-Cicodson (SC Bar # 101423) :
: _,__,,_....._.———"—""——"—-'—_- N
220 Execufive Center Drive Post Office Box 100200 (29202) {
: Columbia, SC 29210 (803) 744-4444 E
. e e e e oo - R -
P N 1
., Columbia, South Carolina !
September 2, 2014 é
______ i 1.
! [
: i
. |
: !
3 i
|
|
!
|
4 . . I,
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[ STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG i DOCKET NO.

The Bank of New York Mellon FKA the Bank of | [(’{ _ qg , S
New York, as trustee for the Certificateholders of Cp -

the CWABS Inc., Asset-Backed Certificates,
Series 2005-16,

Plainfiff, COMPLAINT

{(NON-JURY) :

- FORECLOSURE OF REAL ESTATE b
MORTGAGE

Deficiency Judgment Wa’ivc?j.

. =OE

Janet M, Smith; ' % :

1
. e e e e s - - - —. =
'

t
[+ o]
Defendant(s). o E O

(015262-01682) B

Plaintiff alleges:
GENERAL ALLEGATIONS
1. This is an action for the foreclosure of a mortgage upon certain real estate in
Williamsburg County, South Carolina.
2, Pursuant 1o S.C. Code Section 33-15-101(b)(8) Plaintiff is a corporation or
other legal entity collecting debts and / or enforcing mortgages, security interests or other rights !
in property securing debts. - .

. !
e e e e 4 B A oA
{ )

3. Plaintiff has the legal right to enforce the negotlable instrument secured by the
Mortgage and is the real party in interest as defined by Rule 17(a) of the South Carolina Rules of Civil
Procedure.

4, The Plaintiff's servicing agent for the mortgage loan described in this foreclosure
action is participating in the Home Affordable Modification Program ("HMP"), but the subject loan is
not eligible for modification because the borrower did not provide all necessary documents after those
documents had been requested,

. 5, ‘The premises covered and affected by the said mortgage and by the foreclosure
' thereof is described as follows:

Appendix to Record on Appeal P. .3



All that certain piece, parcel or lot of land situated, lying and being in Tax District No. 2. Georgetown
County, South Carolina, north of the Town of Andrews, which is shown and delineated as Lot No. 3 on .
that certain plat made by Samuel M, Harper, R.L.S, dated December 15, 1971 -and recorded in the Office i
of the Clerk of Court for Georgetown County in Plat Book. W at Page 64, said lot No, 3 is bounded and ;
- measured as follows: On the Northeast by a 50-foot street as shown on said plat separating said lot from ’ :
land now or formerly of Ethridge and measaring on said street 149 feet; i

On the Southeast by Lot No. 4 as shown on said plat and measuring thereon 197 feet;.
On the Southwest by land of International Paper Company and measuring thereon 149 feet; and

On the Northwest by Lot No, 2 as shown on said plat and measuring thercon 198 feet, be all
measurements a little more or fess,

Property Address: 5301 County Line Road
‘Andrews, SC 29510

TMS# 45-435-009

TTUTTOTTT T TTTUTTTTT T 60 "Some lien o oririterest in the Teal estate, the subject of this action, may be claimed T T T T T .

by the Defendant(s) herein. 1
7. The Defendant(s) herein described as judgment creditors have by filing said

” judgments designated their attorney entering the judgment as their agent for service of process under the
provisions of South Carolina Code Section 15-35-840,

8. Pursuant to the terms of the Mortgage and applicable state law, Plaintiff requests the
Mortgage be foreclosed and that the property be sold at public auction in accordance with law, subject to
any liens for taxes, special assessiments of record against such property, and existing easements or
restrictions of record. )

9. The hereinafter named Defendant(s) may have some interest in or lien upon the
premises covered by the Mortgage set forth below, or some part thereof, but that such interests.or liens are -
Junior and subsequent to the lien of the Plaintiffs Mortgage, or, if specified below, have been paid in full

. and either should be satisfied of record or the lien released from the subject real estate. Said liens or
interests are of record in the Office of the RMC or Clerk of Court of the aforesaid county and are
described as follows; '
A, None

FOR A FIRST CAUSE OF ACTION
{Reformation)

10, The Plaintiff incorporates the allegations of Paragraphs 1-9 herein.




11, Heretofore, on or about November 15, 2005, Janet M, Smith mads, executed and

delivered a certain Fixed Rate Note (“Note") in the principal sum of $73,000.00, payable in monthly
instaliments,

s o~ g ompes

12, In order to secure the payment of the Note according to the terms and conditions
thereof, Janet M. Smith made, executed and delivered unto Mortgage Electronic Registration Systems,
Inc., as nominge for Countrywide Home Loans, Inc, its successors and assigns (MIN 1000157-
0005955688-2) a certain real estate Mortgage covering the previously described property and any and all
improvements to the property, including but not limited to a mobile/manufactured home:

13—TFhe-Mottgage-was-signed-witnessed-and-probated November_15, 2005; thereafter the. _ _ _ _ __{_
Mortgage was recorded: in the Office of the Clerk Of Court for Williamsburg County on December 28,
2005, in Mortgage Book 2836 at Page 109. This Mortgage was assigned to the Plaintiff herein by
assignment dated May 25, 2012 and recorded June 4, 2012 in Book 1911 at Page 270 in Georgetown

County. This loan is subject to a loan modification agreement.

e mm At e — e =

_ ... .14, The legal description as shown on said Mortgage and described in Paragraph 3, is
incorrect in its identification of lot reference. ‘Upon review of the recorded documents related to the

subject property, Plaintiff is informed and believes that the legal description should read as follows:

Al that cértain piéce, parcel or 1ot of “land - Iying, with inprovements thereon;beingsituate-in-Mingo—— —————--
Township, County of Williamsburg, State of South Carolina, containing one and one thousandths (1,001)
acres, more or less, and being shown on a plat of two parcels of land prepared by J.B. Ellis, Jr,, R.L.S. on
' May 11, 1998 and recorded in the Office of the Clerk of Court for Williamsburg County in Plat Book 46
: at page 121, and being bounded on the northwest by lot of Janet T. Smith, being the lot below described,
\ measuring thereon Two Hundred Sixteen and 86/100ths (216.86") feet; on the northeast by lands of
¢ Haskell B. Benton, measuring thereon Seventy Five and 32/100ths (75,32') feet, and by lands of James R.
Fultors, measuring thereon One Hundred Twenty Five and 62/100ths (125.62') feet; on the southeast by
South Carolina Highway #41, measuring thereon Two Hundred Sixtcen and 31/100ths (2163 1% feet; and,
on the southwest by lot of Janet T. Smith, being the lot below described, and measuring therson Two '
Hundred Two and 49/100ths (202.49" feet; all of which will more fully and in detail appear by reference o
to the plat hereinabove referred to. ' !

men o~ smpera— ey T

TP

This being a portion of the same property conveyed to Janet M., Smith by deed of Charles L. Mobley,
dated May 29, 1998 and recorded June [, 1998 in Book A409 at Page 268.

15, Plaintiff is informed and believes it is entitled to reformation of its Mortgage so as to

correct the lot reference in the legal description on the Mortgage to read as described in Paragraph 14,

' , FOR A SECOND CAUSE OF ACTION
- (Declaratory Judgment)
16, The Plaintiff incorporates the allegations of Paragraphs 1 - 15 herein,

17, Heretofore, on or about November 15, 2005, Janet M, Smith made, executed and !

delivered a certain. Fixed Rate Note ("Note") in the principal sum of $73,000.00, payable in monthly

f installments. ?

Appendix to Record on Appeal P. 5



18. In order to secure the payment of the Note according to the terms and conditions
thereof, Janet M. Smith made, exccuted and delivered unto Mortgage Electronic Registration Systems,
Inc., as nominee for Countrywide Home Loans, Inc., its successors and assigns (MIN 1000157-
0005955688-2) a certain real estate mortgage ("Mortgage™) covering the previously described property
and any and all improvements to the property, including but not limited to a mobile/manufactured home:

19, Plaintiff's closing agent intended to- have the Mortgage filed in Williamsburg
County, but through inadvertence or mistake, the Mortgage in the real estate records for Georgetown
County on December 28, 2005 in Book 2836 at Page 109. This Mortgage was assigned to the Plaintiff

herein_by_assignment_dated_May 25, 2012_and_recorded_Junc_4, 2012_in. Book_1911 _at_Page 270 in_ _ _ _

Georgetown County. This loan is subject to a loan modification agreement.

20, Plaintiff has searched the public records of Williamsburg County, and asserts that
there are no other liens against the Mortgagors or the subject real estate through the filing date of the Lis
Pendens except the above listed liens.

its mortgage descrlbed above constitutes a first lien on the subject property.

FOR A THIRD CAUSE OF ACTION

(Foreclosure of Mortgage)

21, Plaintiff is informed and believes that it is entitled to a declaratory Judgment that

22, The Plaintiff incorporates the allegations of Paragraphs 1-23 herein,
23, This cause of action is for the foreclosure of the Mortgage described above.
| 24, Heretofore, on or about November |5, 20083, Janet M, Smith made, executed and
delivered a certain Fixed Rate Note ("Note") in the principal sum of $73,000,00, payable in monthly
installments, | ‘
23, In order to secure the payment of the Note according to the terms and conditions

thereof, Janet M, Smith made, executed and delivered unto Mortgage Electronic Registration Systems,

" Inc., as nominee for Countrywide Home lLoans, Inc., its successors and assigns (MIN 1000157-

0005955688-2) a certain real estate Mortgage covering the previously described property and any and all
improvements to the property, including but not limited 1o a mobile/manufactured home:

26, The'Mortgage was signed, witnessed and probated November 15, 2005. This
Mortgage was assigned to the Plaintiff herein by assignment dated May 25, 2012 and recorded June 4,
2012 in Book [911 at Page 270 in Georgetown County. This loan is subject to a loan modification
agreement, )

27. The Mortgage evidences and secures the repayment of money advanced by Plaintiff

or its predecessor in interest to, or on behalf of, the mortgagor(s) and constitutes a first lien on the
mortgaged premises.

Appendlx to Record on Appeal P 6
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28, Any notice required by the terms of the Note and Mortgage or by state or federal
laws has been given to the applicable Defendant(s).

29. After all payments received by the Plaintitf have been credited to the subject loan, the
loan is in default and duo for March 1, 2014, and the conditions of the Note and Mortgage have been
broken. Plaintiff elects to and does. déclare the entire balance of said indebtedness due and payable, and
that there is due on the Note and Mortgage as of March [, 2014, the principal sum of $67,257.73, with
interest from February I_, 2014, advances, late charges, and also for the costs and disbursements of this

action, including attorney's fecs.

30._Pursuant_to_the_terms_of the. Mortgage, Plaintiff has employed counsel_to prosecute _ _ = _

this action and a reasonable value of services of counsel in this action is such sum as the Court may find
appropriate, .

31, Plaintiff may be forced to pay sums for taxes and insurance and costs for securing the

property, which sums, according to the terms of the Mortgage, should be added to the amount of the deb.

o 32. Plaintiff's right to a personal or deficiency judgment pursuant to South Carolina Code

Sections 29-3-650 and 29-3-660 is expressly waived,
WHEREFORE, having fully set forth its Complaint, Plaintiff prays that this Honorable

- e ———Court-inquire-into-the-matters-and- set-forth-herein-and:

n Under the direction of this Court, grant reformation of the Plaintiff's Mortgage.

(2) Grant a declaratory judgment to the Plaintiff pursuant to S, C, Code Ann, § 13-
53-20, et seq., that the Mortgage is a valid first lien on the property described herein (supra).

3) Order the Clerk of Court for Williamsburg County o file and index a copy of the
Mortgage and the assignment of Mortgage as though it were the original.

4) Award sole ownership of the Note and Mortgage described herein to the Plaintiff,

(5) Direct the Clerk Of Court to annotate the public records to reflect ownership of
the Mortgage in the Plaintiff,

6) Ascettain and determine the amount due upon the Note and Mortgage held by
Plaintiff together with attorney's fees and costs of this action, ' ' 4

' (@) Declare Plaintiffs Mortgage a first lien and render judgmerit of foreclosure for

the amount so found to be due and owing thereon, together with any ad valorem taxes or insurance
premiums which may be due and have been advanced by the Plaintiff, with reasonable attorney's fees, and !
for the casts of this action. ’

t))] Order the reimbursement of all costs for inspecting and securing the property
incurred by the Plaintiff as a result of the delinquency.,

Appendix to Record on Appeal P. 7



incurred by the Plaintiff as a result of the delinquency,

(9) Appoint a Receiver to collect the rents, issues, profits or designated sums from

the mortgagor(s), and/or the grantee(s) of the mortgagor(s), and/or tenant(s) occupying or exercising

control over the mortgaged premises and hold the same subject to the further order of this Court,

(10)  Under the direction of this Court, sell the mortgaged premises, bar any equity of
redemption, and apply the proceeds of sale as follows:

First, to the costs and expenses of the within action and sale;

Second, to the payment and discharge of the amount due on Plaintiffs Note and

Mortgage, togetherwith-attorney's fees-as-aforesaidjand — — — . __

Third, to the distribution of any surplus pursuant to Rule 71, SCRCP,

(11y  lssue an order directing the Sheriff of Williamsburg County, South Carolina, to
place the successful purchaser at said foreclosure sale in passession of the property should the same
become necessary..

_.(12) __ Order such other and further relief as may be just and proper.

(e, )~ A~

Rogers Téwnsend & Thomds, P e
ATTORNJYS FOR PLAWKTIFF

Robert P, Davis (SC Bur §74030) Vanee L. Brabham, 111 (SC Bar #71250)
Andrew W, Montgomery (SC Bar #79893)  Andrew A, Powell (SC Bar #100210)

J. Pumela Price (SC Bar # 014336) Laura R, Bacr (SC Bar # {01076)

11, Guyton Murrell (SC Bar # 064134) John J, Hearn (SC Bur ¥ 6635)

Kevin T. Brown (SC Bar # 064236)

Ashlcy M, Whecting-Goodson (SC Bar # 101423)

220 Executive Center Drive Past Office Box 100200 (29202)
Caolumbia, §C 29210 (803) 744-4444

Columbia, South Carolina
September 2, 2014
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STATE OF SOUTH CAROLINA
COUNTY OF WILLIAMSBURG

IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT

The Bank of New York Mellon, f/k/a The
Bank of New York, as trustee for the
certificateholders of the CWABS, Inc.,
Asset-Backed Certificates, Series 2005-

Plaintiff(s)

VS.

)

)

)

)

)

)

)

16, )
)

)

)

)

)

Janet M. Smith, )
)

)

. Defendant(s) C.A.NO.: 2018-CP-45-00472

As an answer to the Plaintiff’s allegations, Defendant Janet M. Smith would respectfully

show the following unto the Court:

FOR A FIRST DEFENSE

- QUNGSWVITIIM - Vile ¢¥-6 81 392G 810 - A4 ATIVOINOHLOT 1

L, Each and every allegation in the Plaintiff's Complaint not herein admitted or qualified is
denied.

2, The Defendant admits the allegations of the following paragraphs .of the Plaintiff’s
Complaint: 1,4, 5,8, and 17,

3. The Defendant denies the aliegations of the following paragraphs of the Plaintiff’s
Complaint: 3, 10, 13, 14, 15, and 16. |

4, The Defendant lacks sufficient knowledge to admit or deny the allegations of the following
paragraphs of the Plaintiff’s complaint, and therefore denies same and demands strict proof
thereof: 2 and 9.

5. Responding to paragraphs 6, 7, and 12, Defendant admits that she signed a Note and

Mortgage on or about November 15, 2005, denies that the The Bank of New York Mellon (in any

~2018=CP-45-00472 "~~~ ~ Pagelofe ~— T T oo T
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capacity) was a party to the transaction or that the mortgage originally covered the property
described in paragraph 7, and would state that the original documents speak for themselves with
regards-o the terms of said documents. To the extent that they are inconsistent with the terms of

the original documents, the Defendant denies the remainder of the allegations and demands strict

proof thereof,
FOR A SECOND DEFENSE
(Res Judieata) .. _____ =
6. Each and every allegation herein above is repeated herein as if repeated verbatim.
7. The Deféndant at one time owned two pieces of real property relevant to the present action,

The first piece was located in Georgetown County, and has a property address of 72 Grape Drive,

- ~“Andrews; SC 295107 This was the property otiginally identified by the property description listed

on the mortgage. For the sake of clarity, this property will be hereafter referred to as the

~~‘;Georgetown Property.” The property description for the Georgetown Property is attached hereto

as Defendant’s Exhibit A.

8. The second property was located in Williamsburg County, and has a property address of
5301 County Line Road, Andrews, SC 29510, This is the property identified in the mortgage after

it was reformed by order of the Williamsburg County Court of Common Pleas in case number

Z/¥00S¥dO8L0Z#ISYD - SV 1d NOWWOD - OHNASWVITIA - WV Z:6 81 924 8102 - 3114 ATTIVIINOHLOT 13

2014CP4500445. For the sake of clarity, this property will be hereafter referred to as the

“Williamsburg Property.” The property description for the Williamsburg Property is attached

hereto as Defendant’s Exhibit B.
9. On or about September 20, 2016, the Plaintiff filed a foreclosure action against Defendant

in Georgetown County Court of Common Pleas, case number 2016CP2200334,

T TTTTTTTT018-CPA45-00472 0 T T T "__"""liaz'g'é'z' ofe T ' s s
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10, The pleadings in that case referred to the same mortgage between the parties as the present
action. However, the Plaintiff ignored its prior judgment reforming the mortgage, and sought to
foreclose on the Georgetown Property.

11.  The Defendant, being unrepresented, did not understand the need to file a written response
to those pleadings. She intended to inform the court about the incorrect property description at the

foreclosure hearing, but due to problems with the mail, she did not receive that notice until after

the date of the hearing.

12, The Defendant advised Plaintiff’s attorney by email that they were foreclosing on the.
incorrect property, but the Plaintiff proceeded with that foreclosure.

13.  The Georgetown property was subsequently sold at foreclosure sale on November 7, 2016

for $2,500.00, and Plaintiff expressly waived any right to deficiency judgment. A copy of the

Special Referee’s Ref)ort on Sale and Order Confirming Sale is attached hereto as Defendant’s

Exhibit C.
14, A Satisfaction of Mortgage by Foreclosure was filed on November 28, 2016 in Deed Book
2925 at Page 301 in the office of the Géorgetown County Register of Deeds. A copy of the
Satisfaction is attached hereto as Defendant’s Exhibit D. |

| 15.  This action arises under the same mortgage and facts as the prior case, 2016CP2200334,
between the same parties. The iarior action resulted in a finally adjudicated judgment and
foreclosure of the property selected by Plaintiff,
16. The Défendanf is therefore informed and believes that the present action should be barred

by the doctrine of res judicata.

FOR A THIRD DEFENSE
(Waiver)

17.  Each and every -alleg_ation herein above is repeated herein as if repeated verbatim.

T T R018:CPASI004TT T T T BageTof6 T T T
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18.  The Plaintiff waived any right to deficiency against the Defendant as part of the prior
foreclosure case, 2016CP2200334,

19.  Asaresult of this waivet, the Plaintiff canceled any remaining debt owed under the Note.
20. . Without a mortgage debt, th; Plaintiff lacks any guthority to foreclose on the mortgage.
21.  The Defendant is informed and believes that Plaintiff’s action should be dismissed.

FOR A FOURTH DEFENSE

22.  Each and every allegation herein above is repeated herein as if repeated verbatim.
23.  The Defendant is informed and believes that the Plaintiff should be barred from the
equitable remedy of foreclosure by the doctrine of unclean hands.

- - —omors s = - FOR A FIFTHDEFENSE— — - - 77 - 7 -
(Judicial Estoppel)

~ _ 24, Each and every allegation herein above is repeated herein as if repeated verbatim.,

25.  The Plaintiff, after successfully suing in case number 2014CP4500445 to reform the
mortgage to change the secured property to be the Williamsburg Pljoperty, subsequently sued in
case number 2016CP2200334 to foreclose on the Georgetown Property.

26.  While there may have been an honest scrivener’s error in the i'nitial mortgage paperwork
that misidentified the property that the parties intended to secure the mortgage, the Defendant only
agreed to pledge a single property to secure the mortgage. |
27.  The Plaintiff falsely represented té the Court in that action that its mortgage was secured
by the Georgetown Property. The Plaintiff further ignofed the Defendant’s email informing them
that they were foreclosing on the incorrect property, and proceéded to obtain a foreclosure

judgment and sell the Georgetown Property in a foreclosure sale.

. — e 20-1-8:CP:4-5:00—4:72—----—.-—- —_— e — - _Pa_g6_4 .a-f.6——--..—-_ Poe e = e ERCIE .- e e e e e m e - - - -
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28.  Having successfully asserted the factual position that the mortgage secures the Georgetown
Property in 2016CP2200334, the Plaintiff should be judicially estopped from asserting that the

mortgage instead secures the Williamsburg Property.

FOR A SIXTH DEFENSE AND COUNTERCLAIM
(Release and Satisfaction)

29,  Each and every allegation herein above is repeated herein as if repeated verbatim.

30, A Satisfaction of Mortgage by Foreclosure was filed on November 28, 2016 in Deed Book

2925 at Page 301 in the office of the Georgetown County Register of Deeds.
31,  The Plaintiff further waived any right to deficiency against the Defendant as part of the

prior foreclosure case, 2016CP2200334, cancelin_g any remaining debt owed under the Note.

- 32, -~ Therefore; the Defendant owes no-debt to the Plaintiff, and the-Plaintiff no-longer retains-

any secured interest in the Defendant’s remaining property.

26 81 990 810 - AF 14 ATTYOINOHLOA 1A
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33.  However, the recorded judgment from case number 2014CP4500445 reforming the
mortgage creates a cloud on the title of the Williamsburg Property.

34.  The Defendant is informed and believes that she is entitled to an order of this.court
releasing the mortgage from the Williamsburg Property.

FOR A SEVENTH DEFENSE AND COUNTERCLAIM
(SC Frivolous Proceedings Act)

35.  Each and every allegation herein above is repeated herein as if repeated.verbatim.

36. Based on the Plaintiff’s prior completed foreclosure, Plaintiff, and its attorneys, knew or
should have known that it had no right to seek foreclosure of a second property on the same
mortgage that secured only a single property.

37.  Defendant is informed and believes that this action therefore cénstitutés a frivolous action

that is not reasonably founded in fact and is not warranted under existing law,
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38.  Defendant reserves all rights afforded to her under the South Carolina Frivolous Civil
Proceedings Sanctions Act, §15-36-10, for sanctions against the Plaintiff, including but not limited

to an award of costs and attorney’s fees in defending this action.

WHEREFORE, the Defendant prays that an order be issued, that:

a. Dismisses the Plaintiff’s action;

C. Determines that the mortgage debt in question is waived or satisfied;

d. Releases the mortgage lien on the Williamsburg Property;

€. Awards sanctions against the Plaintiff; and
f. Award such additional relief as appropriate.
Respectfully Submitted,

South Carolina Legal Services

/s Jon A. Ozolins
Conway, SC ' Jon A. Ozolins
Attorney for Janet M, Smith
S.C. Bar No. 78335
1201-B Creel Street, Wing A-1
Conway, SC 29527
(843) 381-8182
(843) 381-8372 (fax)
jonozolins@sclegal.org

Date: December 17, 2018
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STATE OF SOUTH CAROLINA
COUNTY OF WILLIAMSBURG

The Bank of New York Mellon, f/k/a
The Bank of New York, as trustee for
the certificateholders of the CWABS,
Inc., Asset-Backed Certificates, Series
2005-16

Plaintiff,

-V§-
Janet M. Smith,

IN THE COURT OF COMMON PLEAS

CASE NO. 2018-CP-45-00472

PLAINTIFF’S REPLY TO
DEFENDANT’S ANSWER AND
COUNTERCLAIM

Defendant(s).

The Plaintiff replying to the Answer and Counterclaim of Defendant would respectfully show as

follows:

""ASTO THE FIRSTDEFENSE - =~ =~~~ "~

1. Responding to the allegations of paragraphs 1 through 5 of the Answer and

—_Counterclaim,.Plaintiff repeats and realleges.the.allegations.of the Complaint, denies . _____

the allegations inconsistent there with and demand strict proof thereof.

AS TO THE SECOND DEFENSE

2. Responding to the allegations of paragraph 6 of the Answer and Counterclaim,

Plaintiff repeats and realleges the allegations of paragraph one above.

3. Plaintiff admits on information and belief the allegations of paragraphs 7, 8 and 9.

4. Plaintiff'admits so much of the allegations of paragraph 10 that alleges that in civil

action number 2016-CP-22-00334 the pleadings referred to the same mortgage as set

forth in the present action. Plaintiff denies the remaining allegations of paragraph 10.

5. Plaintiff lacks information and knowledge as to the allegations of paragraph 11,

denies same and demand strict proof thereof.

6. Plaintiff denies allegations of paragraph 12,

Appendix to Record on Appeal P. 15
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7. Plaintiff admits the allegations paragraph 13,

8. Plaintiff admits the allegations of paragraph 14.

9. Plaintiff denies the allegations paragraph 15 as set forth more fully herein,
10, Plaintiff denies the allegations of paragraph 16 as set forth more fully herein.

AS TO THE THIRD DEFENSE

11. Responding to the allegations. of paragraph 17 of the Answer and Counterclaim,

Plaintiff repeats and realleges the allegations of paragraph 1-10 above.
12. Plaintiff denies the allegations of paragraph 18 as set forth more fully herein.
13. Plaintiff denies allegations paragraph 19 as set forth more fully herein.
14. Plaintiff denies the allegations paragraph 20 as set.forth more fully hf:rein.
15. Plaintiff denies allegations of paragraph 21 as set forth more fully herein. |

e e AS TO THE FOURTH DEFENSE

|
[
|

16. Reéponding to the allegations of paragraph 22 of the Answer and Counterclaim,
Plaintiff repeats and realleges the allegations of paragraph 1-15 above. |

17. Plaintiff denies allegations of paragraph 23 as set forth more fully herein,

AS TO THE FIFTH DEFENSE

18. Responding to the allegations of paragraph 24 of the Answer and Counterclaim,
Plaintiff repeats and realleges the allegations of paragraph 1-17 above.

19. Plaintiff admits on information and belief the allegations of paragraph 25.

20. Responding the allegations of paragraph 26 of the Answer and Counterclaim, Plaintiff
woﬁld show that at all times relevant herein its intent was only to foreclose on the
property identified by tax map number 45-435-0009. Except as otherwise stated,

Plaintiff denies the allegations of paragraph 26,

Appendix to Record on Appeal P. 16
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21, Responding to the allegations of paragraph 27, Plaintiff would show that any 'actions
taken in case civil action number 2016-CP-22-00334 were done in good faith after
diligent inquiry and that any misidentification of the property was the result of errors
by third parties over whom Plaintiff had no control or right to control, Except as

otherwise stated Plaintiff denies the allegations of paragraph 27.

LL:€ 9l ver 6102 - @374 ATIVOINOH LD

22. Plaintiff denies allegations of paragraph 28 as set forth more fully herein.

T

AS TO THE SIXTH DEFENSE AND FIRST COUNTE LKIM— __________ i— o
23. Responding to the allegations of paragraph 29 of the Answer and Counterclaim, E
Plaintiff repeats and realleges the allegations of paragraph 1-22 above. %
24 Plamtrff admrts the allegatrons of paragraph 30 i

25. Respondmg to the allegations of paragraph 31, Plaintiff admits that it waived any

R right to deficiency in case 2016-CP-22-00334. The remaining allegations of

paragraph 31 are denied as set forth more fully herein.
26. Plaintiff denies the allegations of paragraph 32 as set forth more fully herein.
27. Plaintiff denies the allegations of paragraph 33 as set forth more fully herein,

28, Plaintiff denies the allegations of paragraph 34 as set forth more fully herein.

TL70057d08102#ISYD - SYI1d NOWNO

AS TO THE SEVENTH DEFENSE AND SECOND COUNTERCLAIM

29. Responding to the allegations of paragraph 35 of the Answer and Counterclaim,
Plaintiff tepeats and realleges the allegations of paragraph 1-28 above.

30. Plaintiff denies the allegations of paragraph 36 as set forth more fully herein |

31, Plaintiff denies the allegations of paragraph 37 as set forth more fully herein,

32. Plaintiff denies the-allegations of paragraph 38 as set forth more fully herein,
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33.

34.

35,

AS ADDITIONAL DEFENSES TO ALL COUNTERCLAIMS

Plaintiff pleads the applicable statute of limitations is a complete bar to all of
Defendant’s counterclairrlls.

Plaintiff pleads the equitable defenses of estoppel, waiver; latches and unciean 11and§
as complete bars to all of Defendant’s counterclaims.

On or about December 10, 2018, the Special Referee in case number 2016-CP-22-

36.

Dismissing Case Nunc Pro Tunc.
By the express terms of such order, the judgment of foreclosure and sale in previous

action number 2016-CP-22-00334 was vacated nunc pro tunc; the judicial sale

conducted on November 7, 2016 was set aside and vacated nunc pro tunc; the release

of lien recorded in the Georgetown Registry of Deeds was canceled and declared void

d LL€ 91 uef 6102 - 314 ATIVIOINOYLOTH
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37.

Appendix to Record on Appeal P. 18

nunc pro tunc; the deed from the Specié.l Referee recorded in the Georgetown County
Registry of Deeds on November 20, 2016 was canceled and declared void and of no
effect nunc pro tunc and the note and mortgage were reinstated as if judgment had
never been rendered.
That Plaintiff pleads the express term of such order as a complete bar to all of
Defendant’s counterclaims.

Respectfully Submitted,

Crawford & von Keller, LL.C

s/Theodore von Keller

Theodore von Keller, SC Bar No. 5718

P. 0. Box 4216

Columbia, SC 29240

ted@crawfordvk.com
Attorney for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN C/ANO.: «2016-CP-22-0334

The Bank of New York Mellon, f/k/a The Bank

of'New York, as trustee for the certificateholders
of the CWABS, Ine., Asset-Backed Ccmﬁcatcs,
Series 2005-16,

d L1:€ 91 ver 61L0¢ - @114 ATIVOINOHLO3I T

ORDER SETTING ASIDE SALE,
. Plaintiff, VACATING JUDGMENT, ANL),, # .,
vs, DISMISSING CASE NUNC PRQ TERC
T G ~t
Tanet M. Smiik, Portlolio Recovery Assoclates, |~~~ ~ ~ 7 7 I‘x}‘:s = _Eg- -
JLLCand J’ames es B, Brydio, . A 2 om =
—— ——— by v Am oy wma | ) v o i LB I E?_?:‘( mwmm—mﬁl f—
Defendant(s), " ) nel
(¢l W, 2523.028T) endant(s) : %gé % gc‘ %
1t appears that this is an action to foreclose a mortgage given by Janet M, Smittfidrto Ngmgage ‘ 2
Electronic Registration Systems, Inc, a3 nomines for Countrywide Home Loans, Inc. dated Novermer [5, é'%
T T T 77 77 n0bS, and tedorded in the Offics of the Régister of Deeds for Géorpetown County on December 28, 2005 - - O = - -

at 10:14 am in Book 2836 at Page 109,

Tt further appears that & Special Referse's Order Report and Order of Judgment of I’oreclosure and
Sald Deoree was entered on September 20, 2016: The property was sold at public auction on Novembor 7,
2016, Subsequently, Plaintiff has détermined that it no longer wishes to pursue this action, Therefore, the
Plaintiff wishes to vacate the Judgment of Foreclosure and Sale without waiving any of its rights under the
note, mortgage, or the property secured thereby, Now, therefore, on motion of Crawford & von Keller LLC,
attornheys for the Plaintiff, it is

ORDERED, ADJUDGED AND DECREED as follows: '

0057dO81L0Z#3ASYO ~ SYd1d NOWNO

{, That the Judgment of Foreclosure and Sale previously entersd on September 20, 2016 is hereby

I Pt marand ™ SA— VY A o W ooy P L

vacated mino pro tune,

i

3. That the Judictal Sale conducted by this Court on Novetnber 7, 2016 bo set aside and vacated nunc
pro tunc; '

3, That the recorded Releass of Lien heretofore executed by this Court and recorded in the
Geargetown County Register of Deeds office on November 28, 2016 in Book 2925 at Page 301 be cancelied
and be declared void nune pro tune and that the Georgetown County Reglster of Deeds be and is hereby
ordered to make the nevessary notation on the Georgetown County records to put the public on notfce that
said Release is cancelicd and volded and to refer to this Order in the Judgment Roll of this case;
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4, That the recorded Deed from the Special Referee for Georgetown County to The Bank of New
York Mellon, fka The Bank of New York, us Trostee for the certificateholders of the CWABS, Inc,, Agget-
Backed Certificates, Series 2005-16, recorded in the Georgstown County Reglster of Deeds on November
28, 2016 in Book 2925 at Page 206 be cancelled and be declared void and of no effect nunc pro tunc and
that the Georgetown County Register of Deeds be and is hereby ordered to meke the necessary notation on
the Georgetown County records to put the public on notice that sald Deed is cuncelled and voided and to
refer to this Order in the Judgment Roll of this case;

5, That the Special Referee’s Report on Sale be vacated nuno pro tune;

6, That the within action be and the same is hereby dismissed and ended of record without prejudice '

.
" Pt ey b ety . S e

and that the Lis Pendens. pertaining therefo be marked tanoeled or the retords of the Clerk of Couirt-for~——"—F="~
(eorgetown County, South Carolina; and

INd LLIE 91 UBP 6L0Z - AT T4 ATIYIINOYHLOTI TS

7. IT I8 FURTHER ORDERED that the Note and Mortgagé be reinstated as if judgment had naver
been rcndmed to Apr{l 19 2016 and

IT IS SO ORDDRED.

“Daniel W, Stacy, It., Special Referee for
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: } Georgetown County
Ootober , 2018 :
Georgetown, South Carolina
=i~ Tirid, wiotd, TR \— -= e e o

[4

soore von Keller
Sara C. Hutehing
B. Lindsay Crawford, IV
Crawford & von Keller, LLC,
PO Box 4216
Columbia, SC 29240
803-790-2626
Email: court@crawfordvk.com
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