IN THE COURT OF COMMON PLEAS
NINTﬁ;»JUDICI-AL CIRCUIT
CASE NO,70+7-CP-10-872

STATE QOF SQOUTH CAROLINA
COUNTY OF CHARLESTON
Patricia B: Holliday;

Plaintiff,

VS

Ross S. Holliday,

Defendant.
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Presiding Judge: Hon. Deadra L. Jefferson TV,
Plaintiff’s Attorney: Matthew Tillman, Esq. = <
Défendant’s Attorfiey: Alice Paylor, Esq. -
Date of Hearing: September 27, 2019
Court Reporter:. ~ Elizabeth Harris

This 'mattéf came before the COUitffOr_‘a*heaﬁng on September 27, 2019, on Defendant’s
Motion for' Summary »;Iudg,r'n_e’nt;, filed June 11, 2019. The Court finds that there is nio, gem_:i‘nes‘issue
of material fact and that,. as a matter of law, Defendant’s Motion. for Sumimary Judgment is

Granted: -

| | 'FINDINGS OF FACT
On Jurie 18, 2004, the National Bank of :South cii:ia-fglfi'ﬁas (“NBSC”) loaned $2 million to
Warren Holliday’ (‘_‘Warr@n’f), the now deceased ex-husband of ,Pﬂlaint.iff, Patricia Holliday
(“Patricia”), »‘and-._thé_ father of Defendant, Ross Holliday (“Ross”). That loan was:secured by a
business asset owned by Warren. On that same dé}g Waryén loaned the-$2 ,tﬁillion_{‘tQ,‘.Rst, who
‘gave a Promissory Note 3péyable to “Warren P. Holliday aﬁd Patricia B. _Hoﬂiday",- as joint tenants

‘or the survivor of them, or order...” Patricia testified that she was included s an obligee on the




Proniissory Note because she “was’ married to Warren. It wasa joi_xjﬁt'"assqt_;-’" Deéposition of Patiicia
Holliday at. 39-40. At all times:until 1he NBSC note was repaid in full, Warren had possession of
the original Promissory Note. Patricia never had possession of the note. Patricia testified that
Warren had demanded payment from Ross in the time period of 2005 t0:2007. Id. at:32.

In2013; Pa’tr‘-iéiva filed for divorce from Warren. On December 9, 2013, Warren and Patricia
were divorced by Order of the Family Court, which adopted the Marital Séttlerient Agreement
that Warren and, Patricia had.executed prior to’ the entry. of the divorce. The Family Court Order.
provided that “[t]he personal property acquired by and between the parties during the marriage has
beén "f?'q't_iitajblyfft‘i‘if\i,i’ded'?to fh'éif 'ﬁiutuéi §3tis-fécltit)nv."" The: MaritaIE'Settlement-. Agreement pvrov‘idéd
‘that Warren, his successors, heirs and assigns ;would pay to'Patricia.$1 6,000 per month for Her'life-,»
that Patricia,would own the family home-and most of the married couple’s personal effects, and
that she. would have a life ins‘urance:-,pbl‘"ié;},{‘:on- Warren’s life in the amount of $645,000. In _
exchange, Patricia gave. up all.claims to. any business property of Warren, as well as all personal
property in Warren’s possession and not specifically mentioned in the'agreement. The'agreement
provides 'i_n,.pertin,ér'lt;parf: :

“Whereas, the parties now consider it to be in their respective best interests to settle:

all issues between themselves and all matters heretofore arising or hereafter:to arise

from thexr ‘marital. union; they have reached a permanent, complete, and final,

-agréement; ... and they desne that {the: agreement] shall constitute’ the total

‘agreement between them, both now:and following any- divorce-which either mlght'

obtain, -with respect 1o all matters; which- were. raised -or could have been raised

‘between the parties hereto, othiet than the issue of divorce itself. »

“The parties do hereby waive, release and forever acquit, and do hereby dlscharget

‘each other, their administrators, successors; heirs, -assigns: of and ‘from any.and all

suits: actions, causes of action, claims, demands, damages (known unknown, '

foreseen and' unforeseen), . mcIudmg, but not limited to, thosé resulting: fromor

arising out of the marital rclatlonsh;p between Warren and Patricia, their marriage;
separation or divorce, or any tort, or other legal or eqmtable claim (except those.




arising from a breach of this Agreement) from the beginning of the world to the
date of this Agreement.

“The parties agree that Warren shall retain and continue full ownership and interest
in any and all [of his] companies and other business assets which Warren holds at
this time. Patricia hereby relinquishes and waives any claim she may have in or
against these business assets, except as provided in the Patricia Anne Holliday Trust
[which provided for the $16,000 monthly payments]. Warren shall retain sole
authority to manage these business assets personally, or at his sole discretion,
delegate or appoint management of these business assets to a person holding
durable power of attorney.”

“Except to the extent set forth in this Agreement, Warren and Patricia have made a
physical division of all other personal property acquired during the marriage,
including, but not limited to, household furnishings, appliances, bank accounts,
retirement accounts, money situated in other accounts, jewelry, sporting equipment
and all other personal property of value. The parties each release the other from all
claims of interest to any monies or assets in the possession of the other... Each
shall retain sole ownership of all such properties in his or her possession or titled in
his or her name unless such property is made the property of the other pursuant to
the terms of this Agreement.”

“Warren and Patricia each waive any claim of inheritance or right that they may be
entitled to by virtue of the SC Probate Code to share in the other’s estate... Warren

and Patricia are limited to the receipt of those properties or monies as outlined in
this Agreement.”

Ross made payments to Warren, but not to Patricia. In early 2016, prior to Warren’s death,
the loan from NBSC was paid off in full. In September of 2016, Warren died and, in his will, left
all of his business properties and personal assets to his heirs, Ross and his brother, Lea Holliday.
On July 12, 2017, Patricia’s lawyer made a demand that Ross repay the $2 million note. On
February 19, 2018, Patricia initiated this action to collect from Ross on the note.

CONCLUSIONS OF LAW

A. Summary Judgment Standard
Summary judgment is proper when “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as

to any material fact and that the moving party is entitled to a judgment as a matter of law.” Rule

(09)



56(c), SCRCP; Evening Post Pub. Co. v. Berkeley County Sch. Dist., 392 S.C. 76, 81, 708 S.E.2d

745, 748 (2011). “Under Rule 56(c), the party seeking summary judgment has the initial

responsibility of demonstrating the absence of a genuine issue of material fact.” Baughman v. Am.

Tel. & Tel. Co., 306 S.C. 101, 115,410 S.E.2d 537, 545 (1991) (citing Celotex Corp. v. Catrett,

477 U.S. 317, 106 S. Ct. 2548 (1986)). In considering a motion for summary judgment, “the
evidence and its reasonable inferences must be viewed in the light most favorable to the
nonmoving party.” Id. “Suﬁmary judgment is not appropriate where furthe.r inquiry into the facts
of the case is desirable to clarify the application of the law. . . . Even when there is no dispute as
to evidentiary facts, but only as to the conclusions or inferences to be drawn from them, summary

judgment should be denied.” USAA Property & Cas. Ins. Co. v. Clegg, 377 S.C. 643, 653, 661

S.E.2d 791, 796 (2008). Evidence, however, is not sufficient to overcome summary judgment if it
is introduced “solely in a vain attempt to create an issue of fact that is not genuing.” Main v. Corley,
316 S.E.2d 406, 407 (S.C. 1984). The Court finds that the material facts are not in dispute and that
this matter is ripe for summary judgment.

B. Release

The Promissory Note at issue in this case is personal property of value and a “negotiable
instrument” as defined by the Negotiable Instruments Section of the South Carolina Commercial
Code. See S.C. Code Ann. § 36-3-104. As provided by § 36-3-604, a person entitled to enforce
an instrument, with or without consideration, may discharge the obligation of a party to pay the
instrument in either of two ways: (1) an intentional voluntary act or (2) agrecing not to sue or
otherwise renouncing rights against the party by a signed record. See S.C. Code Ann. § 36-3-
604(a). In this case, as demonstrated in this section and the following, Plaintiff’s intcrest in the

Note was released in multiple ways.

A



‘First, thie Marital Setflemerit Agreermient, by its terms, resolved all 1ssuesof owriership of
marital assets. ‘As _eve.n;.?laiptiff recognized, the. Promissory Note at issue herein was .a’ marital
asset. Marital property is defined as all real and pcr_sonaI::'property acq_uire_d-;byffhe-:parties.-.d'uringg_
marriage and owrned as of the date of filing or commencement of marital lifigation' regardless of
howiitle is held. 8.C. .Cp'ﬂ’c Ann. § 20-3-630(A). Equitableedistributioﬁ of rjx_xiar;_ital-assets:i“s based

" on a.recognition that ‘marriage is, among other things, an :economic pg(tnétShip. -Johnson v..

Johnson; 296.5.C. 289,293, 372:8.E:2d 107,.109 (Ct.-App. 1988). When a marriage ends, division
of the property acquired is determined by the guiding equities set forth in Section 20-3-620 of the
‘South Carolina Code. Id. ‘Similarly, South Carolina law fe'CQghizéfs.-.?haf:'aribé“eﬁ'.ci?f)’; miay.contract

away. her beneficiary interest through a separation or. property. settleniént agreement, even if the

beneﬁéi*&ry designation:is not meail}I,changed. Estate of Revis v. Revis, 326°8.C. 470,477, 484
SE24112, 116.(Ct App. 1997). -

"I;tf‘ilS. undisputed-that the- loén maaé_ to 1io‘sjs* was doné dvujringu the mvarri‘ége of Patricia and
‘Warren. All debis and'recéivamgs,ar;ising- during thé marriage of the parﬁe,sjféon's-titmes.maﬁfai
‘property. _.W'hen Warren-and Patricia obtained a divorce, they entered.into:a Marital ‘Sc’_tvtlcment
.Agrccfﬁgﬁt that gave ‘Warren all property (whether pérsoﬁai or bﬁsinesé) that Qés_not specifically
givc:_n__tp:‘ Patriéié. Patricia expressly released Ross—who is an heir, personal r;:p'r'e’sentativ.e,r
successor and-assignee of Warren—from “all suits, actions, causes of action?” that _,rﬁzsuii..fram or
.arisé oﬁtz of the “marital relationship ... from- the beginning of the world to the- date of this
agreement.” In addition, Patricia released any claims-to the: Note repeatedly: throughout the
document. - The"re'leaSé_{spééifﬁc'al_'ly. says that “Wérrén..Holliday' shall fehiain3-;s§iel_y.'li'abl'e‘ for any:
and all business debts tﬁat ‘Warren has incurred’_"saﬁd that “Warren and Patricia are limited to the

-re,ceipt of those-properties or monies as outlined in this Agreement.”




The Family Court’s act of entering the Agreement into the Final Divorce Decree estops
Plaintiff from asserting a claim to this Note. See S.C. Code Ann. § 20-7-420(2) (Supp. 1998)
(granting family court exclusive jurisdiction over all legal and equitable rights of parties in actions
in and to the real and personal property of the marriage); see also S.C. Code Ann. § 20-3-130(G)
(Supp.1998) (“The Family Court may review and approve all agreements which bear on the issue
of alimony or separate maintenance and support, whether brought before the court in actions for
divorce from the bonds of matrimony, separate maintenance and support actions, or in actions to
approve [an] agreement where the parties are living separate and apart. The failure to seek a

divorce, separate maintenance, or a legal separation does not deprive the court of its authority and

jurisdiction to approve and enforce the agreements.”); Moseley v. Mosier, 279 S.C. 348, 353, 306

S.E.2d 624, 627 (1983).

The Court finds that the language of the Marital Settlement Agreement provides that
Patricia expressly released any and all claims she had to the marital assets, both business and
personal of Patricia and Warren, except as provided in the Agreement. The Court concludes that
Patricia has no claim to, or interest in, the Promissory Note at issue in this matter.

At the hearing before the Court, Patricia argued that S.C. Code § 62-2-507(c)(2) somehow
preserved her interest in the Promissory Note despite the terms of the Marital Settlement
Agreement. That Section states in pertinent part:

(c) Except as provided by the express terms of a governing instrument, a court

order, or a contract relating to the division of the marital estate made between the

divorced individuals before or after the marriage, divorce or annulment, the divorce -

or annulment of a marriage: ‘

(2) severs the interests of the former spouses in property held by them at the
time of the divorce or annulment as joint tenants with the right of survivorship so
that the share of the decedent passes as the decedent’s property and the former

spouse has no rights by survivorship. This provision applies to joint tenancies in
real and personal property, joint and multiple-party accounts in banks, savings and



Joan assocxanons credit unions, and other institutions, and any. other form .of'
co~ownersh1p with survworshxp incidents. [Emphasis. added ]

Becaiise there ‘were express terms in a.Court Order? tthe Court: finds that Patricia released her
interest in the Promissory Note .u‘rf;‘_dér the terriis of this statute:

C. Statu'_te of Limitatiim's'

" The Defendant contend.s Patricia’s claim are. also barred under the applicable Statute of
. 'L-im'itatians. -He':coﬁténds-that S.C. 'C‘o'de‘-.i§"‘3'6é35-l~'l"8 requires that a plaintiff bring an action‘Within.
| six years after a c_i"e\mé_nd fOt'payxhént has"bécn‘ made orwithin ten (10) iyea‘rS of the date,ofl'he,notev
if no payments have been made. Patricia ar‘g@éd that no payments ¢W<‘:_r'é made to her and .thaf .Sh"c"‘v
had noi,knq.WK'edgc=."ihat any payments hédf’.ever” been made by Ross'to ‘Wa.rr'izni_ : Th@Séi‘Défendasif.‘
argues, Patricia-v\}ent‘_thirtee'n (13) years Wifhout requestingpayments“on the No‘tve or eveﬁ inquiring
as to whether the Note had been or-was: bemg, paid.

Patrlcxa argued that Ross. had tesnﬁed that ke had made payments in 2005 through 2007.
and another payment:in. 2010 after Warren’s demand. for payment. ._D_efendant argues -t,h,at;”un_der |
the applicable st_atute_si of limitations, evé‘n if these: _payments‘fetfi ggg‘re‘dfithe!siart:of the.l im’iiations_:
. ';pe"ricsd_, Pat]r,ié»i_a"fs;:aétiéh;"in’ 2018 was well after six (6) years after Ross made his last paymentto.
Warren.

"’I;he_; Court has concluded that Plaintiff is barred from suing-for breach of co\nvtfract*in this
case &l_xe 1o-the Marital ‘Settlement Agreement as explained above. Since this issue is dispositive
the Court éeélines to address the ‘merits of the Defendant's statﬁte of 'Ii'mitations:argument on
sumimary judgment.

CONCLUSION

.Baéed, on the undisputed facts and conclusions of law, it is hereby ORDERED' that

Defendant’s Motion for Summary Judgment is GRANTED.




IT.IS SO-ORDERED.

"Hon\DghdAI L: Jefferson
»Présidingrj_vludgé-'
Ninth Judicial Circuit

Charleston, South ‘Carolina-

October: ID ,2019.




