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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FOR THE FOURTH JUDICIAL CIRCUIT
)

COUNTY OF CHESTERFIELD
Thomas Jeffrey Stewart, ) Case No.: 2017-CP-13-00776
S.C.D.C. No. 353430, ) . =
Applicant, ) me 8
' } ORDER OF DISMISSAL g Y
Y ) {-2 o ?—_—’,
| ) 82z
State of South Carolina, ) f’f’é Eﬁ- e
) in W
Respondent. ) o &
)

This matter comes before the Court by way of an application for post-conviction relief filed
by Thomas Jeffrey Stewart (“Applicant™) on December 7, 2017. Respondent made its return on
July 6, 2018. The Court convened an evidentiéry hearing into the matter on August 21, 2019, at
the Chesterfield County Courthouse. Applicant was present at the hearing and represented by
Sherril Alford, Esquire. Jacob A. Isenberg, of the South Carolina Attorney General’s Office,
represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea counsel,’
James Rivers, Esquire (“Counsel”) also testified. The Court had before it Applicant’s records from
the South Carolina Department of Corrections, a copy of the original plea transcript, the records
of the Chesterfield County Clerk of Court regarding the subject convictions, Applicant’s direct
appeal records, and the pleadings. After a thorough review of the cvidence and testimony, this
Court finds Applicant’s application should be dismissedA with prejudice.

I, PROCEDURAL HISTORY
Applicant is confined in the South Carélina Department of Corrections pursuant to orders

of commitment of the Chesterfield County Clerk of Court. Applicant was indicted at the March
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2010 term of the Chesterficld County Grand Jury for murder (2010-GS-13-00192), and posscssion
of a weapon during the commission of a violent crime (2010-GS-13-00263).

Casey Secor, Esq. and S. Boyd Young, Esq. represented Applicant at trial. Kernard E,
Redmond and Adam Foard, of the Fourth Circuit Solicitor’s Office, prosecuted the case. On
December 3, 2012, Applicant proceeded to trial before the Honorable J. Michael Baxley and a

jury. The jury found Applicant guilty as indicted on December 6, 2012. Judge Baxley sentenced

Applicant to imprisonment for a term of life.

Applicant filed a timely notice of appeal and a direct appeal was perfected?_ﬁ,' Jarrett
: I-;'—; s
Coco, Esq., who raised the following three issues: s

r
we

1. The trial court erred in finding no discrimination in the State’s usc of peremptony.
challenges becausc (a) the trial court failed to comply with the third step mﬁw‘
Batson analysis which requires a court to meaningfully evaluate the persuaswaness
of the prosecutor’s group neutral explanations and make a deliberate dedision
whether purposeful discrimination occurred; and (b) Appellant proved the State’s

proffered reasons were pretextual because they were not applied in a neutral
manner.

L0 <l Hd 0T 45 @il

2. Where the State announced to the jury that malice can be implied from use of a
deadly weapon and where the jury was asked to consider a lesser included offense
of murder and self-defense, the trial court erred in overruling Appellant’s objection
and failing to issue a correction to the jury.

3, The trial court erred in overruling Appellant’s objection to unfairly prejudicial
character evidence offered by the State.

The parties proceeded to oral arguments on April 14, 2015. Applicant was represented by Mr.
Coco, Esq., and Donald J. Zelenka, of the South Carolina Attorney General’s Office, represented
the State. By opinion decided July 15, 2015, the South Carolina Court of Appeals reversed

Applicant’s convictions and remanded the case, finding the State committed a Batson viclation

and that the trial court erred in its review. State v. Stewart, 413 S.C. 308, 775 S.E.2d 416 (Ct.
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App. 2015). Respondent petitioned the Supreme Court of South Carolina for a writ of certiorari,
which was denied by order dated May 19, 2016. The Remittitur was issued on May 24, 2016.

After remand, Applicant was represented by James Matthew Rivers, Esq. On June 23,
2017, Applicant pled to murder pursuant to North Carolina v. Alford, 400 U.S. 25, (1970); the
weapon charge was dismissed nolle prosequi. The Honorable Paul M. Burch sentenced Applicant
to imprisonment fbr a term of 30 years.

Applicant filed a timely notice of appeal. By Order filed October 17, 2017, the South
Carolina Court of Appeals dismissed Aﬁplicant’s appeal for failure to provide a sufficient

explanation as required by Rule 203(d)(1)(B)(iv), SCACR. State v. Stewart, S.C. Ct. App. Order

filed October 17, 2017. The remittitur issued November 2, 2017.
I, CURRENT ALLEGATIONS

In his post-conviction relief application, Applicant alleges he is being held unlawfully for .

the following reasons:

1. Ineffective Assistance of Counsel o =
a. Failure to investigate facts of the case e ,‘1_3
. . rigra s

b. Provided erroneous advice about sentencing and ncver filed for = gﬁu "
. . (bord <2

- reconsideration pagadiy
2oX o
SEiE =
' . -y —
Applicant requests relief as follows: = 3
o o
N

o Sentence vacated, conviction reversed, and remand for new trial
At the evidentiary hearing, Applicant proceeded forward on the above-mentioned allegations.

Applicant also proceeded forward on a claim for incffective assistance of counsel based upon a

failure to preserve an issue for appeal.

II1, FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the

witnesses presented at the hearing, ﬁassed upon their credibility, and weighed the testimony
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accordingly. Further, this Court has reviewed the records submitted to it by thea'?arties angthe
. oy

M2 @
legal arguments made by the attorneys, Pursuant to 8.C. Code Ann. § 17-27-80, tEiSiE afirt nmkes

v

e (9]

¢
40
J

0

the following findings based upon all of the probative evidence presented. e

oo o J

e

A. Ineffective Assistance of Counsel "‘ :;

Applicant’s allegations of ineffective assistance of counsel are without merit. In a%CR

action, Applicant bears the burden of proving the allegations in his application. Butler v. State,

286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of

counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the

" proper functioning of the adversarial process that [it] cannot be relied upon as having produced a

just result.” Strickland v, Washington, 466 U.S. 668, 686 (1984); Butlcr, 286 S.C. at 442, 334
S.E.2d at 814.

In evaiuating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland. First, Applicant must prove that counscl’s

performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625
(quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the attorney
provided representation within the range of competence required in criminal cases. Butler, 286
S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assis-
tance and made all significant decisions in the exercise of reasonable professional judgment.” Id.
(citing vStrickland, 466 U.S. at 690). “When counsel focuses on some issues to the exclusion of
others, there is a strong prcsumption that he [or she] did so for tactical reasons rather than through

sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690).
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The Court, in determining deficiency, must affirmatively entertain the range of possible reasons

counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011);

Harrington v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent, relief is

not automatic. The Sixth Amendment guarantees reasonable competence, not perfect advocacy

- Judged with the benefit of hindsight.” Yarborough at 6; see also Murphy v. Davis, 901 F.3d 578,
| 592 (5th Cir. 2018) (“[Clounsel’s performance need not be optimal to be reasonable.™). Applicant
must overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625.
Second, counsel's deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “The prejudice

analysis requires the court deciding the ineffectiveness claim to consider the totality of the
(3
l"‘lt

evidence before the judge or jury.” United States v, Basham, 789 F 3d 358, 371-72 (4;&1 20 1§S§

e VUYL
]

' A ;;- 4
(quoting Elmore v. Qzmint, 661 F.3d 783, 858 (4th Cir. 2011)). ua,-., o
<"y ﬁ.‘.

OO:"‘

In the context of a guilty plea, Applicant must show that there is a reasonable:-?rqﬁabnh%
that, but for counsel's alleged errors, he/she would not have pleaded guilty and would Hé’ve insistedd
on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). Because a guilty plea is a solemn,
judicial admission of the truth of the charges against an individual, the PCR applicant’s right to
contest the validity of such a plea is usually, but not invariably, foreclosed. Scc Blackledge v.
Allison, 431 U.S. 63, 73-74 (1977) (“Solemn declarations in open court carry a strong prcsﬁmption
of verity. The subsequent presentation of conclusory allegations unsupported by specifics is
subject to summary dismissal, as are contentions that in the face of the record are wholly
incredible.”). Statements made during a guilty plea should be considered conclusively, unless an

Applicant presents valid reasons why he or she should be allowed to depart from the truth of his
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statements. Dalton v, State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing

Crawford v. United States, 519 F.2d 347, 350 (4th Cir, 1975)).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s éerformance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is

easier to dispose of an ineffectiveness claim on the ground of lack of sufficiengprejudicéSthat
- )

laad
[ gl

course should be followed. Id. at 696-97. %',Q?%
HERE

Xy

1, Failure to Investigate Facts of Case

Kd OE 438

(103
03 30

£ )

1

Applicant contends Counsel failed have an expert inspect the confcgb',on Vide#s in

WY

P o
)
preparation for trial. In reviewing a claim that defense counsel failed to properly investigﬁa a

defense to a crime, a court'’s principle concern is whether the investigation “was itself reasonable.”
Taylor v. State, 404 S.C. 350, 364, 745 S.E.2d 97, 104 (2013). However, Counse] is not deficient
in conducting a reasonable investigation as long as they interview potential witnesses “when it is

reasonable to do so.” Edwards v. State, 392 S.C. 449, 457, 710 S.E.2d 60, 65 (2011).

Here, Applicant testified Counsel agreed to have an expert review the confession tapes.
Specifically, Applicant testified he wanted the tapes to be checked for doctoring, Finally,
Applicant testified Counsel failed to have an expert review these tapes before the suppression
hearing,

On the other hand, Counsel credibly testified he paid an expert to review the confession
tapes. Thereafter, Counsel credibly testified the expert concluded there was nothing wrong with
these tapes. Finally, Counsel credibly testified he relayed this information to Applicant before the

suppression hearing.
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Accordingly, this Court finds Counsel provided credible testimony on the issue, Therefore,
this Court finds Counsel reasonably investigated the tapes to ensure there was no improper
tampering. As a result, this Court finds Applicant has failed to overcome the burden to prove
Counsel was deficient in investigating the confession tapcs.

Applicant contends an expert witness would conclude his confession tapes were improperly
doctored. The prejudice prong is dependent upon whether counsel’s deficiencics “affected the

outcome of the plea process.” Fricerson v. State, 417 S.C. 287, 789 S.E.2d 762 (Ct. App. 2016),

affd as modified, 423 S.C. 257, 815 S.E.2d 433 (2018). To establish it through witness
corroboration an applicant “must produce the testimony of a favorable witness or otherwise offer

the testimony in accordance with the rules of evidence at the PCR hearing.” Bannister v. State,

333 8.C. 298, 303, 509 S.E.2d 807, 809 (1998). “Hearsay” is a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted. SCRE 801. Mere “speculation” about the details of what a witness would testify

about is insufficient to establish prejudice. Dalton v. Statc, 376 S.C. 130 at 143, 652:S.E.2d &%

0= 3

at 877. REE T

. ) R @

Here, Applicant testified law enforcement cut portions of the vidco out gy dpator h:ﬁ

statements. Thereafter, Applicant testified an expert in video tapes would figure 5&5 out aﬁ(é:’r)
“

: ~
.reviewing them. On the other hand, Counsel credibly testified the individual he paid to review

these tapes worked in videotaping news for several ycars. Counsel further credibly testified this
- expert affirmatively concluded nothing was wrong with the tape. Therefore, Counsel credibly
testified he decided not to use this witness in preparing for trial because the testimony elicited

would be unfavorable.
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Accordingly, Applicant has not presented a witness fo corroborate his claims. Also,
Counsel provided a credible explanation on what an expert thought of the video at issuc.
Therefore, this Court finds Applicant is insufficiently speculating as to what an expert witness
would testify about the confession video. As a result, this Court finds Applicant has failed to

overcome the burden to prove he was prejudiced by an alleged failure to investigateSthe confes'gon
<

. 2= R
video. Zmme o
moes W
1] . O T ﬁ CJ
2. Failure to Advise e
D 4
Siswm &+
. : . . . . " s
Applicant contends Counse! failed to advise him he was pleading to m el r'insteaddof
oy o
* ~3
manslaughter.

Here, Applicant testified he believed he was pleading to manslaughter based upon
conversations with Counsel before the plea hearing. Applicant testified Counsel agreed this was
not a murder case so they agreed only a manslaughter plea would be accepted. Finally, Applicant
testified he did not realize he pled to murder until after incarceration.

On the other hand, Counsel credibly testified he believed this case presented a genuine jury |
question on whether manslaughter or murder occurred. Further, Counsel credibly testified he
communicated his belief on the factual issue to Applicant. Counsel credibly t_estiﬁed he talked
with Applicant about the importance of avoiding life without parole. Thereafter, Counsel
negotiated a sentence of thirty years for murder. Counsel credibly testified he believed this was a
favorable plea based upon thirty years being the minimum for murder as well as maximum for
manslaughter, Counsel credibly testified he communicated this deal to Applicant, who did not
want to plead guilty to murder. Counsel credibly testified he understood Applicant did not want
to plead guilty to murder. Therefore, Counsel credibly testified he communicated to Applicant the

existence of Alford guilty pleas. Counsel credibly testified Applicant understood all of the details
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behind the negotiated sentence. Finally, Counsel credibly testified Applicant affirmatively agreed
to the negotiated sentence.

Accordingly, this Court finds Counsel provided credible testimony on this issue.
Specifically, it is hard to believe Applicant would have entered an Alford plea if he believed it was
for voluntary manslaughter. Further, Counsel prévided the same explanation on this matter at the
plea hearing. (Tr. 94-5). Therefore, this Court finds Applicant has failed to overcome the burden
to prove Counsel did not advise him the negotiated sentence was based upon murder.

Applicant contends he was prejudice by the bad advice based upon not being eligible for
early release under community supervision,

Here, Counsel credibly testified he communicated that pleading guilty to murder included
serving day for day. Counsel then credibly testified he believed Applicant understood this would
be the consequence of pleading guilty’ to murder. Counsel credibly testified Applicant
acknowledged it was important to avoid the possibility of receiving a sentence of life without
parole again. Counsel then credibly testified they discussed the fact that his previous LWQOP
sentence was only reversed due to a procedural issue at trial. Therefore, Counsel credibly testified
they agreed upon a goal of avoiding life in prison ihis time around.

Accordingly, this Court finds Counsel provided credible testimony on the issue. Applicant
had a sentence of life without parole overturned on a procedural issue. Thereafter, he
communicated to his lawyer the importance of avoiding that sentence again. He would have been

exposed to life without parole had he gone to trial. Therefore, this Court finds Appljcant pledy

Pah) =
<y
guilty with the motivation of receiving a sentence more favorable than what he would1&s ,ﬁﬁbeeﬁ
SRE D
. Sk e 1
exposed to at trial. SR> S
ZEa50 .
=
©
'l (o ]
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Altematively, Counsel contends Applicant pled guilty because he lost the suppression
| hearing. Here, Counsel credibly testified Applicant signed a plea sheet to be enforced in the event
he lost the suppression hearing. The record reflects Applicant signed a plea sheet agreeing to enter
‘a negotiated sentence, under‘ Alford, for murder. At the plea hearing, Counsel stated this agreement
was contingent upon the outcome of the suppression hearing, (Tr. 92). Thereafter, Counsel stated
the benefit of this negotiated sentence was avoiding the high likelihood of being found guilty of
murder at trial based upon the admissible confession tapes. (Tr. 94). Therefore; this Court finds
Applicant pled guilty based upon losing the suppression hearing.

Alternatively, Respondent contends the plea court remedied any alleged erroneous advice
given by Counsel. An accurate plea colloquy can effectively cure crroneous advice or
misunderstandings between counsel and their client. See Wolfe v. State, 326 S.C. 158, 165, 485
S.E.2d 367, 370 (1997) (stating that plea counsel's deficient performance can be cured by the plea
court's colloquy). At the plea hearing, the court notified Applicant he would serve every day of

the thirty year sentence. (Tr. 107). Accordingly, this Court finds the plea colloquy correct any

b 4
(=]

——
>

=
13 |
~

1
o

alleged erroneous advice about the eligibility of early releasc for a charge of murder.

s
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e
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3. Failure to Object wJ
o

J 43 ¥edi
PR

Applicant contcnds Counsel failed to preserve the confession tapes for suppre§

an
wh

—

Y

o
-~

¥

on appeal.

Here, Co.unsel credibly festiﬁed he went through with a hearing to suppress the confession
tapes. Furthermore, Counsel credibly testified he lost the suppression hearing. Finally, Counsel
credibly testified he objected to the court’s decision 1o not suppress these confession tapes. This
is consistent with the record. Specifically, the record reﬂccts.thc plea court acknowledged Counsel

preserved this issue for review. (Tr. 91). Accordingly, this Court finds Counsel objected to the
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court’s decision to protect Applicant on appeal. Therefore, Applicant has failed 1o overcome the
burden to prove Counscl was deficient based upon a failure to object.

Applicant contends he was prcjudiced by Counsel’s error because the suppression issue
was not preserved for appeal. Here, the record reflects Counsel filed a notice of appeal based upon
the plea court’s ruling that videotaped statements were admissible. The record also reflects
Counsel notified the Court of Appeals he specifically argued the evidence was inadmissible based
upon tampering.! Thereafter, the record reflects the Court of Appeals issued an order of dismissal
based upon the failure to provide a sufficient explanation in accordance with 203(d)(1)(B)(iv).
Accordingly, Applicant has failed to explain how this order specifically pinpoints a failure to

preserve in dismissal. Therefore, this Court finds Applicant has not provided sufficient evidgnce

ey c=

—r-

to conclude this dismissal resulted from a failure to preserve. Thereforc, this C()'iﬁm:rll:ds k;rgxas
Lilmor O
s .
failed to prove prejudice on an alleged failure to object. ES ga(_: oy
11I. CONCLUSION e2x =
SRR

Based on all the foregoing, this Court finds and concludes that Ap}g}f'cant has;\ﬂot
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the.receipt by counsel of writicn notic¢ of cntry of judgment lo securc the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in sccking

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek

| Counsel also cited Jackson v. Denno, 378 U.S. 368 (1964).

Page 11 of 12




appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures
for appeal.

IT IS THEREFORE ORDERED:

i That the Application for Post-Conviction Relief must be denicd and

dismissed with prejudice; and

The Applicant must be remandcd to the custody of the South Carolina
Department of Corrections.

AND TT IS SO ORDERED this Z Z day of%ilﬂ( 201

Fou h Judmal Circuit

T .F-;_:-/-_, L _V-l-_/.f-;‘.;'

, South Carolina
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