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‘IN THE COURT OF COMMON PLEAS -

STATE OF SOUTH CAROLINA: ) -
COUNTY OF LAURENS ) OF THE EIGHTH JUDICIAL CIRCU E
Tito O. Marin, ) 201 8-CP-30-512
8.C.D.C. No. 375585, ) DEC 10 2019
. ) s.c
v . . . SUP
Applicarit, ) ~ RENE
)  ORDER OF DISMISSAL oo Counr
| » ) z o 5E
State of South Carolina, ) = :: ~Lpa
' ) o3 \_n oo
Respondent. ) Z = C:
. ) > o
. o Fg

on July 5,201 8 by Tito 0 Marin (Appllcant) The State (Respondent) fileda Return on December
14, 2018 requestlng an evrdentrary heanng An ev1der1t1ary heanng 1nto the matter was convened
on October 17, 2019, at the Greenwood County Courthouse. Appl1cant was present at the heanng
and represented by Ashley MeMahan, Esqulre Assistant Attorney General Brianna L Schill of
the South Carolma Attorney General’s Office appeared on behalf of Respondent At the hearlng,
Apphcant testlﬁed on hrs own behalf Joel T. Broome (Broome) and Lydia Angelrca Hemandez
(Hemandez), Esqurres also testlﬁed Aﬁer areview of the record and all evrdence presented thrs
Court ﬁnds Appllcant has failed to meet hlS requrslte burden of proof and denies thrs applxcatron
with ‘plre}udlce. N ,
| L PROCEDURAL HISTORY

| Apphcant is presently confined in the South Carolma Department of Correctlons pursuant
to orders of commitment of the Laurens County Clerk of Court Durmg the May 2017 term, the

Laurens County Grand Jury mdtcted Apphcant for two counts of ﬁrst degree crlmmal sexual

conduct with a minor (2017 GS- 30—0989 -0990). Hernandez represented Apphcant Deputy

Solicitor C, Dale Scott of the Eighth Circuit Solicitor’s Office prosecuted the case.
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. On February 27 2018 Applicant appeared before the Honorable Frank R. Addy, Ir. and
: pled guilty as indicted. Pursuant toa negotlated sentence between the State and Applicant, Judge
L i-,Addy sentenced Applicant to concurrent terms of twenty-five-years’ imprisonment on each charge,
. alpng with crédii for time served of 358 days. Applicant did not appeal his guilty plea or sentence.
IL FACTUAL HISTORY
On March 7,2017, Victim 1 was in fourth grade and was learning about good touches and
bad touches. (GP Tr. 9-10.) During the class, Victim 1 bégan to cry and physically react to the
" information she was learning. (GP Tr. 10.) The teacher iook Victim 1 aside and asked her if
everyﬂﬁrllg"was alright.’ F(GP Tr. 10.) Victim 1 told her teacher she had received bad touches from
Appliczint. (GP Tr. 10) "fhe téachér notified the principal, who iﬁ tum notified DSS. (GP Tr. 10.)
-T}‘xe Viétim was iﬁterviewed Sy Jared Honeycutt (Honeycutti With the Laurens County Sheriff’s
Department and shé iold him about incidents .‘tl‘lat occurred Whén she was éi ght years olci. (GP Tr.
10.) Victim 1 was sent fo a forenéic intervieﬁef and disclosed the details of Applicaht’s actioné.
(GP Tr. 10.) Victim l'stat'ed Apphcant — who 1s her secénd cousm —would babysit her whiie her
mothef was at work. (GP "Tr‘ 10. ) Durihg the first assault, Appliéant walked into her room and
1ocked the door behmd hun (GPTr. 11.) He began touching Vlctun 1’s breasts, body, and vagma
(GP Tr. 11 ) Vlctlm 1 described bemg frightened because only her mother had seen her without
clothes on at that time. (GP Tr. 11.) At some point, Applicant began to take her clothes off and
laid her on the bed. (GP Tr. 11.) Applicant covered .Victim 1’s face with a pillow, but she
déscribed being éble to hear his belt rattliﬁg and hlS boo£s oﬁ the floor. (GP Tr. 11) Applicant
then procee&ed to have seAxua.l. intercourse with Victim 1. (GP Tr.11.) Victifﬁ 1 stated she vomited
after the first assault and “felt so sick.” (GP Tr. 11.) Appllcant left the p1110w over her head and

told her to get dressed when he left her room. (GP Tr. 11.)
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Apphcant assaulted Vrctxrn 1 more than one time and each time he would place a pillow
O\ter her head. (GP Tr. 11-12) Appllcant told V1ct1m 1 h1s actlons were her fault too and what -
they did was wrong, so she better not tell her parents because they would not love her anymore.
' (GP Tr 12.) | - |

Upon further 1nvest1gat10n mto the famlly by the Laurens County Sheriff’s Office, they
located Vlctlm 2. (GP Tr 12) Vrctlm 2 was 1nterv1ewed by Honeycutt and, without knowmg the
specrﬁcs of Vrctlm 1’s allegatrons Vrcnm 2 began to cry when Honeycutt asked certain questlons
about Apphcant (GP Tr. 12. ) Vlct1m 2 who is now seventeen years old, told Honeycutt Appllcant
raped her when she was ten years old (GP Tr 12 ) Vrctlm 2 said. Applicant took her into his
bedroom, locked the doorbehmd h1m, and began touchmg her body.l (GP Tr. 12.) Applicant took
her clothes off and placed a plllow over her head (GP Tr 13 ) Apphcant then had sexual
mtercourse with Victim 2 and told her if her parents found out they would hate her forever. (GP
Tr. 13.)

III. ALLEGATIONS RAISED

In his appllcatlon for post-convrctlon relref Applicant makes the followmg allegatlons as

to Hernandez.
| | . Ineffectlve Assistance of Counsel

“failure to discharge his duty of due diligence to 1nvest1gate the
evrdence, facts, and witnesses in this case”

b. “for coercing the defendant into a guilty plea”
¢. “for an involuntary plea”
d. “for his abandonment of his client, before trial”
¢. “counsel failed to investigate the case” :
f. counsel failed to provide a proper defense for physical evidence for
the case” ,
“g. “counsel failed to spend adequate time with petltloner revrewmg’

drscovery with him and preparing for trial”

" h. “counsel failed to adequately investigate the alleged crime scene or
the allegations so as to be prepared to present testimony of relevant
evidence related to the matter”
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i. “counsel failed to investigate witnesses and prepare for trial”

Jo “counsel was ineffective for providing erroneous and incorrect
advice to plead guilty instead of challenging the state’s evidence
through the protections of trial” :

2. Involuntary Guilty Plea -

a. “Petitioner’s plea was unknowing and involuntary entered into, due
to incomprehension of the indictment and the guilty plea. Petitioner
has never seen the ‘indictment .or reviewed it with counsel.
Furthermore, petitioner did not understand that a guilty plea must be
entered voluntarily and intelligently. The defendant must be advised
of his privilege against self-incrimination, the right by trial by jury

~ and the right to confront one’s accusers” . o

b. “The Petitioner’s counsel used coercion and scare tactics with a

,_ threat of a life sentence, to obtain a guilty plea in this case”

c. “Before the day of the trial, defendant’s attorney used terror and
scare tactics, towards his client te]ling him to enter the plea bargain
for 25 years or he was going into court and for sure, get a life

- sentence.” Thereby, effectively abandoning him/his client before
trial”
~ An evidentiary hearing was held on October 17, 2019, At the outset of the hearing, PCR
stated Applicant would be going forward on the allegations as set fdrt_h in Applicant’s PCR
application.
IV. SUMMARY OF PCR TESTIMONY
- Applicant’s Testimony
Applicant testified Broome was his first attoney. Applicant testified he met with Broome
approximately six times. Applicant testified when he met with Broome they mainly discussed trial
strategy. Applicant testified he could not understand his cqnversétions with Broome because
Broome never used an interpreter.
Applicant testified Broome represented him until _Apblicapt retained Hernandez. Applicant
testified he retained Hernandez beqause Broome kept asking h1rn the same questions repeatedly.

Applicant also testified he ihstrut:ted Broome to contact his cbusin Santiago, but that Broome did

not do so.
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*Applicant testified he did. not visit with Hemnandéz personaily until ifxﬁnediéfely prior to
his pléé hearing. . Applicant testified he mostly consulted with someone else vfrofnkH;ex;nandez’s
office, although he could not specifically recall who. Applicant testified he received news from
Hernandez’s office that there was plea offer of twenty-five years, Applicant testified thé unknown |
individual from Hernandez’s office told him to go to trial if he did not want to accept that plea
offer. Applicant testified he was worried about the proof the State had égéinst him. -'Applicant
testified he was scared of reéeiving a life sentence and that he pleaded guilfy bécause he thought
he did not have a choice. Applicant testified he‘ was coerced into taking the j;lea offér: Apbl_icaﬁt
testified he believed the guilty plea offer was not adequately explained to hirn, and that if it had,
he would not have taken the plea offer. |

* Applicant testified Hemandez did not discuss the evidence the State had agaist him.
Applicant_also testified Hernandez did not discuss possible defenses with Appiicérit. Applicant |
testiﬁed.he. gave his W2s to Hernandez as well, but she didn’t do anything ‘with them. |

Applicant testified he could not recall whether he gave Santiago’s fiame to Hel_'nandéz, but
he testified he did give-it to Broome. Applicant testified Santiago woﬁld have corroborated his
story that he was working in North Carolina during the underlying incidénts in this case. Applicant |
testified Hernandez told'him she could get him a sentence of time-served.

Applicant testified he recalled Judge Addy discussing his constitutional rights with him at
his guilty plea hearing, and he recalled waiving those constitutional rights. Applibahi.teStiﬁed he |
recalled télling J u&gé Addy he was satisfied with Hernandez’s representation, z;lthougﬁ Applicant
testified he responded “yes” to Judge Addy’s questions when éppropriate so he could “gét the |
deal.” Appiicant testified he recalled télling '-Judge‘Addy that Hernandez did everyﬂiing he wanted

her to do, and then subsequently reaffirmed that he was satisfied with Hernandez’s representation.
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Applicant testified he rgcallgd telling the Court he was not promised anything other than what was
offered to him under the terms of his plea offer in exchange for his guilty plea. Applicant testified
he recalled telling Judge Addy that he was pleading guilty on his own free will and he was pleading
guilty because he was in fact guilty,

Broome's Testimony

quome testified he represented Applicant from his appointment date until Applicant hired
Hernandez in 2018. Brpqrne testified he visited Applicant in the detention center several times, -
Broqme testiﬁed they were in a trial posture during his representation of Applicant. Broome
testified th; plea offer Applicant received during Broome’s representatidn of Applicant was to
plead straight up for a sentence of twenty-five years, but Applicant declined that offer. -

| Broome. testiﬁed he did not have issues communicating with- Applicant without an
interpreter.  Broome testified AAp'plicant answered Broome’s questions in English. and
appropriately. Broome tgstiﬁed Applicant ,appeéred to understand Broome, and Broome testified
he could understand Applicant,

Broome testified Applicant told him he was working for a construction company in North
Carolina during the time frame of the underlying incidents. Broom testified he received W2s for
an individual named Jose Morrara, which indicated Morrara was employed by the construction .
company dm‘iflg the summer of 2014. Broome testified the date of employment contained in the
W2s only goipcided with one of the two inqidcnts in this case. The first indictment referred to an
incident occurring between June 1 and August 1, 2010, and the second indictment referred to an
incidenvt‘ occurring between June 15 and July 15, 2014. Broome also testified that he could not .
verify whether Applicant had an alias and was in fact the individual whose name appeared on the -

W2s. Broome also testified he attempted to obtain Applicant’s paystubs so he could specifically
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cb:;'oborate, whether Applicant ‘was working during the timeframe listed on the indictment
pertaining to the 2014 incident, but ihe construction company indicated Applicant had to sign a
release. Broome testified he sent the release to Applicant but he never heard back from Applicant,
and Applicant subséquently hired Hernandez.

Hernandez’s TeSrfmony | S

H_eman&ez testified she had nﬁ trouble communicating with Applicant bécause she is from
Mexico and could speak fluent Spanish. Hernandez testified she began representing Applicant
after. he- friend James Chrissley contacted hér about Applicant. He-rnandez'»testiﬁ'ed Applicant
retained her for the purpose of obtaining the best plea offer possiblé; Hernandez testified Apﬁlicaﬁt
told her Broome wanted to go to trial, but that Applicant did not want to | go to trial. Hernandez
testified she got Appliqant’é case continﬁed shortly after she was retained so she could work on
getting Applicant the best plea offer possible.: '_Hernandez testified Solicitor Scott was adamant
that he would not re-offer a plea offer, in part because the Viétims wanted Applicant to go to trial.
Hernandez testified that after some encouragement from the Court to reach a solution, Solicitdr
Scott agreed to offer the twenty-five year plea offer in ex’change to pleading to both chafges. o

Hernandez testified Applicant told her he was workirig in North Carqlina during the 2014
incident, but that Applicant came home every two weeks and stayed at the home where the incident
occurred on the weekends.. Hernandez also ’:testiﬁe‘d that the dates of Applicant’s alleged
employment with the construction company in North Carolinian did not coincide with the 2010
incident. ‘Hern'andez testified she received a letter for income tax and filing for the year 2014, but
did not receive:any actual W2s or paystubs. Hernandez testified she did not know whether
Applicant had a second legal name or alias. Hernandez testified Applicant never gave the name

of any witnesses, including the name of a cousin named Santiago. Hernandez testified she
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reviewed the State’s evidence with Applicant and that he was aware of the evidence the State had
agb.inst him.

Hernandez testified Applicant wanted her to get him deported as soon as possible, but that |
she told Applicant his charges were too severe and he would be deported after he served his time.
Hernandez testified she discussed with Applicant the elements of- the charges and the possible
sentences for his charges. . Hernandez testified she did not force Applicant to plead guilty.
Hernandez testified she never promised him a sentence of time-served, and would never make
such a promise-to any of her clients, Hernandez testified she discussed the terms of thé plea
agreement with Applicant prior to the plea hearing and Applicant appéared to understand the terms
of the plea agreement. Hernandez testified she believed it was in Applicant’s best interest to plead
guilty, and that it is ultimately Applicant’s decision to pleaﬂ guilty or to go to trial.

V. APPLICABLE LAW

Ineffective Assistance of Counsel, Generally
Ina post-convicﬁon relief action, the applicant bears the burden of provirig the allegations
in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the -
application alleges ineffective assistaﬁcev of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct éo undermined the proper functioning of the adversarial. process that the

trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.

668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.
The proper measure of performance is whether the attorney provided representation within
the range of competence réquired in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional
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judgment. Strickland, 466 .S, 668, Appl icant must overcome this presumption in order to receive
‘relief. Cherry v. State,'300 S.C. 115,386 S.E.2d 624 (1989), - -

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
Id. at 117, 300 S.C: 115. First, the appliéant mﬁst- prove counsel’s performance was deficient, Id.
Under this. prong; courts. measuré an attorney’s performance by its “reasonableness under
prevailing‘prqfessional norms.” Id. (éiting-Strickland, 466 U.S. at 688). Second, any deficient
performance must have prejudiced thé applicant such that “there is a reasonable probability thaf,
but for counsel’s unprdfessional errorﬁ, the result of the proceeding would have been different.”
Id. at 117-18, 300 S.C. 1,I'S . When there has been a guilty_ pléa, the applicant must prové that but
for counsel’s unprofessional errors, there is a reasonable probability that he would not have plea
guilty and would have insisted on going to tﬁal. Hill v. Lockhart, 474 U.S. 52, 58-59 (1985).

Involuntary Guilty Plea -

In evaluating issues concerning guilty pleas, this Court Wﬂl consider the entire record,

inciuding the transcript -of the gyiity plea proceeding and the'evide_rice presented ‘ét the post-

conviction relief hearing. Roddy v, State, 339 S.C. 29, 528 S.E.2d 418 (2000). Voluntariness of a |

‘ guilty plea is not merely‘determined by an examination of a spéciﬁc inquiry by the plea cbﬁrt aloné
But rather is determined by the record of both the guilty plea proceeding and the post-conviction’
relief hearing: Id. In order to find a guilty pléa‘ was knowingly and vo‘luhtarily entered into, the
recbrd must establish the defendant had a full understanding of the consequences of his 'plea‘ and
the charges against him. Boykin v. Alabama, 395 U.S. 238 (1969). Fhrthér’, “[a] guilty plea is a
solemn, judicial admission of the truth of the charges” against'the applicaﬁt; thus, an applicaﬁt’s
right to contest the validity of such a plea is usually foreclosed. Dalton v. State, 376 S.C. 130, 137—

- 38,654 S.E.2d 870, 874_ (citing Blackledge v. Allison, 431‘_ U.s. 63 (1977)). Therefore‘,_admissions.

Page 9 of 16



“made during a guilty plea should be considered conclusive unless [an applicant] presents valid

reasons why he should be allowed to depart from the truth of his statements.” Id. (citing Crawford

v. United States, 519 F.2d 347 (4th Cir. 1975)); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976).
| ~ V1. FINDINGS OF FACTS AND CONCLUSIONS OF LAW

This Court viewed the testimony presented at the evidentiary ‘hearing, observed the
witnesses presented at ;hé hearing, passed upon their credibility, and weighed the testimony
accordinglyf Further, this Court has reviewed the Clerk of Court records regarding the ‘subject
convictions,l the plea transcript, Applicant’s records from the South Carolina Department of
Corrections, the application for pbst-conviqtion relief, and the legal arguments made by the
attorneys. Set forth belo:wvare the relevant findings of fact and conclusion of law as required by
S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

I Failure to Investigate!

Appliéar_xt alleges Hernandez was ineffective for failing to investigate the facts and
witnesses pertaining to his case.

Hernandez testified Applicant contacted her for the purpose of getting Applicant the best
plea offer possible. Hernandez testified she ;eviewed the file and the evidence against Applicant,
which primarily consisted of statements made by the two victims. Hernandez testified Applicant
never gave h§1_~ any witness names or contact information, including Applicant’s cousin Santiago.
However, Hernandez testified Applicant alleged he was working in North Carolina at the time of

one of the in¢idents, and that Applicant gave her a letter for income tax and fi ling for the year 2014

! This allegation encompasses allegations 1(&), l(é), 1(h), and 1(i) contained in Applicant’s
application.
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“in an attempt to corroborate this allegation. However, Applicant did not provide the actual W2
form, nor did Applicant have on any paystubs that would corroborate the specific dates and times
he was in North Carolina. Furthermore, Hernandez testified the income tax letter only concerned
the timeframe of one of the two underlying incidents in this case. -

Applicant testified he could not recall whether he gave'Santiago’s name to Hernandez for
her to investigate. Applicant testified he gave Hernandez his WZS, which, according to Applicant,
would have proven his innocence. Applicant testified he generally believed Hernandez did not

| investigate his case thoroughly.

.( This Court finds the testimony of Hernandez as to this allegation véry credible, thle also
finding Applicant’s testimony not credible. This Court finds Applicant has failed to establish how
Hermnandez was -deficient 'in any way regarding investigating- Applicant’s case. Hernandez
reviewed the -evidence, and file per.taining to Applicant’s case. Furthermore, Applicant did not
provide Hernandez with any possible witness names to investigate. Applicant hired Hérnandez for
the purpose of obtaining the best possible plea offer for Applicant, and by ' pleaciing guilty,
Applicant wﬁived his right to pursue ahy defenses that would ﬁave been supboned by findings of
any additional investigation. Moreover, Applicant testified at his guilty pl‘eé hearing that he was
satisfied with Hernandez’s representation and that he did not need any more time to discuss his
case with Hernandez. (GP Tr. 18.)

- The credible evidence shows Hernandez did not force Applicant to answer Judge Addy’s
questions in any particular manner. Accordingly, the allegation made by Applicant that Herhé.ndei
forced Applicant to ansQer the plea court’s questions in a ‘particular way is not credible and
therefore, does not negate the testimony that is contained in the guilty plea transcript. Applicant

has also failed to establish any resulting prejudice from Hernandez’s alleged_ deficiency. Based on
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the standard set forth above, this Court finds Applicant has failed to méet his requisite burden of
establishing constitutional ineffectiveness of Hernandez and, therefore, this allegation is denied
and dismissed with prejudice.

Il Failure to Prepare for Trial’

Applicant alleges Hernandez was ineffectivg for failing to adequately prepare for a trial.

To establish counsel failed. to adequately prepare for trial, the applicant must present
evidence of what counsel could have discovered or what other defenses could have been pursued
had counse] more fully prepared. See Palacio v. State, 333 S.C. 506, 5 13,511 S.E.2d 62, 66 (1999)
(finding trial counsel not ineffective for failing to timely request discovery because the contents of
the documents were not presented at the PCR hearing); Moorehead, 329 S.C. at 334, 496 S.E.2d
at 417 (holding trial counsel’s failure to conduct an independent investigation does not constitute
it_leffective assistance of counsel when the allegation is supported only by. mere speculation as to.
the result); Davis v. State, 326 S.C. 283, 288, 486 S.E.2d 747, 749 (1997) (denying relief where
appljcant failed to present witnesses or specific testimony establishing applicant would have had
a defense with additional time to prépare for trial); Skeen v. State, 325 S.C. 210, 217, 481 S.E.2d
129, 133 (1997) (finding applicant was not entitled to relief where no evidence was presented at
the PCR hearing to show how additional preparatiori would have had any possible effect on the
result at trial).

As previously discussed, Hernandez testified she and Applicant were never in a tria]
posture because Applicant retained her for the purpose of getting him the best offer possible.-
Hemande; testified she reviewed the evidence with Applicant and Applicant was aware of the

evidence against him, Hernandez also reviewed documentation provided by Applicant in an

? This discussion encompasses a.llegations 1(d), 1(f), 1(g) of the application.
Page 12 of 16..



attempt to corroborate his alibi defense. Furthermore, Applicant never gave Hernandez names of
any witnesses to contact or investigate.

~Applicant testified Hernandez did not review the discovery in his case or the evidence
against him. Applicant testified he did not believe she was prepared to go to trial and had not
prepared any defenses for hiscase. .

_This Court finds the testimony of Hernandez as to this allegation very credible, and
Applicant’s testimony on this issue not credible.” This Cduﬁ finds Applicant has failed to establish
how Hernandez was dgﬁcient in any way regarding- the preparation of Applicant’s case.
Hernandez reviewed the evidence and file pertaining to Applicant’s case. Furthermore, Applicant
did not provide Hernandez any possible w_itness names to investigate. Applicant hired Hernandez ,
for the purpose of obtaining the best possibie plea offer for Applicgnt, and by pleading guiltj,

~Applicant waived his right to a jury trial. Mofeover, as previbusly discussed, Applicant testified
at his guilty plea hearing that he was satisfied with:Hernandez’s representation and that he did not
need any more time-to discuss his case with Hernandez. (GP Tr.'18.) Applicant has also failed
to establish any resulfing prejudice from Hernandez’s alleged deficiency. Based on the standard
set forth above, this Court finds Applicant has failed to meet his requisite burden of establishing
cdnstitutional‘ ineffectiveness of Hemandez and, therefore, this allegation is denied and di}sm.i'sse(-i‘
with prejudice. |
Involuntary Guilty Plea®
Applicant _alleggs his plea wa‘s irivolunt'ary because his plea' offer w_as. not adequately

explained to him and because he was coerced into pleading guilty.

3 This discussio’n encompasses allegations 1(b), 1(c), 1(j), 2(a), 2(b), 2(c) of Applicant’s
application. ‘
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_Hemandez testified she discussed the charges, elements of the charges, and the possible
sentences with Applicant. Hemandez also testified she did not coerce Applicant in any way to
plead guilty. To the contrary, Hernandez testified Applicant retained her for the purpose of
obtaining the best plea offer possible and that Applicant was adamant that he waﬁted to plead
guilty rather than proceed to a jury trial. Furthermore, Hernandez testified she discussed the plea
offer with Applicant prior to the plea hearing and that he understood the terms of the plea offer.
Hernandez told Applicant that due to the severity of the crime, Applicant would likely be deported
after he completed his sentence. As Hernandez testified, the terms of Applicant’s guilty plea were
that he would plead guilty to two counts of first-degree criminal sexual conduct with a minor in
éxchange fora negotiated sentence of twenty-five years for each charge, and the sentences would
run concurrent to each other. , Hernandez testified she believed it was in Applicant’s best interest
to lplead guilty, and that it was ultimately Applicant’s decision to plead guilty or go to trial.

Applicant testified he pled guilty because he was “told” he did not have a choicé, although"
he did not indicate who specifically told him he did not have a choice. Applicant also testified he
| plead guilty because he was scared of getting life in prison. Applicant testified Hernandez forced
him to answer the plea court’s questions appropriately at his guilty plea hearing. Applicant
testified he felt like he was forced to plead guilty..

This Court finds the testimony of Hernandez as to this allegation very credible, while also
finding Applicant’s testimony not credible. This Court finds Applicant’s plea was entered freely
and voluntarily. The credible testimony shows Applicant wanted to plead guilty-and received a
great benefit in accepting the State’s plea offer. The record shows Applicant testified at his guilty
plea hearing he was pleading guilty voluntarily of his own free will, (GP Tr. 19.) Furthermore,

Applicant testified at his guilty plea hearing he was not promised anything other than the
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negotiated sentence he received in exchange for his guilty plea. (GP Tr. 19.) Appiieant told the
plea court he was not suffering from any mental condition, nor was he under the influence of dnigs
of alcohol at the time of his guilty plea hearing. (GP Tr. 8.) As previously noted, the a;eeﬁion
that Hemandez coerced Applicmt to answer a particular way during the guilty plea Hearing is not
credible, and therefore, does not negate the testimony that is contained in the guilty plea 'traﬁscript.
.The credible testimony shows Applicant wés aware of the charges he was facing, the
elements of the offense, and the potential sentences for each offense. Addi.tieﬁally,‘the plea court.
. advised Applicant of the maximum sentences of the charges, as well as ihe terms of his plea
agreement. (GP Tr. 5-9.) The credible testlmony shows Apphcant was not forced to plead guilty.
To the contrary, Applicant retained Hemandez for the purpose of obtammg the best plea offer for
Apphcant Based on the standard set forth above, this Court ﬁnds Applicant has failed to meet his
requisite burden of estabhshmg that his plea was not entered freely and voluntarily. Therefore this
allegation is denied and dlsmxssed with prejudice.
CONCLUSION
Based on the foregoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relief pursuant to
the Uniform Post Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10 to -160. Hernandez
was not deficient in any manner regarding her perfonnanee before or during trial, nor was
Applicant prejudiced }by Hernandez’s representation. Furthermore, the record and the PCR
testimony sho§v Applicant freely and voluntarily entered his plea. Accordingly, all allegations are
denied and dismissed with prejudice.
Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s

receipt of written notice of entry of judgment to secure the appropriate appellate review. See Rule
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203, SCACR (broviding the appropriate prqcedure to perfect an appeal). Pursuant to Austin v.
State, 305 S.C. 453, 409 8.E.2d 395 (1991), Applicant has a right to appellate counsel’s assistance
in seeking review of the denial of post-conviction relief. Further, Rule 71 .1(g), SCRCP, provides
that if Applicant wishes to seek appellate review, PCR counsel must serve and file a notice of
appeal on Applicant’s behalf. Applicant is directed to Rule 243, SCACR, for the appropriate
procedures for appealing a judgment in a PCR action.

IT IS THEREFORE ORDERED:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice;

2. Applicant shall be remanded to the custody of SCDC.

AND IT IS SO ORDERED.

//7/ g Eighth Judicial Circuit
2019
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