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STATEMENT OF ISSUES ON APPEAL

Whether the trral court erred in refus1ng to, charge the ] Jury on the law .of 1nvoluntary

, manslaughter where there was evrdence tendmg to mltlgate the offense of murder?

Whether the trial court erred in admitting the testimony of Timothy'Lee,- a crime scene
investigator, on crucial blood evidence where he was not qualiﬁed as an expert in blood
spatter eV1dence or crlme 'scene reconstructlon and where. the ev1dence falled to satlsfy,

three of the four factors proffered in State v.-Council, 335 S.C. 1 515 S. E 2d 508 (1999) )

and was thus not reh_able?

: Whether the trial court erred in admlttlng the testlmony of Stan Richards, an expert in blood :

spatter on crucial blood ev1dence where the ev1dence d1d not satrsfy three of the four .

‘ factors proffered in, State V. Counczl 335 8. C 1, 515 S.E.2d 508 (1999) and where the ‘

, ev1dence was ur_)rellable, -



STATEMENT OF FACTS

‘On the moming‘of .Saturday, August 16, 2015, family members discovered Doris Marshall
" deceased from a wound to the head in the trailer she 's.ha‘red\,with her husband, the Appellant. R.
83, . 25; R. 84, ll.,l-.‘3.'Appellant’s nephew, Robert Marshall,A Jr.,had .touchiedz loff a search by
| calling the police and other family members after Appellant had shown 'up,".“_hea’rtbroken,” to the
home which Robert M'arshall, Jr. shared with hlS father,\App_ellant’sI brother, 1n the wee hours of
the moming. R. 115,11 16'-17. There Appellant confessed that he had “messed up’;” and indicated
that he had shot and krlled the decedent R. 116 11. 5-9. After family members forced entry into
~ Appellant and decedent S hbme pollce responded and began developmg their 1nvest1gat10n RA
388, 1l. 3-5; R. 388, ll 17- 19 As the moming hours waned police developed information that
Appellant was at a local hangout called “Tony s Lounge ” R. 307 L9- R. 308 1. 24 After
conﬁrmmg his locatlon pohce detalned Appellant based on the information dlscovered at the
.scene and prov1ded by Robert Marshall Jr carlier in the day, as well as accounts from family
members at the trailer R. 519, 11. 21-22: |

: After hrs detention and transportatlon to the Richland County Sherlff’ s Office on August
16, 2015, Appellant gave a statement to Investigator Joe Clarke of the chhland County Sheriff’s -
Department, in which hé confess'ed to the unmtentlonal killing of his longtlme w1fe.-State s Exhibit
No. 3. Speciﬁcally, Clarke testiﬁed that Appellant claimed he-had his gun in the front roomof the
traller because the trailer park was an unstable place that the decedent had “come at h1m ” that the
decedent grabbed the gun, and “it went up and it went oftf.” R 540, 11. 15-17. F1nd1ng Appellant s

“claims unpersuaswe RCSD served Appellant w1th arrest warrants and he was taken to the

~Richland County. Detention Center. R. 553, 1L. 9-12._ o



The'reafte'r' *.on Dece‘mbér';l;S I'2‘015' A Richland- C‘ounty grand j‘ury ‘indict'e'd Appellant for
murder and felon in possesswn of a ﬁrearm R. 754 Appellant pled gurlty to the weapons offense k
. and on October 30, 2017 Awas tr1ed before the Honorable Robert Hood and a Jury for murder R
1. April Sampson Sandra Moser and Samuel McGlothin represented the State R. 1 A11c1a Goode =
Stephen Krzyston and Lucas Hawks represented the Appellant R l

Durmg tr1al the State ] theory centered around what 1t contended was the factual
imposs1b1l1ty of Appellant s clarms.A In’ support rof that' contention the, State called two pohce "
' 'witrlesSés«that testiﬁed to. “:blblod‘s’patter“e'vidence > Timothy ] Lee and Stan Richards. The ass1stant T‘
sol1c1tors | repeatedly ehclted testrmony and argued that Appellant s content1ons to pohce

) o

contradlcted what blood spatter ev1dence showed to be true R. 86 1:20 - R 88, l 5; R 89,11, 5-

14' R. 541 1. 5-‘10' R. 642 l. 23.- R.:643"l_., 5',R. 651 1. 17; R. 652, ll. 2-7; R. 652, 11. 8-9; R. 652, .

. 4

.ll 11-13: By contrast defense counsel argued that the physwal ev1dence was 1ndrcat1ve of an j- ’
un1ntent1onal shootmg, that the State was wrong in its analys1s of the phys1cal ev1dence and that“
‘vthere was no evrdence of mahce aforethought R 94 11, 5 12; R 667 1. 17 R 669 1. 10; R. 672
1. 15-19; R. 673 l 24 — R 674 1 10 Subsequent to tr1al theJury convrcted Appellant of murder.
R. 702, l 23 -R. 705 1. 14 Judge Hood sentenced Appellant to hfe w1thout the poss1b111ty of ‘
parole for the murder and a concurrent ﬁve year term on the weapon charge R. 714 11. 9-15. This ‘_ '

- appeal follows. S :

aa
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STANDARD OF REVIEW e
In cr1m1nal cases the appellate court 51ts to review errors of law only See e, State v.

Nance 393 S.C. 289, 712 S.E.2d 446 (201 l) State v. Baccus 367 S.C. 41 625 S.E.2d215 (2000).

Thus the tr1al court s factual ﬁndmgs are b1nd1ng on the appellate court unless unsupported by the

. [
§

3 ev1dence clearly erroneous or controlled by an error of law See e:g., State v. Winkler, 388 S C

574 698 S.E.2d 596 (2010), State v. Ouattlebaum 338 S. C 441, 527 S E 2d 105 (2000) State-v. .

, W1ll1ams 326 S. C 130 4858 S E. 2d. 99 (1997) On appeal the rev1ew1ng court does not re-
evaluate the facts based on 1ts own V1ew of the preponderance of the ev1dence but srmply' N

. determines whether the trial Judge ] rul1ng is supported bX any evidence. State V. Parker 391 S C.

. 606, 707 S.E. 2d 799 (2011)



<

L ‘The trial court erred in refusing to charge the jury on the law of involuntary

manslaughter when there was euiden.ce in the .record to support the charge.

On August 16, 2015, after his arrest, Appellant gave a statement to lnvestigator :Joe Clarke

. of the Richland County Sheriff’ S Department. When called during the third day of trial, Joe Clarke

testiﬁed to the substance of Appe_llant-’s statement, and the assistant solicitor moued, without

objection, to admit the Appellant’s s_tatement to police.l«R.. 52»1 L 20-2l\l; State’s Exh1b1t No. 3.

Speciﬁcally, Clarl<e testified that Appellant ‘cla‘irned he had his gun in the front room’o‘f the trailer

because the trailer park was an unstable place, that the decedent had “come at him,” that the
decedent grabbed the gun, and “1t went up and 1t went off ”R. 540 1. 15 17

| Durlng the chargmg conference the tr1al court 1ncorrectly noted that Appellant ] pr1mary

| hurdle 1n obtammg an 1nvoluntary manslaughter charge was the Supreme Court s decision in State

v. Reese, 370 S C 1, 633 S.E. 2d 898 (2006) Spec1f1cally, the tr1al court argued as in Reese, that

the felonious act of “po1nt1ng and presentmg, whrch the tr1al court had inferred from the testimony

at large in this matter, precluded 1t from 1nstruct1ng on the law of 1nvoluntary manslaughter R.

626 ll610R626 1. 22-25; R. 627, 1158 | . , ., )

/Defense counsel Hawks argued that Appellant s statement to Joe Clarke overcame the trial

* court’s concerns and that Appellant s COnduct did not bar~a charge on 1nvoluntary manslaughter.

R. 627, 1. 9-11. The trial court ruled it would not charge the Jury on the law of involuntary

manslaughter R 627 1. 12 16. Defense counsel contlnued to argue for the charge by citing to

State v. Burrlss 3348S. C. 256, 513 S E 2d 104 (1999) and by drawmg the trial court’s attention to

o the Appellant S statement R 628 ll 13 14 R 628 ll 24- 25 In cont1nu1ng to refuse the charge

o 1ncorrectly, the trial court clarrﬁed 1ts ru11ng by assertmg that defense counsel m1sunderstood the. -

N

Voo

o



case lavt/, and by incorrectly asserting that the're..was no evldence? on the record thatAppellant had
armed himself i‘n_self-de‘fense.‘ R. 628: ll 15'-.l6;‘ R. 628, 1. 21 -23 b
Argument = | .

The law to be charged must.be determined from the evidence presented at trial. -Sﬁt_e_:v_.
Crosby, 355 S.C. 47, 51 584 S. E 2d 110 112 (2003) (1ntemal citations. om1tted) A tr1al court

- commits revers1ble error Where it fa1ls to give a requested charge on an issue ra1sed by the

| evidence. State v. Bravbov, 387 S C. 174 180 691 S.E. 2d 482, 485 (Ct App 2010) (1ntemal
c1tat1ons omltted) Involuntary manslaughter is deﬁned as either (l) the k1ll1ng of another w1thout
malice and un1ntent1onally, _but'whlle one is engaged in the comm1ss1on of some unlawful act not
amounting to a felony and not ‘naturallyctendin‘g to cause the death'or.great bodily har.m' or (2) the
k1ll1ng of another w1thout malice and un1ntent10nally, but while one is actmg lawfully w1th reckless |
disregard of the safety of others Burr1s 5 1 3 S E 2d at 109 Trial courts may refuse to charge a Jury

~ on the offense of 1nvoluntary manslaughter only where it very clearly appears that ‘there is no

evidence whatsoever tendtng to reduce the crime from murder to manslaughter See Bumss 513

S.E.2d at 109 (internal citations om1tted)‘(emphas1s added).

\
\

The court in B.eri__s_s.found that a personcan be acting-lawfully, even if he’is in unlawful
possession of a weapon if he vt/as entitled to armvhimself in'self'-defense at the time of'the shooting.
Id. The Burriss court- Went on to find that where the circumstances 'of a case show a defendant was
entitled to -arm himself in self defense -when the gun went off, he w1ll be ent1tled to a charge of
involuntary manslaughter See Burr1ss 513’ S.E. 2d at 109 Further, the court found that the

neghgent handling of a loaded gun w1ll also. support a ﬁndmg of mvoluntary manslaughter Id

Our Supreme Court addressed an analogous case in the matter of State v. Crosby, 355 S.C. :

47, 584 S.E:2d 110 (2003); In that‘case; the 'appellant'-petitioner was convicted of ‘Volunt'ary



i
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‘ manslaughter ina shooting death Crosby 584 S.E.2d at 1 1 1 Appellant in Crosby testlﬁed that he :

was attemptlng to break up a ﬁght when the decedent who was the boyfriend of one of the fight’s

l

part101pants became enraged at appellant for touchmg the part1c1pant and charged at.the appellant

't

Id Thereafter appellant in Crosby testiﬁed that he saw the decedent chargmg h1m wrth hlS hand

)l

behmd his back and in response he went in hlS pocket pulled out h1s gun closed his eyes and ’

s

pulled the trigger w1thout know1ng he had pulled the trlgger Id Specrﬁcally, appellant in Crosby/, L

" testified “I closed my eyes and pulled the trigger. I drdn.t even know I'had pul-led the trigger. I was
scared I seen my life in danger I d1d not know how to react ” Id /
On appeal this Court afﬂrmed the conviction based on the. appellant ] testlmony that he
A

1ntent10nally pulled out his gun closed h1s eyes and pulled the trrgger Crosby 584 S.E. 2d at

N
112 citing State v, Crosby 348'S. C 387 395 559 S. E. 2d 352 357 (Ct. App 2001) However our

~

Supreme Court overturned that dec151on ﬁrldmg that this Court had 1mperm1551bly focused on some
‘but not all of the petltloner in M s test1m0ny M 584 S. E 2d. at 112. Specrﬁcally, the' o
- Supreme Court found there‘_was ample evrdence from Wthh the j Jury could have found that '
petitioner did not intention'ally discharge the weapon. Id.

| In the instant case ' there 1s ample ‘eyidenc'e in the record from which the jury could have
concluded that Appellant kllled decedent while acting lawfully in self-defense, but with reckless
drsregard for’ the safety of decedent when the gun was unintentlonally ﬁred Specrﬁcally, Joe ‘
Clarke testlﬁed that Appellant told him hel kept the shotgun 1n the house because the traller park
was unstable R 540, 11. 15- 17 Clarke testlﬁed that when he pressed Appellant about becoming ; L
* armed, Appellant claimed he had armed himself to check out‘around the traller that the decedent: -

had been coming in the door at the same time, that the two of them began- ‘talking at each other,”

. that the decedent had an attitude,.that she had come at him, that she grabbed the gun and as she -



”-,'17R1161159

4d1d it went up, and 1t went off mstantly k1111ng her R. 540 lly 15 l7 R 542 l 22 R 543 1 3 '

State sExh1b1t No 3 | ‘ _kf‘r:;‘ '1‘57 ) ‘_ 1 |
- Clarke further test1f1ed that Appellant never adm1tted to 1ntent1onally pomtmg the gun at ,
: the decedent nor d1d he ever adm1t to 1ntent1onally pullmg the tr1gger R 543 l 21 Spec1ﬁcally,i :

' Clarke test1f1ed that Appellant clalmed that the decedent grabbed the gun and “1t went up and it -
went off ”? R 540 ll 15 17 Further ev1dence 1s m the record;whlch estabhshes that the gun was .
1

i in such an unsafe cond1t1on that 1t could have drscharged wrthout the tr1gger be1ng pulled R. 593 N .

t

o l l7 R 594 I: 7 Lastly, addmonal ev1dence is'in the record to 1nd1cate that Appellant was ;5 e

o “heartbroken and that he had clalmed to famlly members that he had “messed up ” R 1 15, 11. 16-,

Ay

bt ekt e o

The tr1al court s rellance on State V. Reese 370 S C l 633 S E2d 898 (2006) 1s -

' m1splaced In Reese the ev1dence showed that appellant armed hlmself to commlt su1c1de Reese :

»},«

| 633 S, E 2d at 900 The appellant m Reese cla1med that he was 1nterchangeably wa1v1ng the gun .
' wback and forth between h1mself and decedent as the decedent approached him to de escalate hlS o

. .tendency towards su1crde Id Thus the facts in Reese d1ffer because appellant in Reese d1d ot '_ -
E .arm h1mself in self defense and thus was comm1ttmg an unlawful act when he 1ntent10nally .
, pomted or presented the weapon at the decedent 1n that case. 1However in the 1nstant case likein.
\ . i é ; ’

- A Bumss and Crosbv, ev1dence cruc1ally ex1sts from wh1ch the Jury could have found that Appellant o
| lawfully armed h1mself in self defense and that the shootmg was umntent1onal Thus the tr1al court -

erred by denymg defense counsel s request for an’ 1nvoluntary manslaughter charge and 1nstead: .

‘should have granted defense counsel’s request Based on the tr1al court s erroneous refusal to o

,e&, o

l

1

: charge the Jury on the law of 1nvoluntary manslaughter th1s Court should reverse Appellant s -

A conv1ct1on for murder and remand the case for a new tr1al i
~ - » |
t

{
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“'MII.:A-;  The trial con;rt‘erre'd_»i‘rn’» admitting the testimony of Timothy Lee, an expert in |

- . ‘crime scene investigation, on crucial blood spatter evidence because he was not

B glialified as an ex‘n‘ert in bldod sp'a'tter evidence or crime scene reconstruction, and _

‘because the ev1dence falled to satlsfv three of the four factors proffered in State p,

Counal 335 S. C 1 515 S E 2 508 ( 1999), and was thus not rehable

" .Motlon and Profferw -
L As the State prepared to call cr1me scene 1nvest1gator T1mothy’Lee Defense counsel ' l
l(rzyston challenged the w1tness and argued that the State had not met the rehablhty requ1rements i
proffered by Wh1te Jones and Rule 702 SCRE R 159 ll 7 17 The sollcltor responded by notmg. h

‘her 1ntent to offer Lee as an expert in crlme scene processmg, and that under “J ohns ” because e

& ‘

o of the testlmony s sc1ent1ﬁc nature she d1d not have to conduct an‘in camera hearmg to estabhshl -

’, ‘x"

_the w1tness s qual1ﬁcat10n and rel1ab111ty R 159 ll 18- 21 Defense counsel Krzyston argued that'_»
'.regardless of the 501ent1ﬁc nature of the testlmony, the State had the burden of fulﬁllmg the
| - rehab1l1ty requlrements proffered by Jones R 160 ll 14 17 | | o
Durlng the State s in camera vozr a’zre 1t Was estabhshed that Lee was cert1ﬁed through the .- '
Internat1onal Assoclatlon for Iclentlﬁcatlon ‘(IA‘I) for crln;erws)cene 1nvestlgat1on but was not .'

. n\\

vcert1ﬁed as acrlme scene analyst (CCSA) R 163 l 22 R 164 1.3, Further 1t was establlshed

that Lee had prev1ously been admltted as an expert in crlme scene processmg only e1ght t1mes in - )

)h1s ten-year tour w1th the Cr1me Scene Umt R 164 ll 4 8 There was no 1nqu1ry regardlng any‘."

of the Jones factors as 1llustrated in Councﬂ and Ford ff'. e ,‘ -

T

Durlng Appellant s vozr a’zre Lee asserted that he could testlfy to “blood analys1s ? R 168 i

o 23 24; R 168, 1 25 R 170 1 2 Defense counsel spemﬁcally asked “And are you gomg tOL;




. 17011—R 17013

offer your op1n10n on what the blood spatter shows?” R. 169, 1. 3-4. Lee testlﬁed‘ thatvhe could if
; ‘querred on the subject of blood spatter R 169 L. 5 R 169 l 7.
h Defense counsel then establlshed that Lee d1d not do dny “tests” when'.“doing:the blo'od
spatter and that ‘he dtd not photograph the blood 1n questlon w1th scale a referehce to known
. “ measurement standards placed w1th1n the focus of the ev1dent1ary photograph R. 169 l 21-R. ,
169, 1. 25 Further defense counsel estabhshed that Lee d1d not follow department blood spatter. |
protocols in fa111ng to conduct roadfmapprng ortake _measurements of the' room in questron. R.
Tumlng hlS attentlon to the tr1al court defense counsel argued that the State could not fulfill "
the. necessary rehablhty requlrements under “Jones R 170, 11. 17- 21 The sollc1tor argued that
they were not offermg Lee as an expert 1n “bfood spatter pattern [or] bloodstam pattern and were
only offermg hlmaas an expert in the area of cr1me scene processmg R. 171, 11. 3-14. Defense '
counsel did notobject to Lee’s quahf1cat10n as an expert in crime sCene processmg. R. 172, . 11-
15 Thereafter the. tr1al court found h1m quahﬁed only as an expert in crrme scene processing. R.
178, 11. 9-25. | | |
L Testlmony Before the Jury ‘.' |
. On d1rect exammatlon the State eventually began to address the posmonlng(of the_
' decedent’s body:. R 194 11 5-11" The State begglng Lee’s opinion asked “Why is this photo
important to you‘7” R 194, 111- 15 Lee testlﬁed “ 1t shows the limited amount of blood stalnlng

over here And when you look over here you see’ more stammg that’s. heavrer so that g1ves us an

' 1nd1cat10n that a blood lettlng occurred w1th1n =" R 194 11. 1 1 15.

12



[

Objection and Argument

After object1on defense counsel argued that Lee had moved s1gn1ﬁcantly beyond the

scope” of hrs expert1se and had not been quahﬁed under Rule 702 SCRE and Jones R. 194 .23
{

- R.195,1. 4. The State responded argulng that the decedent ] locat1on w1th1n the room was

important to the 1nvest1gat10n as were why “certain thlngs were collected R. 195, 11. 5-8. Wlthout

addressing the merrts;of defense' counsel’s argum_ent, the sol1crtor contmued that Lee was' merely

- talking about how he knew where'she Was',”,and was going to go into “if there was.any evidence

I

that she had been moved.”,R: :195', 1L, r8"-'11. Defense L.ﬁcounsel argued that such testimony was

“squarely within the realm” of blobd spatter-analysis that Lee’s qualification did not entitle‘him
k —

to op1ne on blood spatter and that no rel1ab111ty 1nqu1ry under Rule 702 SCRE and Jones had.

/

taken place. R. 195 11. 12 15 Further defense counsel argued that Lee had not comphed wrth h1s‘ '

department s protocols or with commonly accepted practrces w1th1n the ﬁeld R. 198 1. 15- 24

~ Court’s Ruling - | A o . o
The trial Judge ult1mately ruled Leevcould glve his op1n1on concemmg the p051t1on of the

decedent S body Spec1ﬁcally, the tr1al court. ruled that Lee was cert1ﬁed1 and that blood spatter

analysrs was completely and totally w1th1n his expert1se ” R. 202, 1L 21 -23. After the judge

' announced his. rul1ng, Appellant renewed h1s obJectron |

Testimony Contlnued ,
L

In front of the Jury, the court notably farled to expand the scope of Lee s expert1se from -

crime scene 1nvest1gat1on to crime scene reconstruction. R. 205, ll 1-5. When the State asked Lee

~about an unidentified photograph, L,ee testified that‘ the photo gave h1m “an 1nd1cat1on of where an

: 1 The tr1al court was incorrect regardmg the matter of Lee’s cert1ﬁcat1on Lee test1ﬁed that he |
was a certified crinie scene investigator, but had not completed the criteria for certification as a
crime scene analyst. R. 163,1.22 -R. 164,1.3. L ‘

13
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injury may have occiirred,” ‘and then cited the presen‘ce'and location of blo:od as his basis for so
determining. R. 205, 11. 14-1.7. The solicitor continUed t‘o’-elicit testimony on the snbject of the
decedent’s positioning. R 207, 1. 4; R 207? 11. 5-.1'1; R. 207, 11. 15-17; R. 207,1. 20 - R. 208, 1. 1;
R.208,11.3-6;R. 210,1.3-5. -~ U o ,
Cross-Examination | |

On cross-examination, .def'ense counsel establish.édlthat no measurements were taken at
" ‘the crime scene that the photographs taken by Lee “might have been” over or.underexposed -and -
~ that over or underexposure could lead to 1naccurate deplct1on of probative evidence R. 223 11.

12-13; R 228 1. 23- 24. Lee also admitted he had not complled w1th the’ technlcal requirements

for the prescrlbed photographic documentat1on process and that no strmgmg, one of two
available empirical methodolog1es had been done to determ1ne an area of convergence a
reference to the area in which a blood-.lettrng origrnated. R. 235, 11. 9-22. Further, R. 238, 11. 9-
13, Def. Exhibit 12, - P |
| The State’s ClosingvArgume‘n\t

In closing statements,-the solicitor aréued that the Appellant;s statement to police was false
based on the‘analysis of blood spatter eviden'ce presented, and that as the decedent entered the
trailer she “sat down to relax, [and] didn’t even have time to untie her shoes,” when the Defendant
sprung intoi“deadly action.” R. 652, 1. -l l-l 3; IR_. 643, 1. 6-22. F urther,_ the solicitor highlighted the
testimony ol" Lee and’ S‘tan Richar'ds; a crime scene analyst discussed.inﬁ’a. R. 650, 11. 23-24.
Speciﬁcally, she claimed that Lee‘aind Richards had discussed 'how ;‘dynamic” the scene was, how
there was a bloodlettrng of “horr1ﬁc vproport1ons and “that it was so clear where everything
happened [Lee and Richards] d1dn tneed to do anythrng ”R. 651,11 12 14; R. 651 il. 14-15. The
solicitor argued that Lee and Richards “had tol,d [the jury] about all the: stalns, and continued that -

o
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“He” had talked to. the jury about the .blood on thefscene and that ‘;He” had discussed that there
was no blood by the door or on the end of the couch R. 651 1 17 R. 652 1. 2-7. The solicitor
also argued that “He talked to you about 1f she would have been shot by the door there would be.
b100d there.” R. 652, 11. '8-9. In conc1uding,-the'. s011c1tor argued, “How did all the blood end up on
the couch and all above where the couch i is if she’s shot over here‘7 It Just doesn t make common' :
sense, and he explained all that to’ you » R 652 1. 11- 13 Importantly noted here is the fact that
~ the solicitor never clariﬁed‘for the‘jury whlch wltness she was referring to when saying., “He.” "
Discugsion Y ) | ' |
| “Testimony in the | form: of~: ah'}opinion. or inference otherwise admissible is -not
objectionable»because»it embraces an ultim’ate issue to be decided by the trier of fact\." Rule 704,
~ SCRE. However an expert soplnion may not exceed the scope of hlS expertlse State v. Ellis, 345
S.C 175, 178 547 S E. 2d 490 491 (2001) In Elhs the Supreme Court found rever51ble error
where an expert quahfled only in ctime scene reconstructlon.and ﬁngerprlnt 1dent1ﬁcation offered
an opinion on the pos1tlon1ng of the victim at the time of the shootmg in questron The Supreme
'Court found the witness’s testlmony exceeded the- scope of his expertise” when he was permltted
over appellant-s objection, to 1mpart to the'j jury his conclus1on, drawn fromvmeasurements and
observations regarding the 'loca.tion‘ of the 'deCedent and the p"ositiori of his body vis-a-vie the
.bicycle at the time of shootlng Elhs 547 S E 2d at 491.- The Court further found that given his
h quahflcatlons the w1tness could perm1351bly testlfy tb measurements taken at the scene, the
recovery of shell casings? and the identiﬁca_tiOn of blood stains. & The Supre’me Court went on to
conclude that anl“ofﬁce'r"s improper opinion which goes to the_hea’rt of the case is not harmless.”
_ IQ (internal' citationsvomitted)'. LastTy; the éoun‘held the'e‘rro'r present, was dompounded when the
solicitor relied upon the improper opinion testimony throughout his closing arguments. Id.
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In the instant case, like inﬁm, i_'the trial court qualified Lee-as an 'expert in “the area of
crime scene proceSSing.” R. 17S, ll 18-l9~. Despite representations to the contrary, the State yvent ~
on to elicit gratuitous testimony : regar’dingv the decede‘nt’s positio‘ning at ‘the timé of wound
infliction. R. 194,11. 11-15; R. 205 ll 14 17 R. 207 1.5- R 208,1.6;R. 210, 11. 3-7. The Supreme
Court S hold1ng in ElllS makes cle‘ar that expert witnesses may not testify beyond the scope of their
: expertise ElllS 547 S E. 2d at 491 The tr1al court permltted Lee to testify on matters directly

related to the: 1nterpretat10n of blood spatter even though it nevet mod1ﬁed the scope of hlS
. quallﬁcatlon from an expert 1n“‘ the area of crime Iscene processmg * to expert in the area of crime
scene reconstruction,” or “‘blood spatter i_nterpretation” as is required under Ellis. Id. R. 204, 1. 25
-R 205, 1. 5 | | - “

The failure to modify Lee S scope of qualiﬁcation creates the same scenario as considered
by our Supreme Court in Ellis. The trial court S error allowed Lee to testify ‘not only to
measurements taken at the scene recovery of ev1dent1ary items of 1nterest and identification of
the existence of blood stains but' also to his conc:lus1ons‘, impermissibly drawn from his visual
observation, regarding the location of ‘the decedent at the time of wound infliction. Ld__ The opinion‘
testimony 'given by Lee re‘garding his.interpretation of-»theblood spatter evidence goes beyond ‘
what the Supreme Court found perm1ss1ble in Elhs given the scope of Lee’s quallﬁcation as found
by the trial court in the 1nstant case. Id o |

‘ Further the State’s theory at tr1al crucially relied on the decedent’s positioning at wound
infliction, as 1nformed by blood spatter ev1dence As much is evidenced through the assistant
’ sohc1tors‘ repeated focus on the issue. Specrﬁcally, the sollc1tor argued in openlng ‘that the bloodl

spatter evidence would indicate the decedent was sitting at the time of her shootlng, and that the

decedent couldn’t have been shot consistent with Appellant’s admissions to police. R. 86, 1. 20 -
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R 88 L. 5 R 89,11 5- 14 | The sollc1tor also elrcrted the op1n10n of the lead pollce 1nvest1gator and‘ ;
in so domg bolstered the op1n1on of Lee and Stan R1chards dlscussed mfra Specrﬁcally, the lead' -
investigator opined that .he knew Appellant s contentions were not true “because the evidence d1d ‘
not support [them] 1nvany way, and that the decedent had been srttlng on the sofa where she was |
“shot and krlled 1nstantly ” R 541 ll 5-10: »Further like i in Elhs the sohcrtor contlnued to focus ‘.
on the eV1dence in closrng R 642 l 23 - R 643 L5 R 651, 1. 17; R. 652, 11. 2-7; R. 652 1. 8-
‘9 R.652,11. 11-13: Thus llke in ElllS Lee s testrmony offered an op1n10n that was centrally woven :
- into the case, open to close and whrch 1mpermrss1bly went to the ultimate. questlon of whether the
victim was shot con31stent with Appellant or ‘the State s theory. | "

The evidence fails three of four Councnl factors and is thus unrellable /

In State:v. Councﬂ 335 S C l 515 S E 2d 508 (1999) our Supreme Court found scrent1f1c

evidence was adm1551ble only after the tr1al court makes ﬁndrngs under Rule 702 SCRE that (1)'
the ev1dence in questron would assist the trier of fact; (2) the expert witness in question is qualrﬁed;
- (3)the underlying science is reli‘able as inforrned by the Jo_n(as standard; and (4)‘the prohative Value |
of the evidence outwe1ghs the danger of unfalr prejud1ce pursuant to a Rule 403 analysrs See
Councrl 515 S.E.2d at 518 (1ntemal crtatlons omitted). The court in Councrl added additional
| clarification by c1t1ng to State V. Ford 301 S. C 485 392 S E.2d 781 (1990) (mtemal 01tat10ns .
omltted) in enumeratlng that 1nqu1ry under J ones requlred trral courts to cons1der several factors -
1nclud1ng (1) the publications and peer review of the techmque (2) prior apphcat1on of the method ‘
“to. the type of ev1dence 1nvolved (3) the quallty control measures used to ensure rehabrllty, and" -

(4) the con31stency of the method w1th recognlzed scrent1f1c laws and procedures Councﬂ 515

S.E.2d at 517 (1ntemal c1tatlons omitted).
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The Supreme Court s holdmg in State V. Wh1te 382 S. C 265, 676 S E.2d 684 (2009) :

extended the hold1ng in Counc1l to all. expert test1mony See White, 676 S.E.2d.at 689. In so domg,

‘ the Court made clear that 1t d1d not drstmgursh sc1ent1ﬁc knowledge under State v. Counc1l 335 :
| S C. l 515 S E2d 508 (1999) from expenence based knowledge by ﬁndmg that all expert

, .test1mony must satisty. the threshold requrrements of Rule 702, SCRE and Councrl Cf Wh1te 676

. S.E.2d at 688 (ﬁndmg the foundat1onal rel1ab111ty requrrement for expert test1mony does not lend ' |
: 1tself to a one size ﬁts all approach and thus the factors enumerated in Counc1l may in some
! 1nstances serve no analytlcal purpose in evaluatmg nonscrent1ﬁc expert testrmony) In estabhshmg
| rel1ab1l1ty as a central tenant of adm1ssrb1l1ty, the Wh1te Court held that “The familiar tenet of
: '(e‘V1dence law that a contmumg challenge to ev1dence goes to we1ght not admrsslblhty has ney’er g
| been rntended to supplant the gatekeepmg role of the trral court. ._,1_n assessing the admissibility of :

4 expert testlmony ” 1d. at 688 The Supreme Court contmued o
..The party offermg the ev1dence must estabhsh that h1s witness - has the..

_necessary qualification in terms of “knowlédge, skill, experience, training or
education.” Rule 702, SCRE. With respect to qualifications, a witness may satisfy .
the Rule 702 threshold yet the opponent may still challenge the amount or quality, = -
_of the qualrﬁcatrons It is in‘this latter context that the trial court properly concludes '
that defects in the amount and quality of education or experience go to the weight -
to be accorded the expert’s testimony and not its admrssrb111ty Turning to the
reliability factor, a trial court may ultimately take the same approach, but only after
makmg a threshold determmatlon for purposes of adm1ss1brl1ty

Wh1te 676 S E.2d at 688 crtmg State V. Mvers 301 S. C 251, 256, 391 S.E. 2d 551, 554 (1990)

' (emphas1s added) Further Whlte held that the trral court 1n the dlscharge of its gatekeepmg role,
“must. mltlally answer the always present threshold questlons of quallficatlon and rellablllty
: White 676 S E.2d at 689 (emphasrs added) -

| In the mstant case, defense counsel spec1ﬁcally reduested that the trral court fulfill’ 1ts

>

’ gatekeepmg role as found by Council and its progeny R 159,11. 7-17. Desp1te defense counsel’ s
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requests for gatekeeplng under’ Jones the i 1nqu1ry conducted only addressed Lee’s quahﬁcatrons

~
-

" and never reached an 1nqu1ry on the threshold questlon of the methodologlcal rel1ab111ty of Lee’s
analysrs. Spec1ﬁcally, the State. offered‘no evrdence, and the tr1al court did not enter findings
upon any of t_he J_o_rlis factors concernlng I-J’ee.’-s"rnetho.dology, a rnere vlSual “inspection, in
conductlng hlS assessment of thel hlood spatter ev1dence The state never offered any ev1dence

and the trial court never entered any ﬁndlngs regardlng publl‘shed and peer- rev1evved opinions on o

the determination of an area of convergence utilizing only .vlsual inspection. The State offered

no “evidence, and the trial court never entered any ﬁndings regarding the prior application ’of the

-

means utlhzed mere v1sua1 1nspect10n in determ1n1ng the area of convergence. The State never . -

offered any evidence, and the trlal court never entered ﬁndlngs or rnqurred into whether the
quality control rneasures utiliZed .i‘n assuring the ,methodology, mere visual inspection, were
sufficient. Perhaps most lmpbrtantly, the State offered no evidence, and the trialcourt entered no
findings regarding ‘the consiStency of thefmethod employed, mere visual in.spectiOn, with the
recogmzed scientific laws and procedures regardlng blood spatter evidence. Thus, the ev1dence :

- was unrel1able and the Court s de0151on to admlt Lee’s op1n1on was based not on evrdence in the

'recordbutblindfaith o R,

n State V. Jones 343 S. C 562, 541 S. E 2d 813 (2001) the Court addressed an analogous -

51tuatron Much like the case at bar phys1cal evrdence from the crime scene played a central role ;

i /‘,

in answerlng the ultlmate questlon See Jones 541 S. E. 2d at 818. Slmllarly to the case at bar, |
. Jones argued that theev1dence at issue? could not satisfy the Jones rellabrllty requlrernent. Id. At

' trial, the governrnent"successfully rebutted Jones’s arguments by establishing that the analyst’s

2 The evidence at issue in State V. Jones 343 SC. 562, 541 S.E.2d 813 (2001) concerned what is
commonly referred to as “barefoot 1nsole 1mpre551on evrdence
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methodology had been forrn_ed from a talk on the evidence that the analyst attended in the years

prior, three books, and a conversation with a “renowned” expert and researcher, who was working ‘

to demonstrate fundamental claims of 'uniqueness in the evidence at question.' Id. On appeal, our

Supreme Court founid among other fundamental .“J ones” ﬂaws ",»that the'm‘ethodology employ’ed

was 1ncon31stent with. recogmzed sc1ent1ﬁc laws and proceedmgs See Jones 541 S.E. 2d at 819.

In the case at bar, Lee failed to comply with recognlzed s01ent1ﬁc laws and procedures in" -

determining an area of convergence and thus provrded unreliable ev1dence to the jury. Specifically,

neither Lee nor anyone else conducted - any tests in “doing”‘ the blood spatter analysis,

photographed the questioned evidence with “scale ,” or adhered to quality and technical protocols

prescrlbed for photographic documentation of blood spatter ev1dence at a crime scene. R. 169, L. '
21 -R. 170 1. 3. Further Lee adm1tted in the presence of the Jury that photographs he did take :

“may have been over or underexposed potentially resultlng in spo1led ev1dence that no physical

measurements of the crime scene were ever taken and that no strmglng was used in determlnlng
an area of convergence R 228 11. 23- 24 R. 223, 1. 12-13.

The Supreme Court 'reversed the conviction of Jeffrey Jones where a SLED analyst took

inked impressions, pictures, and casts of Jones' feet, and then visually compared those standards - -
with the insole of the boot in question using a set of calipers to take known measurements. Jones, .

541 S.E.2d at 813. Whil’e the court’s reversal in Jones, partially focused on the issue of underlying"

scientific validity, the lack of quality control procedures and written protocols played prominently.

Jones, 541 °S. E.2d at 819. In the 1nstant case, defense counsel did not challenge the underlymg ‘

val1d1ty of blood spatter 1nterpretat10n but the lack of compliance W1th technlcal and quality

~ .

protocols the lack of the w1tness 5 quahﬁcat1on and the lack of any emp1rical bas1s to prove or

test the State’s hypothesis on the decedent's location at wound 1nﬂ1ction. Thus, it is a lack of

{
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reliable'eVidence in this instance'that_': Appellant contends is 1n complete discord with recognized
sciﬁentiﬁc laws ,ahd procedUres, and speciﬁcally those proffered by RCSD’s protocols. Def Exhibit
No. 312. Further,: in \;lgnﬁ,- the ‘State’s analyst at least made an, effort to establish and follow.a .
. scientifically nlinded\ protocol. Hewre; Lee largely ignore.d the wor_k-intensiye p'rotocols"prescribed
for processing, thereby ensuring that the evidence he had to offer was unreliable. |
Thus, the prejud1ce 1mparted upon Appellant was in some respects more substantial than
' that 1mparted upon Jones Spec1ﬁcally, the lack of underlymg empirical data necessarily required
~ the ] Jury and the trial court to take on bl1nd falth and without.evidence, Lee’s unrel1able conclusions,:
' whereas Jones could .. have attempted to refute the analyst ] ﬁnd1ngs ius1ng the emp1r1cal data
created and util1zed by the examlner in conductmg his analy51s of the evidence. Had the protocols
‘ marked as Def. Exh1b1t 12 been compl1ed with, they would have prov1ded an empmcal basis for
Lee’s op1n1on.‘ Defense counsel .would haye ‘been: permltted to confront-the reliability of Lee’s
hypothesis throngh the crucible of a confrontation informed by empirical data. Additionally, the
trial court" in Jo_nes was minimally afforded evidence upon whichvto issue a ruling. | Here; the trial
court wasfofced into a manifestly.arhitrary. decision on the threshold question of reliability‘based

Y

- "-not on evidence but hlind faith.' .

Conclusion
) A\
o S . 4

The trial court’s erroneons, decis‘ion to permn Lee’s opinion‘ testimony, oyer defense
.counsel’s objection on the grounds that Timothy Lee laclced" the necessary qualification to opine,
: impermissibly undermined the heart of the_defensefs theory with the unqu_aliﬁed opinion /testimo‘ny
ofa police ofﬁc’er; admitted only as ;anexpert in crime processing, ‘and not as an expert’ in: crime . -
“scene reconstructionior bloodA spatter‘ evi'dence.i ’l"his error prejudiced the Appell’ant:because a

police offer was allowed to opine on, the central issue"‘of“ the case, without haying the necessary

T
v
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qualifications, something~Strictly(f'o‘rbidden by our ‘Supreme Court’s holdlng in Ellis. Further, the
Appellant was prejudiced beca_usedTimothy Lee’s testimonial evidence failed three of the four
factors proffered in ‘Couneil, and was thus not reliable in violation of the Supreme Court’s holding

in Council and White. Lastly, the t’ri'al court also erred in failing to conduct a balancing test under ’

Rule 403, SCRE as is requ1red by Councrl Based on the preceding, th1s Court should reverse the'
‘ Appellant ] convrctlon for murder and remand for a new trial.
\

III.  The trial court erred in admitting the testimony of Stan Richards, an_expert in

hlom_l spatter, on crucial blood evidence because the evidence did not satisfy three

of the l'o,ur‘fact(irs bro‘ffered in State v. Council, 335 S.C. 1,515 S.E.2d 508 (1999),

: ‘and was thus ;not‘ rellal)le.

Relevant facts = o R "/

. Having determined that the -State would call an expert Witness, Stan-Ric{:hards,v to discuss
his analysis of “blood spatter” ev1dence the tr1al court agreed to conduct an in camera hearmg to
“allow defense eounsel the Aab1l1ty to -cross -examine” him on how he “came to h1s conclusmns *R.
401, 11. 16-19. Further d1scuss1on w1ll follow but this seemmgly indicates that the tr1al court
mrsunderstood its role asa gatekeeper by placmg the burden upon Appellant s lawyers to establish
facts tendmg to 1mpugn the rehab1l1ty of Stan R1chards S op1n1on See Whlte 676 S.E. 2d at 688
(finding the proponent must establ1sh a witness’s qualification and the rellab111ty of any opinion
testimony) : | | |

In camera test1mony began w1th the solicitor quest1on1ng R1chards regardlng‘ l'llS »

~ qualification to analyze blood spatter R. 402 L. 11 -R. 404, 1. 3. The sol1c1tor then moved on to

elicit a general statement from Rlclhardvson; his “blood stain pattern methodology.” R., 404,1. 7 -
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R. 405, 1.9. Richards contended that the\.rneth.odology, was peerfrei/iewed butdid‘_no_t indicate, and
the court did not induire asto who had reviewedvthe methodology_or how‘ it was generally receiued.
R. 405, 1. 12. R1chards’ also'contended that his .rnethodology‘ was nationally standardized, euen
though his “taxonorny,” might ha\}e. a‘“di}fferent name to it.” R 405, 1. 134-5‘l4; R. 405, 11. 15-.l/‘7,. '

| When askedhow he was ihvblved ln the case-Richards'lndicated" when he first arrived heu B
talked to 1nvest1gator Lee as well as toﬁo‘ther 1nuest1gators on scene, “and- tr1ed to gather as ‘much '

»1nformatlon as possrble R 406 ll 6 10. He test1ﬁed that as they were enterlng the house they ‘

took photographs to document the scene. R 407 IL. 5- 8 Interest1ngly, chhards alleged that the -

ie

photographs which were taken essent1ally ut1llzed the road- mapplng procedure Timothy Lee had _ k

v

already admltted they had not employed See R 407 1. ll 19, and R. 235 ll 9- 22 see also Def. .

: Exhibit No 12. The solrcrtor then began e11c1t1ng testlmony from Richards about h1s observatlons :
and opinions on blood spatter, evidence. R._407, 1. 24 -R. 412, L8 °© |
iIn-Camera. Cross-Examination -
During the cross-exarn-ination':Richards“ testiﬁed that 'he was the author of the “hlood-

spatter protocols” which were marked as Defendant s Exhibit 12 R. 413 11.. 7 10. R1chards

[N

admitted that by be1ng the author of those protocols he knew RCSD’s procedures for processrng

. ascene and determrmng areas of convergence R 413 1. 12-18. He further acknowledged that . ‘

among those guldehnes there is a process called “road-mapping.” R. 413 11. 16 18 Desplte_ B

‘admlttmg prev1ously that road—mappmg was not employed_, R1chards clalmed. ‘we had road-
mapping.” R. 413,1.20 - R414,13After ‘_heing pressed‘ by Appellant, Richards admitted the -
detailed procedure,‘that Tohy Wols;on_,deSCribedas road-mapping “was not necessarily’; followed

in this case. R. 414, 1. 9-12. ©



Defense counsel Krzyston then fought the admlss1b111ty of Rlchards testlrnony argulng
_ Rlchards d1d not follow the protocols he had wrrtten and which govemed the analysrs R. 414, 1.
17 - R. 415 1. 3. Defense counsel. Krzyston spec1ﬁcally c1ted the lack of compllance' with
'methodology commonly employed in blood. spatter analys1s as’ hrs objectlon to the adm1551b111ty .‘
of the evrdence R. 415 11. 9 ll The trral court agarn mlsapprehendlng the burdened party, asked..- 4
defense .counsel?_ ‘.‘where, is the ,testtmony or where is thepev1dence that they drd somethmg |
| lnéorrectly;. or eyen hetter, where 1s thetesti'mo‘ny or Where'is the eyidencelthat the imethodology e
'that they-’used vyas irnproper?;" R.‘ZIS 1. -2l-24. Defense counsel Krzyston nraintained that.“lthe \
methodology] wasn’t 1mproper 1t Just wasn’t comphed with.” R 415 1. 25 R. 416 1. 1 When. ;
the trlal court then 1nqu1red as to what ev1dence establlshed that contention, defense counsel -
asserted thathe had already offered it. R 416 ll 20-22. ) ‘ e
Trial Court’s Rulmg o | |
The trial court overruled defense counsel’s Ob_] ectlon and found Rlchards quallﬁed R. 416,

l.ll23 - R._ 417, L. ;5. The trial_ COurt further' foundthat'the “sc1ence” wasW1thout 1ssue, and that
“defense;counsel had not‘offered' dlsqualifying'_evidence“of 'Richard‘_s’ opinion in “a'ny way, shape, |
or form"’.R 416,123 ‘R "417‘ 15 . | | -
e Rlchard’s Testlmony Before the Jury
| ~ After questlonrng Rlchards on hls qualrﬁcatlon the State offered h1m as an expert i the
ﬁeld of “bloodstarn pattern examrnatlon ” R 458 ll 18 20. Defense counsel Krzyston did not.
object to chhards quahﬁcatlon but malntamed his in camera objections to rehablllty R. 458 1I. - '
18:20. The solicitor then ellc1ted R1chards oplnlon that the decedent suffered a blood-letting event

: whlle sitting on the couch throughout the remalnder of drrect examlnatlon



* The State’s Closmg Argument o L
In closing statements the sol1c1tor argued that the Appellant S statement to pol1ce was false .
( ‘based on th’e.analysls of blood spatter‘evrdence presented and .that:as the decedent entered the
S tra1ler she “sat down to relax, [and] drdn t even have time to untle her shoes > when the Defendant o
spmng mto “deadly actlon ”R 652 L11- 13 R 643, ll 6-22. Further the sollc1t0r hrghhghted the
- testlmony of Lee d1scussed supra, and R1chards R 650 1. 23- 24 Spe01ﬁcally, she clarmed that
Lee and Rlchards had d1scussed how “dynamlc” the scene was, how there was a bloodlettmg of N
‘- “hor_riﬁc p'roportion_s,’,’ and “that it ‘;was so’clear Where everything happened they-didn’t need to do.
 anything” R. 651, I1. 12-14; R. 651, I1. 14-15. The solicitor argued that Lee and Richards “had told o
[the Jury] about all the sta1ns and continued that “He” had talked to the Jury about ~the blood on
: the scene, and that “He” had )d1scussed that there was no blood by the door or on the end of the
couch R. 651 1. 17 R 652 ll 2-7. The sohcrtor also argued that “He talked to you about 1f she
‘ would have been shot by the door there would be blood there ”R. 652, 11. 8-9. In concludlng, the
solicitor argued, “How d1d all the,blood end up on the couch and all.above:where the couch is if
she’s shot ov‘»er here? It just doesn’t make ‘comm‘on sense, and*he explained all that to you...” R

B

652, 11. 11-13. Importantly noted here is the fact that the solicitor never clarified for the jury which

witness she was referring to when saying “he.” -
Discussion
' by

In State V. Councﬂ 335 S C 1, 515 S.E. 2d 508 (1999) the Supreme Court found scientific

" expert evidence was adm1ss1ble only after the trlal court makes ﬁndmgs under Rule 702 SCRE
- that (l) the ev1dence in quest1on would assrst the trier of fact (2) the expert w1tness in quest1on is
quahﬁed (3) the underlyrng sc1ence is rel1able as mformed by the Jones standard and ) the

probatlve value of the ev1dence outwe1ghs the danger of unfalr preJudlce pursuant toa Rule 403

?

{

P
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SCRE analysrs See Counc11 515 S. E2d at 518 (1ntemal c1tat10ns omitted) Council added

add1t10nal clarlﬁcation by c1t1ng to State V. F ord, 301 S C 485 392 S.E. 2d 781 (1990) in
“ enumeratlng that 1nqu1ry under the Jones standard required the Court to consider several factors,
- including (1) the pubhcatlons and peer review of the technlque (2) pr10r apphcatlon of the method

to the type of ev1dence 1nvolved; (»3) the quahty control measures used to ensurerehablllty; and

~(4) the consistency of the method with recognized scientiﬁc lavvs ‘:and procedures. Council, 515 _
S.E.2d at 51:7 (internal citations omltted) | | |
- In the instant case, there was evidence in the record that RCSD’s personnel did not conduct
vany tests;in t‘doing” the.blood spatter anaivsis, 'didk not photograph the questioned evidence with
“scale,” or adhere to other prot'octj'ls prescribed for phdtographic documentation of blood spatter
evidence, and that the photografihs; they‘ d1d take rnay have heen over or underexposed, -potentially ‘
resulting in spoiled evidence. R. i69,(1. 25 -R. 170, L3, Further, there was evidence ._in the record
that no phvsical measurer'nents of t\:he‘“.c'rime'scene vvere ev_er taken, and that ‘no 'stri’nging was used
in deterrnining an area of convergence. R. 2‘28, ;ll' 23-24; R. 223, li; 12-13.
Further, vvhile ‘Richards j"o:ffer:ed' his opini,on "on what the blood spatter shovved, he

. ) . . { .
. established no objective basis for his determining such an opinion. Richards testified that the core

| of his methodology was classii'idatlon via a tai(onomical structure R 405, 11. 4-6. Desplte this
representation Richards 'never explained the taxonomical structure that was supposedly peer-
‘reviewed and standardlzed across the country, even though by hlS admission his taxonomical
classification might vary. R: 405 1. 10-17.: The tnal court entered no findings, undertook no

_inquiry or dlscussmn, and the State offered no evidence of the publications and peer-reviewed

articles which supported the uneXpiained taxonomical structure.used by Richards, meaning that
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.the trial court. a_ccented, fon fa-i:th.fandv:without ‘evidience, A'Richards’s clarms that he ,utilized a

Y' commonly'accept‘ed taxonornircat.s:tructure. M

Richards ‘n'ev,er objectively:deﬁned the yvords spatter, rmpact spatter, or 'r;attern in camera.
Instead, Richards described impact spatter as “if you can see all those small stains on the [windows
behindi the _dece\dent]', -that’s -spatter_.” (/R; 410, 1. 14-15. The exlrstence of ‘a taxonomical
classiﬁcatron structure imnlies that there is some objective standard by which:one would classify
'blood stalns yet the State presented no testimony regardmg the effect of size or shape on the |
| classification of blood sta1ns wrthm the undeﬁned taxonomrcal structure |

After cl'assiﬁciation~Via'the"undeﬁned taxonomical structure, Richards. testiﬁed “You may‘,‘ !

if. 1t s necessary, go 1nto looklng at motron d1rect10na11ty, then you may go into lookrng for -

'looklng at the convergence or area of orrgrn After that you relate what you found to one pattem .

Y . f

e from one pattern to.- another pattem and how that sequence might evolve.” R. 404 11 20-25
: (emphasrs added) The State d1d not offer any. ev1dence on how one m1ght determine dlrectlonahty,
) -how one mrght determine an area of convergence or area of origin, or how one mlght relate, from
pattern to oattern the unrque sequentlal evolution of the scene.
Defense coun\sel obj ected to the witness based on the rehabllrty of the testlmonlal evrdence o
| . 'and upon the witness’s non- conformance w1th the methodology R.414,1.17-R. 415, 1 3; R 415,
' Il 9-11. The tr1a1 court prev1ously 1nd1cated it had read Mﬂ and its progeny, and defense
counsel spe01ﬁcally hlghhghted hlS obJ ectlon to chhards methodolog1cal 1ncon51stency R 203
1. 17- 24 R. 415 l 25 R 416 l 1 Desplte thrs the tr1al court never entered any ﬁndlngs ‘and
‘ :'the State never offered any ev1dence regarding pubhshed and peer- revrewed oprnrons on the -

determination of an area of convergence utrhzlng only Vlsual»lnspectlon, The State hever offered'

any evidence, and the ‘trial court entered no, findings on any évidence regarding the 'prior :

y -
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. J .
application of the means utilized, mere visual inspection, in determining the area of convergence.

The State never .‘offer"ed:‘ xany evideﬁee; and the trial court never entered any findings regarding
whether> the quality »control measures »util_ized‘ tn assuring the methodoloéy was sound were
sufﬁcient. Perhaps'rnos;t importantly, th"e State'offered no evidenee, andthe tfial eonrt entered no
ﬁndings‘regardving the ,con'si;;steney' o.f ‘the method emplo;ted, 'mere“:visual inSpection; with the
recognized scientiﬁlc laws and procedures for processing blood spatter ievidence. While the trial
~court did conolhde that there‘ ‘were' “no isstles with the vscience,”' its decision was an ahuse of | ‘
discretion. Thiis’ 1s SO hecau.se the .tepeated fai'lhte to .substantivelsl‘ consider the tJ‘ones factors during
. the testirnony of Lee and then :,Richa‘r,ds,_ rneans thetrial .court’sﬁnding; that there were “no issUee ,
with the science,” was hased not on evidence but blind faith, and was thue a manifestly‘; arbitrar}t,
| unreasonablle, and nnfai; tleeision Wthh preju_dliced the Aopellan_t’s abilityto rebut the State’s
~claims et‘fecti’vely.‘ |
| While m; held atrial court rnay properly concl\ude that challenges are more appropriate
as welght based assessments for the Jury, it may only do so after 1n1t1ally determlnlng the threshold
wlssues of quahﬁcatlon and rehab111ty See Whlte 676 S. E 2d at 686 In the instant case, the trlal
. court mlsapptehended 1ts ‘role ‘as gatekeeper,' and thus 1mpenn1551bly allowed the role to be
supplanted. The trial conrt’s rni'sunderstandin;g wae made cleat when it 'indicated it would permit
' inkcc‘zmera‘ test;mony to’_‘.allow defense counsel to “cross-"e_xamine [Riehards] _on how he’came to
[his] eonclusions' and the soienlce.ot whatever it [was] vbe'hlinnd [the blood spatter e;idenee].” R. 401,
1. 16 19. Mlsapprehenston was again etlldenced when the trial court 1nqu1red of defense counsel
“where isthe testlmony or where is the ev1dence that they did sontethlng 1ncorrectly, or even better,

where is the test1mony or where is the ev1dence that the methodology that they used was

improper?” R. 415, 11.21-24:



The trial Gourt’s vmisapp,rehension. was further 'eyidenced-by. its comments in refusing to
allow zrt camera 1nqu1ry when J ennlfer Martm a DNA analyst was called by the State
Spec1ﬁcally, after the State offered to put J enmfer Martln up to “do the quallﬁcatlon part » the trial
court asked defense counsel‘ “Do ya ll need some kind of hearmg on. [the DNA] other than the. ‘
usual‘7” R. 351, ll 10 ll In response, defense counsel Krzyston stated “Well not besides the
normal gatekeepmg functlon[s] that are performed in Whlte Counc1l Jones 7R 351 1. 12-13. '
h Respondmg w1th skept1c1sm the trral court 1nqu1red “You need a hear1ng on that outsrde the
presence of the’ Jury‘7” R. 351 1. 15- 16 Appellant agaln clar1f1ed “The proponent of the evrdence
| need[ed] a hearlng on th[e] _.evrdence,for-rt to be,adm1551ble” under the holding in' White. R. 351,
1L 12 22. . | / |

-After calhng into duestlon Appellant s readlng of Whrte ‘the trial court asked “So what
eyldence do you have to offer that the DNA test done i in th1s case is not reliable?” R. 352, 1L 13-

. 14 Appellant argued that it was the proponent of the ev1dence who had the burden of estabhshmg
' the evrdence s rel1ab111ty R 352 1.15-R. 353 1.7.In refusmg to hold an in camera hearlng, the
trial court ruled “T’y m not domg all that ” and drstmgulshed the subJ ect matter of Whlte from DNA’
ev1dence by notmg the Vast dlfference between dog trackmg ev1dence and somethlng “like DNA
that most everybody agrees on both srdes of the fence is rel1able ”R. 354 ll 6- 23 -
Through its statements itis clear that the tr1al court m1sunderstood its role as gatekeeper )

desp1te defense counsel’s repeated attempts to direct the court s attentlon to thc 1ssue The tr1al :

court’s statements read as a whole reflect- an a przorz acceptance of methodologlcal rel1ab111ty, k

: rather than the substantlve procedural determmatlon of admlss1b111ty through 1nqu1ry that was: -

‘requested by defense counsel and requrred by White, Counc11 and Jones. R. 401, 1. 16-19; R

352, 1. 13-14. The tr1al court was in no better a pos1t10n after the in camera testlmony of chhards
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| to an_swer the threshold' question of reliabillty, under Council and Jonesthan it was after the'
conclusion of Lee’s ’testimo'ny and 'thu_s._should have -rle‘fus'ed to allow’R‘ichards.\to testify over‘
Appellant’s objections.. . | | | |
Lack of Rule 403 SCRE Balancmg Test

Before expert testrmony may be 1ntroduced to the jury. Cou_ncrl specrﬁcally requrres the
: ‘trral court to make: ﬁndmgs under a Rule 403, SCRE balanclng test that the probatrve value of the' |
oprnron ev1dence 1n questron is not substantrally outwerghed by the danger of unfarr prejudrce or

.%‘

the rrsk of confusron See Councrl 515 S E. 2d at 518 (1nternal citations omrtted) In the instant A.

- case, the- trral court failed to deterrnrne that the probatrve Value of Stan chhard’s testrmony .

'substantrally outwelghed the danger of unfarr preJudrce or rrsk of confusmn as requ1red Councrl
. 515 S. E 2d at 517: The trral court overruled defense counsel’s obJectrons to methodologrcal -
soundness under Councrl and 1ts progeny R 416 .23 - R 4l7 1 5 The result was that chhards ’

~ bolstered the boot strapped testrmony of Trmothy Lee w1th data only he and Lee could 1nterpret . ) :

#

and based on therr collectrve subjectrve observatrons Because the oplnron of chhards like

""Tlmothy Lee was not grounded in emplrrcal data was not formed by adherrng to the proper

protocols could not have been effectlvely challenged and was not rellable the trial court should
( .

have refused to admrt the ev1dence and 1nstead should have found that it 1mpermrssrbly trpped the *
. N
_ . 'scalesof a Rule 403, SCRE,,?I!@IYSFS-, s '

Conclusmn -

In the 1nstant case the trial couit erred in admrttlng Rlchards testrmony, and the blood'. :, |

.-spatter evrdence at large because it could not satlsfy three of Counc1l s four- factors was not
reliable, and because it farled to perform a Rule 403, SCRE balancmg test. Such erTors constrtute

an a’buse because the lack of evrdentrary_bas1s for the trial court’s ﬁndlng__was _manlfestly arbitrary . -
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 and because it commnted an error of law by failing to conduct a Rule 403, SCRE balancing test as

requ1red by Council.
I

Further thelprejud1ce 1mparted upon Appellant by these abuses was more substant1al than
that established by Jones as drscuSSed s'upra. The lack of underlymg empmcal data necessarll);
' requlred the tr1al court and j Jury to take on blind falth Rlchards conclus1ons Thus the risk of
confusron and unfalr preJud1ce outwerghed the probat1ve value of chhards oplnlon testrmony
and was- immense. Further prejudice stems- from..chhards s testlmony because it provided a
foundation for the. '-Stat'e’sltheory at trial andl 'was a foundational‘focus_of the solicitor’s_closing .
’argu’ments'. l‘he State’s opening’and:'closin:g '-statem.‘ent‘s both aréued that App.?,llant’s_contentions
were‘false"’based-on ithe ,foundation uvhi'ch‘ was laid with Timothy Lee’s boot;strapped testimony ~
and then bolstered by the testlmony of Stan chhards d1scussed supra Because of these errors

and the resultmg prejud1ce th1s Court should reverse Appellant S conv1ct10n for murder and

l
~3

remand the case foria newtrlal. S
" ‘ .
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CONCLUSION - -° = ;
For the foregoing reasons, Appellant?'s conviction for murder sheuldb_e'rever'sed and the
case remanded for a new trial.
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