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"HIQ'

APPELLANT'S STATEMENT OF THE ISSUES ON APPEAL

o Whether the trial cou'rt‘ ‘ferred' 1nrefusrng to‘ charge the jur); 'on. the law 'of-' “

e 1nvoluntary manslaughter where there was ev1dence tendlng to mltlgate,‘v L
- the offense of murder?
" ~Whether the tr1al court erred in admlttrng the testlmony of Tlmothy Lee a-',‘ o

‘ :crlme scene 1nvest1gator on crucral blood ev1dence where he was, notf'

quahﬁed as an” expert ’1n ’blood 'spatter' evrdence or 'crlme scene

reconstructlon and where the ev1dence falled to’ satlsfy three of the four' .

' ‘factors proffered in' State V. Counczl 335 S C. 1 515 S. E 2d 508 (1999)

and was thus not rehable‘? -

Whether the tnal court erred in admlttmg the testlmony of Stan Rlchards . i

,<»\~

- an expert in blood spatter on cruc1al blood ev1dence where the ev1dence

| d1d not satrsfy three of the four factors proffered in State . Counczl 335, ’

S. C 1 515 S E. 2d 508 (1999) and where the ev1dence was. unrehable

)»\



- RESPONDENT'S COUNTERSTATEMENT OF THE ISSUES ON APPEAL
I. - Did the trl'al"cdilrt pirdperly”_rejfe:ct Appellant’s r’eqnesitl 'for; a jury instruction lonf‘v-
| . 'involuntary rnanslaughter -where‘ nd e'vidence' was ‘present‘ed 'at trial from' which the
Jury could 1nfer Appellant was engaged ‘1n a lawful aet not amountlng of a felony or
' was otherw1se lawfully armed‘7 P | | |
II.:‘ s Appellant ) object1on :t0 the expert qual1ﬁcat1on' of Invest1gator Tlmothy Lee ‘and
' 'lnvestlgator Stan R1chards\properly preserved and dld the tr1al court adequately rule
upon the expert quallﬁcatlons of these Investlgators in’ adm1tt1ng them as experts in
their respectwe ﬁelds based upon the test from State v. Counczl znfra and that more'
lmodernly relterated in Stdte V. thte lnﬁa” « | | |
I1I., o Was any error in the scope of the test1mony of:the expert in crime scene processmg::
harmless where it was cumnlatlve to earller un- objected‘to test1mony by ‘the. samep .
w1tness -and cdmulatlvetlo the preperly adm1tted expert testlmony of a blood stam‘

pattern analyst and where self defense was ‘not at issue?.

Covio



STATEMENT OF THE CASE

The R1chland County Grand Jury 1nd1cted Appellant M1m1 J oe Marshall for the August '
- :2015 murder of his, w1fe Dorls Marshall and for possess1on of a ﬁrearm by a person conv1cted of
a v1olent felony (R pp- 753 754 Indrctment No 2015 GS 40 06134) Attorneys Ahcla Goode
Stephen Krzyston and Lucas Hawks of the F1fth C1rcu1t Publlc Defender s Ofﬁce represented ,
.Appellant on the charges (R p l) Ass1stant Flfth C1rcu1t Sol1c1tors Aprll ‘Sampson Sandra
_ vMoser and Samuel McGlothm prosecuted the case (R p 1)
The Honorable Robert E. Hood presrded over Appellant ] tr1al first acceptlng.
Appellant S gu1lty plea to the ﬁrearms charge on October 30 2017 (R pp-: 34 37). Begmnmg
that same day, Appellant stood trlal on the murder charge Aftcr a four day tr1al the Jury :
o fconv1cted Appellant of murder Appellant recerved a hfe sentence on the murder charge and was‘
*Iat that time sentenced to a concurrent ﬁve years on the vveapons charge ‘(R. p. 740)
| By and through trlal counsel Pet1t10ner served notlce of appeal on November 9,2017. -
A(N otrce of Appeal) Trralncounsel contrnues to represent Appellant on appeal in conJunctlon{wnh S

the South Carolma Comm1ssron on Indrgent Defense Ofﬁce of Appellate Defense (Br of App. )

.\'.-_':



STATEMENT-OF FACTS .

B EMS was able. o;v1sua112e the patlen_ from the front door of the home w1thout A L
'sientermg Noted bra1n matter: ‘n-the ﬂoor The patlent Was 51tt1ng on: a couch to the", -




~ the head inconsistent w1thllfe, ‘skull._'fr'agr;nent ’_on.the back of the.‘couch',""noted‘-
‘brain matter. Blood . splatter around the patient. The patient had no respiratory :
effort, no signs of life, noted coagulatlon of blood on and around the patlent '
" lividity and notrﬁed drspatch of D.O.A:. e : R
"‘(R.p 150, hnes6 23)
Law enforcement 1ssued a BOLO for Appellant and a gray Chrysler Pac1ﬁca minivan. (R

"p 174, Tlines 4- 6) The night before ne1ghbors w1tnessed Appellant bangmg on the w1ndow of a'

runn1ng veh1cle as if he ‘were try1ng to break in. (R p 128 hnes 10- 20 R.p. 345 hne l7 Pp: B

346, hne 9) That same n1ght one nelghbor helped Appellant who had locked hlmself out of hlS .
‘and the v1ct1m s home by crawhng in one of Appellant s back wrndows -and opemng the s1de_
door so Appellant could get back in. That ne1ghbor sa1d that it “reeked” when he got inside the
‘house, but that he d1d not see the v1ct1m (R p 329 line 23 p 341 l1ne 25): That nelghbor also .

recalled seelng a ﬂash com1ng from the drrectlon of Appellant s home that nrght (R P 338 line
17-p. 339, hne18) A o | ’

A short t1me after the BOLO was 1ssued Appellant surrendered to law enforcement at

Tony’s Lounge a spot near Eastover about ten m1les away from h1s home. (R p: 174 line 8 P

‘_175 hne . Somebody at the Lounge who had heard Appellant was’ suspected of murder o

/ .
notrced h1m there and called 911 (R p. 333 hne 3 — p 334 lme 19) At the tlme of arrest

Appellant had notrceable redd1sh brown spatters on hrs pants socks’ and shoes (R P 358, hnes
15 17).. The Chrysler Pacrﬁca was parked at the Lounge and law enforcement located a double
barrel shotgun 1nsrde the van. (R p l77 hncs lO 2l) The van s back w1ndow was broken (R
" P- 406 lines 5-8). R ‘ B N

At the Sheriff’s. Department Appellant gave a srgned quest1on and -answer type statement . '~

| ' to Sergeant Joe Clark about what happened to hlS wrfe R



When she came home from’ work last n1ght I had my gun in the front room. [ did -

- this because the trailer, park is.an unstable. place. She came at me. She grabbed the . -
gun. It went up and it went off. I grabbed her. I had her head in my hands and I let - R
her down .on the. chair. I knew she .was. dead then. I should -have handled it a -~
'd1fferent ‘way, the way I d1d not handle it, I should have krlled myself ' "

* (R-p. 566, lines 11 21). PR ;.;’_ -

" The Sergeant asked Where the gun was (Tr p 566, lme 25 - p.. 567 llne l) Appellant‘_

‘, old h1m it was ina closet but the Sergeant knew there was no closet in the l1v1ng room (R p-

567 l1nes 1 4) Then Appellant sa1d he shot her at the front door. (R p 567 line 5) Moments )

later in the interview Appellant expounded

I told her when she came in the house that I had Just called her job. She was a httle late
~and I was worried about her. I had just had the car’s front end alignment fixed with a new

tire for her safety She comes in with an attitude. T told her I was worried about her. She ‘

says, quote, you ve got no reason to worry about me, unquote She said 1t w1th an’
attltude We were. Just talk1ng at each other -

i

My gun was laylng agarnst the wall the whole time. When'I demded to- check out around

my trailer with my shotgun Doris was coming in'the front door. We are right there at the - -

same time. She comes in the door, that is when'I told her'] was worried about her. That is
~when the gun went off She had touched the gun when it when off. She took the gun and
threw it up.- : 8

‘ She 1 was standlng on the s1de of the couch when the gun went off. I held her by the face” -
- and laid her on the couch B ‘ : , :

®. p 567, line 21 - p. 570, line 3). o R

: Appellant deﬁned “threw [the gun] up by sw1p1ng his' hand in front of his face. (R p.
569, lrnes 4-7). The Sergeant asked “So the barrel was obv1ously in her face‘7” (R p. 569 hnes‘f.
_ 7 8) Appellant answered “he pushed the gun away And that S when he sa1d 1t went off ” (R p

569, lines 9-10).



Appellant S statement however was. unsupported by the forensw ev1dence presented by
‘ the State at trral (R p 567 hnes 5 lO)

Tlmothy Lee Crlme Scene Processer =

Investlgator Lee a ten year ' veteran of the R1chland County cr1me scene un1t
photographed the scene at the Marshall’s home; .(R P 188 lmes 14 19 R p 208 l1nes l 10) -
: Lee documented small b1rdshot pellets and gelat1zed blood” pooled on the center of the hvmg -_:
room sofa where the Vlctlm was located (R p. 212 l1nes 9 20 R p 213 lmes 20-23; see State’ s
Exh1b1t 25) He documented the ce1lmg of the 11v1ng room whlch was stamed w1th blood as well.
(R p. 216 l1nes 10- 17 see State s Exh1b1t 22) “There was a broken pa1r of glasses that were on_.
the floor near the-rug (R p. 219 lmes l7 18) The 1nvest1gator also denoted a plece of shotgun |
'-waddmg found on the sofa. (R p. 218 lme 10) He testlﬁed that the locat1on of the waddmg -
indicated that the shot occurred w1th1n the parameter ‘of where they found the v1ct1m (R p
218 l1nes 13 21) Lee test1ﬁed about photographs deplctlng d1ffer1ng concentrat1ons of blood at
the scene in relat1on to the v1ct1m s locat1on (R. p 231, lmes 5 24 R p 233 l1nes 2-11; R. p' -
255 hnes 17 19) Lee photographed blolog1cal matter near the sofa 1nclud1ng the documentat1on"' ‘

of a portlon of bram near the v1ct1m s foot and ‘a chunk of skull and scalp that was up on top of '

' the couch i (R p. 270 lme7 p 271 l1ne 13)

Dav1d Collms F1rearms Exammer B A S
Colllns the- ﬁrearm and tool mark examiner from SLED testlﬁed about the 12- gauge

-' double barrel shotgun located in Appellant s Chrysler Pa01ﬁca (R p 286 llne 24 p 287 l1ne‘

4) The butt stock on the shotgun had been repalred w1th electrlcal tape but the gun ﬁred and the , -

safety worked (R p 289 lmes 1 25) The gun was manufactured before 1968 (R p 1293, l1nes

17 22) On the muzzle of the gun Collms noted not blood but other blologlcal materlal (R p .



r' _"_
N

| 295 hnes 9- 24) Collrns d1d not test the trlgger press we1ght but d1d not notrce anythmg_

mechamcally unsound about the trrgger pull (R p 303 lmes 17- 23) “It d1d not appear to be

‘excess1vely hght nor excessrvely heavy compared to other shotguns of the same make and ,

model[ ]” R.p. 324 lrnes 1-4).

S

Collms also recelved for exam1nat1on three unﬁred shotgun shells the waddlng located _

" on the VlCtlm ] sofa and three sets of brrdshot pellets (R p 290, lrne 22 P 291 lrne 2; R p.

N

| '-292 lrne 1; R p 298 11ne 25 p 299 lme 5) lee the shotgun muzzle the waddlng contameda
A .coatmg of brologrcal materral wh1ch Collms cleaned off as part of h1s exammatron (R p 297,

lines 13-17-) “The" ﬁred waddmg was. consrstent W1th the Waddrng found' in o'ne of the ﬁre‘d

o shotgun shells” in brand type and gauge (R p. 298 lmes 19 24) All three unﬁred shotguna

shells “were capable of bemg ﬁred 1n that gun ”? (R p 299 llnes 13-18). Also consrstent w1th the
unﬁred shells recelved for comparlson were the brrdshot pellets recerved for. examrnatron
: 1nclud1ng those extracted from the V1ct1m (R p 300 hne 3 p 301, line 23) | |

‘ '“Based -on;the nature. of the.srnjury‘-to the..v1ct1m in thrs case and the' severity, of ‘it, "
K [Collrns] d1d not feel that there was ‘sufﬁcrent 1nforrhatlon present f"orl h1m to test thel drstance '
_ from which the victim was shot w1th any degree of sc1ent1ﬁc rellabrlrty (R p- 304 line 21
305‘ lme 6) In addltron to a precrse drameter of the Wound whrch was unavarlable Collrns
'needed more of the same amm‘unrtron 10 relrably test ﬁre and determme that dlstance (R p 305

' lmes 8- 14)

St Jenmfer Martm DNA Analyst

R1chlands County Sher1ffs Department S DNA analyst Jenmfer Martm recerved a

'number of 1tems for DNA testmg (R p 387 11nes 3 13) Two swabs from the double barrel o



. o

shotgun posrt1vely matched the Vlctrm s DNA but the matter tested was some other brologrcalv

1] .

_ matter other than blood (R p. 389 lme4 p. 390 lme 24)

Amanda Durso Forensw Pathologrst
(v

Doctor Durso performed the autopsy on the 58- year-old v1ct1m (R p 451 lmes 3- 6) She‘.
recorded a shotgun would to the head as the cause. of death (R p: 453 lmes ll 12) The large' ..
Wound entered the r1ght front of her face kmd of centered around the area of the rlght eye and_-
i 'exrted through the top of the skull (R p 453 lmes 6 10) “Some of 1t d1d ex1t the kmd of back' |

. rrght top of the skull and. very shghtly left [to] r1ght ” (R p 454 lmes 17 18) Mampulatmg the‘ o

'edges of the wound Durso preced together a 2 8 1nch by 3 1nch entry wound (R p 454; lmes l-’f'

9. Durso retrreved blrdshot pellets from the V1ct1m (R p 454 lmes ll 13) She 1dent1ﬁed
{

strpplmg on the left side of the v1ct1m s face whrch she descrrbed as an 1nd1cator that th[e shotgun |
was within approx1mately‘ 30 mches of the v1ct1m at the t1me the shot was ﬁred (R p. 456 lme 1:‘ .
- —p 457, hne. 8). Durso testrﬁed'that soot would be‘present —1f the shotgun was 12 1_nche_s.or closer‘
| ..'to the victim at the time of the shot (R.p. 458 lines 9- 18) |

No ‘soot was present allowmg Durso to est1mate that thé shot occurred between 12 and
" '30 1nches from the v1ct1m (R 2 457 hne 13 R p 458 lmes 14 15 R. P 461 lmes 13 23) Thef |
| v1ct1m ] rlght eye was obl1terated as was a portron of the bram such that “half of her bram. .
actually fell out through thrs defect and was I‘CCCIVCd separately in- the body bag due fo the force )

. of the blast ? (R p. 459 lmes 14 20). The victim. sustamed no. other remarkable 1njur1es to- the‘ .

| remamder of her body (R p- 462 lmes 2 9)

~. Jenmfer Nates GSR Analyst

Jenmfer Nates from SLED testlﬁed that two gunshot res1due (GSR) l(ltS were collected :

2 y S
o and submltted for testmg in conjunctlon wrth th1s case (R p. 472 lrnes 8 l6) The kit collected R



from the V1ct1m tested pOSlthC for a srngle partlcle of GSR whrch is not 1nconsrstent wrth a

" shootrng victim who has faced the muzzle of a loaded gun (R p 477 hnes 16 25) The result

‘gave no 1nformat10n as to the drstance from whrch the v1ct1m sustarned the gunshot (R p 478

A '\i

| lines 4-7). The second k1t collected from Appellant, was lnconclusrve as Appellant was swabbedv
for GSR beyond the 6- hour tlmeframe durlng whrch any probatlve test for GSR can be collected
'from a hv1ng person (R p 478 11nes 14 23) Although testrng on’ the k1t ‘was halted halfway v
through the analysrs 1t d1d return one partlcle of GSR (R p- 479 lrnes 12- 15) |

' Stan chhards Blood Stain. Pattern Analyst

Stan Rlchards a 11eutenant in the forensrcs drv1sron of the Rlchland County. SherrfPs | '
: ‘ Department testrﬁed about the bloodlettrng evrdence at the scene photographed by Investlgator
?. Lee. (R p. 484 hnes‘21 24 R p- 486 lrnes 13 18) chhards attended the scene, 1dent1f1ed the .

o v1ct1m “slumped over' on the sofa nearest the door” 1nt0'the' front of the rnoblle home and
. "observ"ed the bloodonthesofa cushrons extendrngup the ‘s‘ofa back onthewmdowshades on »

the cerllng,;and wrapprng around the end of the sofa to the wrndows and bhnds on the short srde, :

‘ :‘.‘of the room. (R.. p. 487 11nes 13- 25) He‘ w1tnessed bra1n matter ¢ ‘at'th’e doorway on the floor”

unaccompanred by * major blood » (R p 488 11nes 1 -4). chhards could tell from the nature of A

TR ,
the wound on the Vrctrm s face that blood had gone from the pomt of 1mpact outward as a result
_' o,f,,“?‘ y_ery_ srgnrﬁcant 1r_n‘pact‘ and\a ,dyn_arnrc f rmpact’,"of the shotgun blast. (R. p. 488, lrnes- 10-
He 1dent1ﬁed the several stalnsA snlall and large as 1nd1V1dual stalns of an oyerall pattem | .

called 1mpact spatter ( whrch occurs as a result of a hlgh velocrty 1mpact (R P 488 11nes 18- 24)

‘Impact spatter created stalns Wthh radrate outward from the’ pornt of 1mpact up to the cerhng,

“and out toWards.the end of.the_‘room. .(R.'p.f490_,'11nes 11-18‘; see State s..Exhrbrts 22,‘84, and 85) '






' .~618 lines 9. 1~7) He oprned that the safety on the gun was not actrng as 1ntended and that the gun
‘was unsafe (R p. 620 hnes 1- 7) He measured the overall length of the. weapon as 44.5- inches.

" (R.p. 618; lines 19- 20) TR T | |
As for the-v_lctrm S 1njur$', RobinsonROpined “the ‘shot. occurred from a distance of
approximately .three to four‘ inches‘o;r-less from the victim’ s face with gas pressure from the

chamber causmg the expansrve 1nJury to the skull (R p. 620, lines 16- 25; R o 622 llnes 21 25

- R. P 624 11ne 22 p 625 lme 5) Based on the pattem of blood dlspersmn he descrlbed the

' 'shot as an “upward shot through the head” (R p 621 lmes 20 25) He testlﬁed “reportedly,
she ] standlng at the end of the couch when the shot occurs driving her over onto the couch” and
Appellant was “gorng out the door » (R p. 625 lmes 8-11). He clarlﬁed for the record that he
assessed the posrtronrng of the. partles at the time of the shot based upon Appellant s statement to

| law en,forcement. (R. p. 640, hne 14 - p.‘64l,_.11n‘e 6),‘ :

S0



P | ARGUMENT

'I:.' : 'Appellant’s own statements falled to prov1de ev1dence warrantlng a Jury charge on .
o involuntary’ manslaughter because no. evidence was presented at trial from which
the jury could infer Appellant was engaged ln a lawful act not amountlng of a felony f '

- or was: otherwnse lawfully armed ‘ ~ ~ : ‘

el A, _Standard of review - - '.

“The law to be charged must be determmed from the ev1dence presented at tr1al » State v

‘Brayboy, 387 8.C.. 174 179 691 S E 2d 482 485 (Ct App 2010) When the Jury could 1nfer .

‘ from the ev1dence presented at tr1al that the defendant commltted a lesser offense the tr1al court -

.Lv'

' Rt : must charge the lesser 1ncluded offense to the Jury State W szera 389 S.C. 399 404 699,' _

C SE2d12 14(2011)

o S E 2d 157 159 (2010) ' “A tr1al court commlts revers1ble error when it falls to g1ve a requested

A charge on an 1ssue ra1sed by the ev1dence presented o State v. szth 391 S C 408 412 706 ',

'1,i

“In determmmg whether the ev1dence requlres a charge ona lesser 1ncluded offense the ’ " ‘

court views the facts in a. hght most favorable to the defendant ” State v. Brayboy, 387 S. C at

' 180 691 S.E.2d at 485. A charge is. properly refused only when ¢ there 1s no ev1dence that the = -

defendant comm1tted the lesser offense rather than the greater offense ” Id : -

.. B. Introduction- wi
.' Because hevtold law enforcemerlt in a 'si'gned)statement that he plcked up. the shotgun o
' go outs1de and check what was gomg on w1th the shed out51de h1s traller Appellant pos1ts he |

should have recelved a jury 1nstruct1on on mvoluntary manslaughter (R p 654 line 24 p 655

~ line 5) Counsel argued that Appellant armed hlmself to go check around the traller or around_:‘

' the outs1de the traller and that s what he was on the way to do and the acc1dent [w1th the victim] ‘

. 1nterrupted that ” (R p 660 hnes 7 11) The State pubhshed this - statement through the o



‘testlmony of Sergeant Joe Clark (R p. 566 llne 11 -p. 572 hne 5;.R. pp 742 45).

Fmdlng State V. Reese 370 S C 31 633 S. E 2d 898 (2006) persuas1ve the trlal court o

' denled Appellant s request for an: mvoluntary manslaughter lnstructlon because Appellant s
. statement mdlcated that he pomted the ﬁrearm at the V1ct1m constrtutlng the felony of pointing .
: and presentmg (R. p 650 llnes 24 25 R p 651 hne 23 p 653 lme 16) ‘The trlal court noted.v',
vthat although Appellant acted unlawfully the moment he prck[ed] up a gun because of a prror
conv1ct1on that alone was not sufﬁcrent to bar the mstructron (R p 656 11ne 6 P 657» llne
20) Add1t1onally, the trlal court found no eyldence supportmg Appellant s argument that he-
.lawfully armed h1mself in self defense (R p-. 654 hnes 21 -23; R. P 655 lme 22 - P. 657, line
' 3) The tr1al court otherwrse 1nstructed the Jury on the law of accldent and that it was unlawful to

¢

_pomt or presentaﬁrearm (R p. 655 lmes 11- 13 R p 657 llen 2l ~p 658 lme 10)
- In determmmg the proprrety of the 1nvoluntary manslaughter 1nstructlon the prvotal' -
.1ssue is whether Appellant was engaged in’ a lawful act1v1ty at the t1me of the krllmg ? State v

:Burrtss 334 S. C 256 265 513 SE2d 104 109 (1999) zd at 265 n. ll 513 SE2d at 109 n.11.

"‘Involuntary manslaughter is the krllmg of another thhout mal1ce and umntentlonally whrle |

' engaged in erther (l) an unlawful act not amountmg to a felony and not naturally tendmg to =

cause death or great bodlly harm or (2) a lawful act- w1th reckless d1sregard for the safety of

'

others ' State V. Reese 370 S C 31 36 633 S E. 2d 898 900 (2006) overruled on other grourzds'

byState v. Belcher 385 S.C. 597 685 SE2d 802 (2009) S.C. Code Ann § 16- 3 60. “To' o

' const1tute 1nvoluntary manslaughter there must be a ﬁndmg of cr1m1nal negllgence statutorrly.
' deﬁned as a reckless drsregard of the safety of others ” State v, Crosby, 355 S C. 47 52 584 ‘

"

SI E.2d 110,112 (2003)
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C Under any 1nterpretat10n of the ev1dence Appellant was po1nt1ng or presentmg a ﬁrearm
at the time of the shooting such that he was engaged in an unlawful act amounting to a
~ felony and was: therefore precluded from receiving a jury 1nstruct1on on 1nvoluntary
manslaughter . S «

'._)' %

A defendant s engagement in a felony at the time the gun went off precludes a charge on‘
1nvoluntary manslaughter State V. Burrzss supra ‘at 264 65 513 S:E. 2d at 109 “It is unlawfulv ,
‘ for a person to present or pomt at another person a loaded or unloaded ﬁrearm A person who -
'v1olates the prov1srons of the sectlon is gurlty of a felony[ ]” S C. Code Ann § 16 23 410‘ )
v(“Pomtmg firearm at another person ) Where the ev1dence at trial leads to the 1nference that the l

defendant was p01nt1ng or‘ presentmg a ‘ﬁrearm at the time of the shootrng,bmvoluntary»’.
manslaughter canndt be charged State V. Reese supra at 36 633 S. E2d at’ 901 State V.
| Cabrera Pena, 361 S C. 372 381, 605 S. E 2d 522 526-27 (2004) (concludlng the defendant was ~'
"-’not entltled to a Jury charge under e1ther deﬁmtlon of 1nvoluntary manslaughter because the ,
.‘defendant s use of a ﬁrearm to 1nt1m1date the ‘vlctlm constltuted the felony of p01nt1ng ’or' .
preSentmg a firearm and_}beeau,se he was not:lawfully entr(tle_d to arm hlmself m';se‘lf_-defens_e, at
| Here even when Vlewed in the hght most favorable to Appellant the‘ev1dence p‘resentedf‘ .; _

w1th1n Appellant s statement precluded the 1nvoluntary manslaughter 1nstruct10n under prong o

(l)1 because 1t demonstrated that he ‘was porntmg or presentlng a ﬁrearm at the t1me of the'

shootlng See td Accordmg to hlS own statement Appellant was standlng at the front door.‘

holdmg the shotgun when the v1ct1m came. in the front door (R pp 742 45) He 1ndlcates that ,

¢ their meeting at the door was un1ntent1onal and that they 1mmed1ately began “talkmg at each,.l

! “Inyoluntary manslaughter is the killing of a'nother'without malice and uninten'tionally‘while
engaged in either: (1) an unlawful act not amounting to a felony and not naturally 'tending to
cause death or great bodily harm’ el State v. Reese, 370 S. C at 36 633 S E. 2d at 900

. . _ - B 13 ‘ : .



.-

. other,” culmmatlng in the d1scharge of the shotgun (R p- 566 line 11 — p 568 lme l4)
Accordmg to Appellant he was standmg and pomtmg the shotgun at her when she came in'the -

front door and up untll the tlme the gun dlscharged

o ~“When I dec1ded tor check out around my traller w1th my shotgun Doris was coming in -

the front door We are right there at the same time. She comes in the door, that i is when
~ I'told her I was worried about her: That-is when the gun went off. She had touched the

gun when it went off. She took the gun and threw 1t up ” (R p 568 l1ne 23 - - p- 569,

line 3).- O S S . _

"o “When she came hothe from work last nrght I'had my gun in the front room. I did'this -
because the trailer park is-an unstable place. She came at me. She grabbed the gun It.
went up and it went off T grabbed her ” (R -p. 566, lines 14-18). ° ‘

o “I shot her at the front door ”? (R p- 567 lme 5)

e “I told her when she came in the house that had Just called her _]Ob She was a httle late
-and I was worried about her . She says, quote, you’ve got no reason to. worry about
me, unquote. She said it w1th an’ attitude. We were Just talkmg at each other ”([R. p.

567 l1ne 21 —p 568 lme 3) : s - : -

s

e I was] holdmg the gun ” (R p 571 l1nes 4 6)
e “He pushed the gun away And that s when he sard it went off ” (R p 569 lrnes 9- 10)
. .l“She grabbed the gun She threw it up ? (R p 569 lmes 13-15). .

: ;' 9‘ “She was standmg by the 51de of the couch when the gun went off.” (R p.. 570 lines 1-
2 compare State’s Exhlblts 22 and 95) ’

3

.+l‘_’.

Appellant 'S descrrptlon of events leaves no room for an 1nterpretat1on other than one in
: wh1ch Appellant pomted a loaded 'flrearm'at the Vlct1m whe’n she entered thelr res1dence Code -

, .Sectlon § l6 23 410 des1gnates th1s act asa felony No ev1dence of a struggle over the gun ex1sts

in the record Wthh may support an. mference that Appellant was not 1n fact pomtmg or.

presentmg the ﬁrearm as mdlcated by the statement See Wzgzngton V. State 413 S. C 578 588 .

\

776 S E 2d 407 412 (Ct App 2015) (“ev1dence of a struggle over a gun supports an 1nstruct10n» -

on 1nvoluntary manslaughter when the ev1dence shows the defendant was- lawfully armed in self-‘
1.-4_‘;“7 ‘



. defense at the trme of the shootmg and the defendant recklessly handled the loaded gun ) contra :
State V. Crosby, supra at 53 584 S E. 2d at.112 (defendant entrtled to 1nvoluntary manslaughter

where his’ statement 1nd1cated he’ was 1n fear for h1s lrfe closed hlS eyes and unknowmgly pulled
~ the trrgger) The trral court accordrngly properly refused to instruct- the Jury on 1nvoluntary‘ B

.manslaughter State v. Reese supra State v Cabrera-Pena supra.,

N ),j -

D.. Under any 1nterpretatron of the ev1dence Appellant s prior convrctron barred him from.
. owning or carrying a firearm, and he was miot engaged in a factual scenario ‘warranting the
~+  application of self-defense, and was therefore precluded from rece1v1ng ajury 1nstructlon N
on involuntary manslaughter : R o

_ Appellant was‘ also’ not' otherwrse lawfully armed thus precludmg an involuntary
manslaughter under prong (2) State v. Burrzs supra at 265 334 S.E. 2d at 109 Appellant had a
. pr1or felony conviction Wthh made 1t unlawful for h1m to have the ﬁrearm S. C Code Ann 8
16- 23- SOO(B) Before tr1al began on the murder charge Appellant pled gullty to unlawful -.
possessron of a ﬁrearm by a person conv1cted of a v1olent felony R pp 34 37) However the )
prror felony convrctron d1d not exclusr\(;ely act to‘ preclude the 1nvoluntary manslaughter
: 1nstructron State v, Goodson 312 S C. 278 280 n. 1 440 S. E. 2d 370, 372 n. l (1994) (unlawful.‘
.possessron of a weapon does not m and of 1tself preclude an acc1dent defense) State v. Burrzss L
N .su.pra (applylng Goodson ,sapra 'ml the context of 1nvoluntary manslaughter) | |

A defendant who may not lawfully possess a gun may otherwise lawfully arm hlmself in

self- defense 1f the elements of self defense are met at the trme the gun drscharged State v

‘Burrtss at 262 513 S E 2d at 108 (1999) (“a person can be actmg lawfully, even 1f he is in . :

“unlawful possessmn of a weapon, 1f he was entrtled to arm hrmself in self defense at the time, of o

2 “Involuntary manslaughter is the kllhng of another w1thout malice and unlntentlonally whlle
- engaged in . . . (2) a lawful act w1th reckless d1sregard for the safety of others State‘v Reese,
3708.C. at 36 633 S E. 2d at 900 4 ) : - : ’



the shootlng”) State v. szth 391 S C 408 414 706 S E 2d 12, 15 (2011) For self defense the
defendant must estabhsh each of the followmg (l) he was w1thout fault in’ br1ng1ng on the
- dlfﬁculty, (2) he actually belleyed he was in, or was actually in; 1mm1nent danger of los1ng his
| life or sustalmng serious b0d11y lnjury, ‘(3) if: h1s defense is. based upon his behef of 1mm1nent
V.danger’ that a reasonably prudent _‘ma'n_ of ‘ordmar'y ﬁrmness and courage yvould have belleVed the
same; but if he '}actually‘ was in. irnminent danger’" that:the .circurn‘stance's Were :such‘. as would ‘» o
_ warrant a man :6f ordinar-y prudence, ﬁrmness,and cOurage 'to5 strike :theyfatal- blow to save '
Ihims.elf from se_ribué bodily harm or ,losing \his fownlife, and; finally; (4) he had no other
probable means of avo1d1ng the danger than to. act as he d1d in thlS part1cular 1nstance State v.
_Goodson supra at 280 440 S.E. 2d at 372

Here no evidence supports a ﬁndlng that Appellant was lawfully armed in self- defense at
'the time of the shootmg Appellant s statement y1e1ds no 1nformat10n‘ supportlve of any element ‘
' '_:of self- defense( Appellant s statement gave no rnd1cat10n there existed any imminent threat or'i
that he fea_red for h1s own safety in any_wa_y. '(R. pp. 742—45). Appellant gave no 1nd1cat1_on-1_n'
’that some occurrmg altercatron caused him to ple up the shotgun and “go check"’ on things It
- states that Appellant p1cked up the shotgun to “check” around the tra1ler park, wh1ch he. merely
: characterlzed as unstable ” (R p 566 l1ne 11 - p 572 line 9). Appellant d1d not charactenze
hlS interaction ‘wrth tl:e v1ct1m as anythlng more than a verbal argument he explamed to the .
V ofﬁcer that they were talkmg at each other » (R p. 568 lines 1- 14) He d1d not state that she
tried to turn the gun a full- barreled shotgun on him. (See R.: p. 618 lines 19- 20) Nor did
Appellant give any deta1ls supportmg a. conclusmn that he or the reasonable man would have
' _acted to save hrmself from serlous bodlly 1nJury ‘or loss of l1fe. Also Appellant ‘who sald‘ he

| armed h_1mself ‘to ‘check out around my tra1ler had probable means of av01d1ng the purported
. . . : . . v



danger ms1de and outsrde of trarler he 'could have set the gun down when he began talklng w1th .
l'hlS wife. (R.p. 566 line 11 =P 572 l1ne 9) o - |

Appellant s case 1s not one where a personcan be acting, lawfully, even 1f he is in.
'unlawful possess1on of a weapon if hey was entltled to arm h1mself in self defense at the time of -
the shooting.” State V. Crosby, supra at 52 584 S E 2d at 112 (crtmg State v. Burriss, supra at.‘
" 262 513 S.E.2d at 108).. In short Appellant 1dent1ﬁed no lmmment threat elther in the traller

K park or 1n hrs own l1v1ng room that he could lawfully meet w1th deadly force or from wh1ch he ,"

o could not retreat. State v. szth supra at 414 706 S E 2d at 15. Only that h1s w1fe “came at" :

s '[hrm] when she arrrved 1nsrde the home and “took the gun and threw it up % (R P 566 llne 16 - o

p 569 llne 17) Because the facts do not support a ﬁndrng that Appellant lawfully armed hlmself ‘ ‘

" in self defense the trral court properly refused to 1nstruct the Jury on the lesser 1ncluded offense:' ‘

. ] ,
: of 1nvoluntary manslaughter State v: szth supra State 12 Cabrera-Pena supra




II. Not only did’ Appellant madequately preserve his obJectlon to the quallficatlon of
~ either witness, but the trial court did adequately rule on the qualifications of -
* Investigator - ‘Timothy Lee, offered- as an expert in crlme scene processing, and
Investigator Stan Rlchards, offered as an “expert in “blood stam pattern analysns'

- -Each was duly quallfied to testlfy by the appllcable test '

A. ,Standard of Revrew

“A trial court’s demsxon to admlt or exclude expert testlmony w1ll not. be’ reversed absent- .

! prejud1c1al abuse- of d1scret1on ”? State . thte 382 S C 265 269, 676 S E 2d 684 686 (2009) :

o “An abuse of dlscretlon occurs when the trlal court S ruhng is based on an error of law or when

grounded in factual conclus1ons 1s w1thout ev1dent1ary support . State V. Jenmngs 394 S C. 473 .
477 78 716 S E 2d 91, 93 (2011) Our courts have found no abuse of" dlscretlon where the |
w1tness quahﬁed as an expert “has acqu1red by study or practlcal experience such knowledge of
the' subject matter of hlS testlmony as would enable h1m to give guldance and assrstance to the
Jury in resolvmg ar factual 1ssue wh1ch\ is beyond the scope of the Jury’ s good Judgment and .
'cornmon knowledge ” State V. Henry, 329 S C 266 273 495 S E 2d 463, 466 (Ct App 1997)
However when. defense counsel w1thdraws or otherw1se consents to the qualification of
'an expert w1tness any 1ssue regardlng thelr quallﬁcauon 1snot rlpe for appellate coln51derat10n‘ o
“‘A party cannot complam of an error Wthh hlS own conduct 1nduced ”? State V. Carlson 363

8,586,595, 611 S.'E72d 2835_287 © -App"._2,005).

B Standard offAdmissibilltv of Expert'..\Testimonv ; o
-;“[A]'. witness Aaua‘liﬁeﬁdz as Van‘ expert by kn"o:wledge‘ sk111 ‘experien‘ce t'rain_ing,.' or .
education may testify . . 1n the form- of an op1n10n S0 long as that w1tness scientiﬁc‘
- - 'techmcal or other spec1ahzed knowledge will a531st the trler’of fact to understand the ev1dence

or to determme a 'fa‘ct- in 1ssue Rule 702, SCRE The procedure for adm1tt1ng sc1ent1ﬁc ev1dence

\, ’
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Coh

.' under Rule 702 SCRE requlres a serles of ﬁndlngs State v Counczl 335 S. C 1, 20 21 515
S. E 2d 508, 518 (1999) The court “must ﬁnd the ev1dence w1ll ass1st the trler of fact the expert |
w1tness is quahﬁed and the underlymg scwnce is rehable ? Id State V. thte 382 S.C. 265
270, 676 S.E.2d 684, 686 (2009) S J o

K

Rule 702 SCRE ‘“apphes 1ts rehablhty standard to all smentlflc ’ ‘techmcal or other o

specrahzed’ matters w1th1n its scope > 'State v. thte 382 S.C. at 270, 676 S. E2d at 686

L (quotmg Kumho Tzre Co Ltd V. Carmzchael 526 U. S 137 147 119 S. Ct 1167 1174 (1999))

For re11ab111ty of sc1ent1ﬁc ev1dence Counczl apphed a set of factors from State V. Jones 273
S.C. 723 731, 259 S E 2d 120, 124 (1979) requlrmg tr1a1 courts to examme “(1) the pubhcatlons
,‘ and peer review of the technlque (2) prlor appllcatton of the method to the type of ev1dence o
~ involved in the case; (3) the quallty control procedures used to ensure rehablhty, and (4). the
con51stency of the method w1th recogmzed sc1ent1flc laws and procedures before ruhng upon its .
: adm1s51b111ty State v. Counczl 335 S. C at 19 515 S E 2d at 517 (c1t1ng State V. Ford 301 S C.
" 485, 392 S.E. 2d 781 (1990)) However SO long as the expert testlmony sought to be admltted is”
nonscrentlﬁc the Counczl factors serve no useful analytlcal purpose in evaluatmg whether the
expert s quahﬁcatlons meet Rule 702 s threshold rehablhty requlrement State v, thte 382 S C
at274 676SE2dat688 - P |

_ If the tr1a1 ‘court determmes that the content of the ev1dence the quahﬁcatlons of the

w1tness and the rehab111ty of the ev1dence sought for admission warrant admlssmn under Rule

702, SCRE the trial Judge should then determlne 1f 1ts probatlve value 1s outwelghed by its

""preJud1c1al effect- pursuant to Rule 403 SCRE State v Counczl 335 S. C at 20 515 SE. 2d at
518 If admrssrble the j Jury is, then free to welgh the ev1dence as 1t sees ﬁt State V. Counczl at 21

515SE2dat 518,
19



C The court’s qualification of Lee -as an expert 'in -crime’ scene- processmg d1d not require.
express consideration of the reliability factors for scientific evidence. enunciated in. State

- v._Council, infra, because Appellant ‘agreed he-was qualified in ‘that field, because his

: qualification concerned a technical skillset rather than science, and because the trial court
" made the appropriate threshold finding after consrderatlon of Lee’s experience and’ ’
tralnrng in the underlvmg ﬁeld of expertlse -

Appellant. does. not equivocate over InVestigato’r --Timothy Leev"s' qualiﬁcation'as'a crime |

scene processor but rather that h1s methodology ‘was unrel1able and/or that the .court made no. .

..specrﬁc ﬁndmg as. to. rellablhty (R p: 199 llnes 11- 14 Br of App at 19) Appellant 1n1t1ally
: requested an in’ camera hearmg “to determme the rehab111ty of any expert oplmon Lee may
offer i in’ accord with Appellant s readmg of Rule 702 SCRE State V. Jones 273 S C. 723 259_
S. E 2d 120(1979), and State v.. thte 382 S C. 265, 676 S E, 2d 684 (2009) (R p 185, hnes 7--

‘ 17) Recogmzlng that Lee has undertaken “over 500 hours of classes on exactly how to process -
a crime scene the trial court ruled that Lee s techmcal knowledge reached beyond the average
. 4

~ him qual1ﬁed as an expert in crime scene processrng (R p- 197 hne 21 -p. 198 l1ne 18)

2

Appellant agreed to the expert quahﬁcatron S0 long as Lee’s testlmony d1d not reach""

beyond that scope (R p 198 llnes ll l4 Tr p. 204 llnes 1- 8) To thls end th1s issie is not

Hl

preserved for appellate rev1ew State v Carlson supra at 595 611 S. E 2d at 287 see also State |

,,,,,

' questlon on appeal where defendant consent to be1ng tr1ed on two 1nd1ctments at same time- and

3 To the extent Appellant argues " Lee’ s test1mony should have been excluded as unduly

o prejudicial under Rule 403, SCRE, (Br. of App. at-22), that issue is unpresérved as no prejudice

argument appears_in the record laid on Lee’s expert qualification. State v. Prioleau, 345 S.C.

404, 411, 548 S.E.2d:213, 216 (2001) (“an objection should be sufficiently specific to brmg into =

- focus the prec1se nature of the"alleged error so it can be reasonably understood by the trial -

Judge”) State. v Johnson, 324 S.C. 38,-41, 476 S.E.2d. 681, 682" (1996) (contemporaneous _
. objection rule). A party-cannot argue one ground below and another on appeal State v. Benton
3388.C. 151, 157 526SE2d228 231(2000) :
S . 20



S

raised no objection to such‘mode of trial 'at appropriate time in court).

At a later Juncture Appellant renewed an objecuon only to the ¢ methodology employed -

| by.Lee, argumg that the methodology d1d not meet the rel1ab111ty requ1rement mherent in Rule‘ |
' .4702 SCRE State V. Whtte supra State V. Counczl supra and State 2 Jones supra (R p- 229
| lmes 10- 25) Re1terat1ng that he earher adm1tted Lee as an expert under author1ty 01ted by‘
. ’Appellant the court ruled that Lee S methodology was a matter of welght (R p 230, line l)
| “To be clear, the rel1ab111ty of a wrtness testlmony is not a pre requ1srte 1o determmmg
whether or not the w1tness is an. expert " State V., T app, 398 S. C 376 388 728 S. E 2d 468, 474- )
- 75 (2012). “The expemse rellablhty, and the ab111ty of the testlmony to ass1st the trier of fact are .

all threshold determmat1ons to be made prror to the admlss1on of expert testlmony, and generally,

- a witness’ expert status w1ll be determmed prtor to determmmg the rehabrhty of the testlmony '
' N . “1‘ "

. g'\» . . . : v

. To that end, “the opponent may st1ll challenge the amount or quallty of the quahﬁcatlons It is
in thls latter context that the tr1al court properly concludes that ‘defects in the amount and quahty
of educatlon or expenence go t6 the we1ght to be accorded the expert s test1mony and not its

| admrss1b111ty » State V. thte 382 'S, C at 273 74 676 S. E 2d at 688 (quotmg State V. Myers

- 3018.C 251 256, 391 SE2d 551, 554(1990))

.The trial court’s quahﬁcatron 'of>Lee :as an expert,in crime scene processihg," whlch thel
trralcourt ident'i“ﬁ'ed as techmcal knowledge and sci’e‘ntlfl;c'techn)i'cal :evid‘erlce ’:’--w'as yadeq‘ua‘te :
under the strlctures of Rule 702 SCRE as mterpreted in State v. Whtte supra and its progeny
' (R p. 229‘ llnes 10 25) Any opmlon offered by Lee as a crlme scene processor d1d not pertam to
a matter of science but rather a techmcal sklllset not requ1r1ng expre‘ss cons1derat10n of the Jones"
' factors artlculated in Courtczl 335 S C at 19 515 S E 2d at- 517 (c1t1ng State v. Ford 301 S C: |

485 392 SE2d 781 (1990)) Our Supreme Court has held that “the foundatronal rel1ab111ty ”



requirement for- expert testimony * does, 'not lend' itself to a One-size-ﬁts-all approach for

the Counczl factors for screntiﬁc evrdence serve 10 useful analytlcal purpose When evaluatmg

nonsmentlﬁc expert testimony ” State V. thte 382 S.C. at 274 676 S. E 2d at 688 (offering “no'

- forrnulaic approach that w1ll apply in the generahty of cases’ seeklng admiss1on of nonscrent1ﬁc "

- expert testimony) Graves 2 CAS Med Sys Inc 401 S C 63 75, 735 SE2d 650 656 (2012)
(noting nonsc1ent1ﬁc expert ev1dence ‘must be evaluated on an ad hoc ba51s”) State V. Whaley,: |
305 S C. 138, 142 406 S E.2d 369, 372 (1991) (ﬁndmg Jones test not applicable to expert
oplnion on eyewrtness 1dent1ﬁcat10n characterlzlng 1t as nonsc1ent1ﬁc)

" In camera, Lee provrded the follow1ng list of quahﬁcations 22 years e;(perrence w1th
the Sher1ft’.s Department 10 years experlence in the cr1rne‘scene unit; attendance at'over 500 ‘
hours of courses ranging from basic photography, fingerprrnting, crime scene processmg, blood',
pattem analysrs, recons_tructlon, and_ DNAana_lysrs;- a'_two-year,rten-phase rn-hous_e training
| éahfse“;ﬁf'criiﬁe”' _s‘cene"j ,proce'ssing; .'advance‘d-'cour’ses;put“'on by private 1nd1v1duals ':on spe01ﬁc ,
skills 'suchA as photography; annual in'-house :recertiﬁcation‘ in blood pattem analysis rand
fingerprlntlng, and certlﬁcatron as a crrme‘ scene | 1nvestigator through the Intemational
. Assoc1at10n of ldentiﬁcat1on requlring, znter alzd about 85 hours in course study tR p 188 hne _
16 — p. 193 hne 18) Lee testiﬁed he was quahﬁed to oprne on what he does as a cr1rne scene
1nvest1gator to collect and preserve evidence, such as what needed to be done at th(e scene what
[he] did, what [he] looked at based on the blood at the scene;” but also that he “dld not do a.

blood pattern analysrs of the scene” in .this case. (R. p. 193 line 21— p. 1/96 line 3)."
Lee’s skrllset is one of ev1dence collect10n and preservatlon (R. p 193 lme 21—~ p 196
hne 3) les‘ hundreds of hours‘of trainlrig 1nev1dence collectron and preservation 1nclud1ng that

: ¥

in certaln sub sets of on-scene ev1dence such as ﬁngerprlnts and skills such as photography,



b

_1ndlcates that he embodled a technlcal sklll not based in 501ent1ﬁc study Compare State v.

- Whaley, 305 S C. at 142 406 SE2d at 371 (desrgnatlng “DNA test results blood spatter ‘

1nterpretat1on -and- blte mark compansons as samples of sc1ent1ﬁc ev1dence ) see also
“‘Ev1dence ” BLACK S LAW DIeTIONARY (lOth ed 2014) (sc1ent1ﬁc ev1dence deﬁned as “fact or/’
' 'oplmon eyldenc‘e.thatpurports to draw on spec1ahzed knowledge of -a s01ence or to rely .on '
sc1‘ent1ﬁc pr1n01ples for its ev1dent1ary. value ) Furthermore not only d1d Appellant agree Lee
.'was a quallﬁed crlme scene processor (R. p 198 llnes ll 14) but a tr1al court is' permltted to D

utilize a w1tness tramlng and experrence asa basrs for therr admlssron ofa. wrtness as an expert
State v. Rose 423 S C 382 393 814 S E2d 529 534 (Ct App 2018) (afﬁrmmg adm1ss1on of « ‘_ |

expert in arson or1g1n and causes where quallﬁcatlon was based on breadth of « exper1ence and

tra1n1ng possessed at the t1me of trlal”) see also State V. Mealor Op No 5590 Shearouse Adv

‘uSt at 28 (Ct App ﬁled Aug 15 2018) (no abuse of drscretlon 1n quahfylng expert on the"f. } .

| . _,theoretlcal y1eld of methamphetamme based on h1s tralnrng and expenence and where expertfﬁ_‘v o

5,

utilized w1de1y accepted calculatlon) pet for reh g fi f led (Ct App Aug 29 2018), contra State
. Jones 343 S. C 562 541 S; E 2d 813 (2001) (pre thte case ﬁndlng witness should not have

~been admrtted as expert on.barefoot sole 1mpress10ns and deemrng that field unrellable where‘

there were no known standards approprlate for comparrson)

The tr1al court comphed wrth the mandates of Rule 702 SCRE when it admltted Lee as .

an expert 1n cr1me scene processmg (R p 197 hne 21 p 198 l1ne 18) When rullng upon the;' -

' . methodology objectlon the tr1al court expressly stated that he con51dered the language of Rule : '

S

E 702, SCRE, 'in addltlon to State V. thte supra State v. Counczl supra and State V. Jones a

‘ supra (R p 229 llnes 10 25) The trial court left the welght of the rehablhty of Lee s

methodology for the Jury to de01de (R p. 230 hne l) The ruhng 1ndlcates the tr1al court”
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- completed its gatekeepin'g"rOIe aftel;lex‘pressly 'considering the amount ‘of skilled training Lee had

i

tr

‘ undertaken in the underlymg ﬁeld of expert1se wh1ch is a perrn1551ble ba51s for thls expert S

quahﬁcatlon State v Whlte supra at 274 676 S E.2d. at 688 (“foundat1onal rehablhty
requ1rement does not lend 1tself to a one-size- ﬁts all approach”) State v. Rose, supra; State v.

Mealor supra Any challenge to the amount or quahty of Lee s spec1ﬁc coursework and ’

- methodology were then avallable for Appellant S Cross- examlnatlon which Appellant in factv

R

H

’ amply crithueﬁd. (R. p. 243, line:_lS .~.p. 267, 'llne 25) o

. D. Not only d1d Appellant w1thdraw hrs ob1ect10n at the t1me Investlgator Stan Rlchards was
-admitted as an expert in front of the j jury, but the court complied with the mandates of
Council,_infra, in quahfvrng Investrgator Stan chhards for admlss1on as an expert in

e blood stain pattern analysrs

As with Investlgator Tlmothy Lee, Appellant complams of a defect in the expert‘

quahﬁcatton rullng made by the trlal court w1th regard to Investlgator Stan Rlchards Also as

3§

‘w1th Investlgator Tlmothy Lee Appellant stated on the record at the time- of Rlchards admlssmn ‘

‘ .”as an expert in front of the Jury' “Judge we don t have any obJectlon to quahﬁcatlon " > (R.

W : sl».

: p 484, hnes 14 20) Thus as w1th Lee Appellant conceded R1chards was qual1fied to testlfy as

.- an expert. in blood stain analy51s'., An objection contemporan_eous to the-challenged'w1tn'ess

‘expert admission is required .to- preserve an-issue for direct appellate review. “[M]aking a"

N

‘motion in limine to exclude evidence P doeslnot preserve-an issue for-re’view because a

- motion in lzmme is not a ﬁnal determmatlon The movmg party, therefore must make a"

e - . ) . T

contemporaneous obJectlon when the ev1dence is 1ntroduced ? State Vi Forrester 343 S C.
637 642 541 S E2d 837 840 (2001) see also State V. McCrary, supra (appellate court

w1thout authorlty to consrder questlon on appeal where defendant consented 10 bemg tr1ed on

' two indictments at sarne tlme and ralsed no objectron»to such mode of trlal at approprlate tlme _1n‘
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court).
The 'vCourtr’s rulingj oth:erW'ise c-omporte.d w1th Rule» 702 SCRE -and the additional factors ‘
our Jur1sprudence requrres for con51derat1on in. adm1tt1ng an expert to test1fy about sc1ent1ﬁc 3
. -ev1dence In ltmme Appellant posrted .that because Rlchards ‘did - not ut1l1ze theJ protocol of
roadmapplng at the scene, that the methodology employed in thrs case (as opposed to the»' '
| general ﬁeld of blood spatter analys1s) held defects rendermg the entlrety of R1chards proffered.
expert testlmony 1nadmlss1ble (R p. 440 l1ne 17 p 442, l1ne 25 R. pp. 441 hne 25 -p. 442 |
. line 1 (“I dldnt say [the metholodogy] was 1mproper It Just wasnt comphed w1th ”)) '
"Respondent submlts that such an argument stretches to the ' soul of the deﬁn1t1on of the oft- ’
K ‘ut1l1zed phrase “1t goes to we1ght not admlssrblllty ” State V. Myers 301 S C 251 256 391 -
lS E. 2d 551 554 (1990) (ﬁndmg Wltness should have been qual1ﬁed as expert in‘ blood spatter _:_ .
pattern analysrs) “Wlth respect 10 quahﬁcatlons a w1tness may sat1sfy the Rule 702 threshold
yet the opponent may stlll challenge the amount or quallty of the quallﬁcatlons "‘ » State v.
White, 382 S.C.“at 273—74 676 S:E.2d at 688: o L ': Lo ’.’fr‘ |

Our courts have de51gnated blood spatter analys1s as a sample of screntlﬁc ev1dence State ‘

o Whaley, 305 S C at 142 406 S E 2d at 371 In adm1tt1ng sc1ent1ﬁc ev1dence South Carohna -

apphes with add1t10nal gu1d1ng factors a more l1beral standard than that W1dely establrshed in

Frye V. Umted States 293 F. 1013 (D C. C1r 1923) State V.. Counczl 335 S C. at 19 515 S E. 2d

% To the extent Appellant argues Rlchards test1mony should have been excluded as unduly :
prejudicial under Rule 403, SCRE (Br of App. at 30-31), that issue is unpreserved as no .
prejudice argument appears in the record la1d on R1chards expert qualification. State.v. Prioleau, -
345 S.C.(404, 411, 548 S. E 2d 213, 216 (2001) (“an object1on should be- sufﬁcrently specific to

bring into-focus.the pre01se nature.of the alleged error so it can be reasonably undetrstood by the .
* trial Judge”) ‘State.v. Johnson, 324 S.C. 38, 41, 476 S E 2d 681, 682 (1996) (contemporaneous o

_ objection rule). A party. cannot argue one ground below and another on appeal State v. ‘Benton, -
3388.C. 151, 157 526 S, E 2d-228, 231 (2000) : :
_ 25~
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ER

at 517. “[T]he standard for adr‘nittingv SCie'ntiﬁc evidence in"S;Outh Carolina [is] ‘the degree to .

" which the trie'r of fact. rnust 'fac‘c'ept'~ 6n' ‘faith '-scienti'ﬁc hypotheses not: 'capahle‘of proof' of -

dtsproof in court and not even generally accepted out51de the courtroorn o Id (quotmg State

. Jones 273 S C at 731 259 SE. 2d at 124) It is w1th this standard in m1nd that the speclﬁc -

Jones factors must be con51dered along w1th the remammg requlrements of Rule 702 SCRE

in determmmg the adm1ss1b111ty of sc1ent1f1c ev1dence State V. Counczl at 20 515 S E. 2d at

N

1"- C

5'1'8.

" In this case, theﬁ court"r‘uled Richa'rds “more than qualified as an (exp_ert 'i‘n'blo_od stain .

' pattern analysis”:

\

- He has been to class-upon class { upon class on thls issue. He is certlﬁed There are
no-issues with his qualifications. There are ho issues with the science in this case.

.. Whether or not they did roadmapping or not is an issue that goes to weight and . -

. ‘not. adm1551b111ty This evidence is clearly'admissible. He is clearly qual1ﬁed He . .
will clearly assist a trier of fact.-He clearly employed the methodology that he’s
been trained in for the majority of his adult life. And just because they decided not.
to do roadmapping.doesn’t mean the entire th1ng is ﬂawed from an: adm1551b1l1ty‘
standpoint, period.:I mean, it’s Just not an issue."All that test1mony is completely
and totally adm1551ble . o : - S

(R..p. 443, llnes.l-15). N

, S/ A
: The court aptly admltted Rlchards as an expert in blood stam pattem analys1s See State V.-

Myers, supra at 256 391 S E 2d at 554 (holdmg the tr1al court “appl1ed the rules concermng the '
" qualifying of an expert ' in. blo_od 'spatter too str1ngently ). The State proffered test1mony

relevant to the exhausti\}e listn'o'f' facto”rs -Couficil requires the court to con51der'before admlttmg :

expert testimony' (1) the pubhcat1ons and peer revrew of the techmque (2) pr1or apphcat1on of
the method to the type: of ev1dence 1nvolved in the case (3) the quallty control procedures used

to-ensure rellablhty, and (4) the con51stency of the’ method w1th recognlzed sc1ent1ﬁc laws and

procedures ”3358S. C at 19 515 S E. 2d at 517 The State also proffered testlmony relevant to the ‘
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broader series of ﬁndmgs the court ‘must- make .under Rule 702 SCRE (t) “the evrdence will
a551st the tr1er of fact (2) “the expert w1tness is quahﬁed ” and’ (3) ‘the- underlymg science is
.rehable 2 State V. Counczl 335 S C at 20—21 515 S E 2d at 518 B |

Rlchards proffered testlmony demonstrated that he had been workmg w1th the Rlchland
County Sherlffs Department Cr1me Scene Un1t smce late 2000 and began trammg in blood
pattems in 2001 (R p 428 lme 7 p 429 11ne 3) chhards testlﬁed he was a certlﬁed cr1me
- scene mvestlgator and certlﬁed blood staln pattern examiner w1th the Intematronal Assoc1at10n

- o
for Identlﬁcatlon (R p 429 hnes 10 13) He explamed the trammg and testmg it took to
achieve blood stain pattern certlﬁcatron as well as the recertrfrcatlon process Wthh is requlred on
aﬁve year rotatlon R. p. 429 11ne 16 p 430 hne 4).

Rlchards then explarned what constrtutes the sc1ence of biood stam pattems “how it is -
ﬂ"put 1nto ﬂlght how it lands the pattems that generate behlnd it” in conjunctlon w1th the srze -of
'the ‘stam and dlscrete patterns among stams (R p 430 11nes 5 15) ‘He descrrbed the: taxonomy
and physws mvolved in blood stam pattem analy51s (R p 430 11ne 15 - p 431 hne 2) He
-;testrﬁed that there are “about seven steps in the methodology but that the mam step is to
L decipher what taxonomy apphes to the staln “because 1t glves you an obJectlve look at the

,pattems that s already been descnbed for you SO you know what you re lookmg at.” (R p 431

lmes 2- 7) He testlﬁed the smence has been peer rev1ewed (R p. 431 lines 10- 12) He testlﬁed

the techniques-and methodqlogy he' uses in hlS_ analys‘ls comply w1th ‘national standards evenbl R

though the precise namesfo_r the taxonomfes of stains may differ across regions. (R. p. 431, lines
. V‘ P : ¢ ’ ! Al ! /l' b ‘( Ve "‘-' A -_ P C . T R - v " A
1‘3-19)‘ ‘

chhasrds then testlﬁed about hrs work at the scene in thrs case, further demonstratmg R :

. where his trammg mforms the st/\eps he takes i m the freld (R p. 431 lme 24 p 438 line 8) On



- in camera cross- exarnrnatron’ chhards testrﬁed that he is the author of the current blood spatter
‘ protocol for the R1chland County crime lab (R p. 439 lines 7- 15) He test1f1ed that he did noti
a ' undertake the process called roadrnappmg at this ¢ crime scene because he determrned it was not
| necessary due to the1r only belng one 1dent1f1ab1e pattern at the scene. (R p: 439 hne 16 p |
| 440, hne12) L | |

Rlchards testrrnony covered all areas requ1red for the court s determlnatlon regardrng the -

E adm1ss1b111ty of an expert w1tness State V. Counczl 335 S C at 19-21, 515 S E2d at 517-18;

Rule 702, SCRE Prror to admlttrng h1m as an expert the State la1d the foundatlon for chhards
fpersonal tralnlng and experlence in the ﬁeld as. well as factors 1nform1ng a dec151on on | the ,
' relrabllrty of the scvlence‘of blood starn pattern‘analysrs ‘1nclud1ng that it vvas peer revrewed ‘that‘

there were- standard protocols in place for conductrng the sc1ent1f1c analysis, and that the manner

\ in: whrch the analysrs was conducted was. standard across the country (R p. 428 llne 7 p. 440 T

- line 12). The proffer also demonstrated that the ev1dencle would assist the trrer of fact as the

locatron,srze,. and type of the blood:staln“rn thrs case were relevant to the Jury.s deterrnrnatron of
factslof consequence: ther'evvas ad'lafr'ge.arnount ..'ofblo,od at the scene. See "Rules 'él,Ol and "702,
SCRE.:Funher our “Suprer‘ne Court has recognized'ln at'least on'e' other case that the presentation e
of blood starn pattern analy51s requrres the admlss1on of expert testrmony and is a scrence ,
recogmzed in other Jurlsdrctrons State V. Myers supra at 258 nl, 391 S. E2d at 555 n.1

' (“Deprlvrng the Jury of expert testlmony regardlng the bloodspatters clearly hampered its ab111ty ;o

“to evaluate the facts before it in thls case ”) compare 9 AL R 5th 369 (“Adm1551b111ty, in .’

cr1m1nal prosecutron of- expert oprnlon ‘evidence -as to ‘blood “splatter’ 1nterpretat1on”) -
o (Orlglnally publrshed in 1993) contra State V. Jones 343 S. C 562 541 S. E 2d 813 (2001) (pre-

White case flndrng w1tness should not have been admltted as expert on barefoot sole 1mpressrons



and.'deemin’g ,th'at _‘ ﬁeld .url,r_el,iahle:;-\‘%v_'her’te .there. V\tere in‘oi;-.'k‘nown‘ 7 standard‘s , approprlate for
’ ’comparison); , 2 L ‘

“Appellant ,Was ".provided‘ an’ opportumty "to. cross;examine ..Richardsﬂ‘r'e‘garding. reported
, Weaknesses in the protocols followed and the analys1s conducted in th1s case (R p 517 line 10

'\— p- 530 l1ne 24 R p 533 hnes 5 8) The Jury was 1nstructed to glve an;f expert testlmony only .
the welght it saw ﬁt (E g R.. p 484 line 21 = p 485 hne 3) Otherw1se R1chards proffers‘-.
prov1ded ample indicia that the practlce of blood staln pattern analys1s 1s a rehable and technlcal

area of study upon.wh1ch he ;’t/as personally quahﬁed to opme‘ at tr1al and the court d1d not abuse‘ :‘

oy

: _.[v_1tvs- dlscret1on in allong Rlchards;to pr_esent h1s educated op1n10n before the j Jur.y. :



vl

III.  Because: ‘Investigator Stan Richards 'was duly qualified to"testlfy as an expert in

’ ‘blood stain pattern. analys1s, and because self-defense was not at issue, harmless

. error controls any error m the admrssron of the scope:of Investlgator Tlmothy Lee s
Testlmony g : :

, .

: Relyrng upon State v Ellzs 345 S C 175 547 S E.2d 480 (2001) Appellant argues that

Lee 1mpermrssrbly exceeded the bounds of hrs area of expertlse When he test1ﬁed that there Was |

¥

' blood assocrated w1th the locatron of the v1ct1m s body on the sofa See also State /v Andrews

l‘}‘

424 S C. 304, 318 818 S E. 2d 227, 235 (2018) ‘An expert in crrme scene processrng may testlfy N |

about 1tems and substances observed recorded and recovered ‘from the scene State V. Ellts '

"k

supra at 177 547 S E. 2d at 491.. Appellant categorrzes Lee’s expert testlmony as 1mperm1ss1bly‘,,
» reachrng to that of erther crlme scene reconstructron or blood spatter 1nterpretat1on (Br of App v
at 16).
A In the regards 10 the scope of lnvestrgator Timothy Lee’s testrmonv, he was perrmtted to
'testlfv about his oWwn.crime scene observations regardless of any expert qualification, and :

was permitted to” offer his oprnlon msofar as 1t informed hrs documentatron of the
A_;\.evrdence at the scene ‘“ _ - '

Before the Jury, Lee descrlbed the steps he took upon respondmg to the scene and

o beglnmng to photograph 1t as Well as what protocols d1ctated his efforts (R p. 205 l1ne 12 -p.

209, l1ne 25) It was clear frorn the outset of hrs testlmony that he amved at the scene and began
to proCess 1t w_h_tle the vtettm AV;VC,’?_‘SU.” ’Oﬁ the, .sce‘nve:'- “I o_bserved on the,-couch,to my, rrght a
fernalel victi.mthat was on the couch 'Sh‘e‘ had su-‘s'tained.l a 'large traujma to ‘the slde -of he_r head. I :
o | began photographrng 1ns1de of the property e (R p 208, lines l\-l 0). Lee tcontinued. ‘ v.
photographmg after the: body had been removed (R p 213 lmes 7- 18) S

Lee testrfred that he photographed blood stams at the 1ncrdent locatron to record “that'

somethmg had happened []here ” (R p 210 llnes 1- 18) He testrﬁed that hlS role was to



v_',document the bloodlettlng—whlch was.essentlal hlghly v1s1ble ev1dence at thls partrcular crlme, o
" scene. (R p- 210 line 15 - p. 217 llne 21 State S Exhlblts 15 through 39) He “wanted to show -
that the scene had a lot of stalns . .” (R p 215 hnes 3- 16) He also photographed the locatlon.
of the victim and shotgun‘pelletsand waddmg in her- v1crn1ty. (R p. 21‘3_, lines 4-23; R. p. 218, _'
lines 3-12). | | R o
'Lee was addr'essing .thevimportance ofa photo he toolc of the victim ‘on the'co.uch

explalnmg that the - photographed showed llmlted blood starmng on one srde of the sofa Versus

- the other and that it gave law enforcement an 1nd1cat10n that a bloodlettlng occurred w1th1n =7
when Appellant objected (R p. 220 llnes 6 16) Appellant argued thls testlmony fell outside

. Lee’s scope of expertlse as a crlme scene processor because 1t opmed where a bloodlettlng R
\ ; '

_ event occurred ” (R p. 220, hne 24 p 221 11ne 4) Appellant expounded that there had been no .

.zn camera exammatlon about Lee s methodology to determrne the rellablllty of h1s collectlon a
- practlces (R p 221, lmes 12 15)
Next in camera, and in response to the trral court Lee explamed

What was showmg w1th this photograph was the dynamlc explosmn of the blood
from the body to the left and how the edge of the couch doesn’t have that much
. on it. There might be a little bit. So that gives us, as a crime scene investigator,
that this is where the majority. of the — how do- I want to. put it, the blast occurred,
and that gives me an 1dea to look for evidence within this area. 'So we know that .
.~ there’s shot pellets: I’ve -already seen a few pellets there on the couch, I.can look
- for a few more things like that. When you have prOJectrles — ‘with shotguns,
. there’s multrple pellets compared to: just one projective with an 1nd1v1dual bullet.
" That gives me an indication of I need to look further 1n ‘this area to see 1f I can |
. find this stuff C ~ ‘

(R p. 222 line 17 p 223 llne 7)

. l:‘f v

The court followed up asklng Lee “How does your tra1n1ng and your course work help

. you process through what you Just told me"” (R p 223 llnes 8- 12) Lee answered

.

N ;';373'1':‘"'



. b
We’ve had blood stam analy51s we’ve had reconstruction courses and they help ,
" us to analyze the :area the’look for evidence. So my training that T've received :
through the years, through my- expenence on crime scenes, whether-it’ s asuicide
~ scene, and accidental scene or; you know, a robbery where we have. shootlngs'f' '
. .impacts projectiles, th1ngs like. that give us an area to start.our looklng for- other.
~ evidence. So- based on my. expenence based on my trammg, that glves me, a’
‘ locatlon to- begm ' S

(R p. 223, llnes 16 24)
Lee went on to opme in camera that the victim was shot on. the sofa based upon

the way the stams were radratmg out from that location, where the shot waddmgv L

was located, where the skull ‘and. the ‘brains are located, and Just based on the -~ o

spatter area, she couldn’t. have been standmg She couldn’t have been walkmg o
around;: The void behind the. body when we ‘moved the- body out, if she was
- standing; there would surely be blood back there as well and there wasn t There
_-wasavo1dedarea S o o SR
We've gone through testing. We’ve had actual instructi[ion] come in [during
training], and they show. us if you have a 'puddle of blood right here and _you have
a post here and a post. here and you hit the blood with a hammer and the blood
sprays out like this and then you remove those posts you re gomg to have a v01d
'So there are thlngs that we look for L

Y

L Along w1th the coroner we can tell 1f the body has been moved around when we

 start to. move the body because we can’t move the body without the coréner’s
dssistance. ‘So when we did move the’ body and placed her on the floor/ there was:
that voided area . . . on the back of the sofa. : V

(R. P 226, llne3 p. 227, l1ne4) e e
The court: ruled Lee’s test1mony admlss1ble ﬁndmg that hlS coursework certlﬁed h1m to

A‘ | speak about the locatlon of the body as presented durlng hlS tn camera test1mony (R p 228 RS

lmes 21 25) The court did not alter or Ire spec1fy Lee s expert quahficatrons beyond that as an. -

expert in crrme scene processmg (R p. 231 llnes 1- 19) |
In front of the j Jury and over Appellant ‘s renewed objectlons' Lee’ s testlmony contlnued o

the photograph gave h1m an 1nd1cat10n of where any 1nJury may have occurred ? (R p- 231

‘.lmes 5 -16). “It shows [hlm] where an area where the j 1nJury let the most blood out There was, ai

L . E . AU }; oo s



bloodlettmg rrght there That is where I thmk that I need fo concentrate my searchmg for to look
for any add1t10nal ev1dence ”? (R p. 231 lmes 20 24) He testrﬁed over Appellant s contmued
Obj ection that based upon hlS tralmng, varymg concentratrons of blood at the scene focused him
on where to look for evrdence to’ document (R p: 233 line 2 P 236 hne 17) '

| Because | Lee began to work the scene w1th the v1ct1m present and contlnued to

C
photograph it after the body was removed by the Coroner s Office, Lee ] testrmony about the

varyrng concentratlons of bloodlettmg at the scene 1n relatron to the v1ct1m s body was not based
" upon any sc1ent1ﬁc analy51s but rather was derrved from Lee s own personal observatlons at the

scene and was not an expert oprmon Rules 701 and 702 SCRE Wrthout objectlon Lee testlﬁed ‘

; 'in the same manner about the locatlon of the body 1n relatron to the shotgun waddlng he -

photographed as well as the shotgun pellets (R.fp 213 hne 8 —p. 214 lme 9; R p 218 lines
13- 24) He was not testlfymg about the protocols 1ncluded in conductlng a site- specrﬁc blood
stain pattem analys1s, but rather what about thecrlme scene%including theyictim——-tipped ;him'
off to looklfor and'photograph other evldenCe"in a certain area 1n the 'room. Blood is evldence of
injury just as b1rdshot is ev1dence of the dlscharge of a shotgun Identrfylng both are wrthln the
: purv1ew of a crime scene processor To that end Lee did. not offer an opmron on what ev1dence
meant but rather about the fact 'that he ~has been :trained: ‘to)hone in on“and document evidence ata
crime scene. Such’ testlmony is dlstlngulshable from rendermgan oplnlon aboutwherethe v1ct1m
was when she was shot. lStc'gte v.. l?llzfs‘,; supra, Staz:a:y;:Ahdrews;vlsupra'}.,Here the ‘crime scene
processor" saw the body inl'relation to ..the, blood andhadto _'_dleclde, base'd Qh"his.trainlng, What th

" documient and where to look for ev_idehce. Hlstestrmony was admissible for that purpose. -

Y




B As to any remainder of Lee’s testlmony, harmless error controls the outcome due to its - |
cumulatlve nature and absence of self defense :

)

" Even if wro,nfgly‘ admitted’ by _the trlal : judge,_ an 'i'nvestigato'r’s- expert iopinion ‘may
constitute harmless error. State v. Tapp, 398'S.C. at 389-90; 728 S.E.2d at 475. (harless-error
applied to admission of expert testimony"“before vettln“g “it for"its reli‘ability’A’). “‘Whether an error
is harmless depends .on the c1rcumstances of the partlcular case.” Id (quotmg State v.

-Mztchell 378 S.C. 305 316 662 S. E 2d 493 499 (2008)) The relevant‘mqulry does not focus on |

o whether the State proved 1ts case beyond a reasonable doubt “but Whether beyond a reasonable' A

,r\

doubt the trlal error d1d not contrlbute to the gu1lty verdlct ”? State v. Tapp, 398 S C 1376, 389-90,
728 S E.2d 468 475 (2012) “No deﬁmte rule of law govems th1s ﬁndlng, rather the mater1allty4 :
' and prejud1c1al- character of the error must be determmed from its relatlonshlp to the entlre case. o
| Error is harmless when 1t could not reasonably have affected the result of the trlal . State v.
.Mztchell supra (quotmg State v. Key, 256 S. C 90 180 S. E 2d 888 (1971)) .
';-. Factors for conSId,eratron rnclude; ‘fthe importance - of - the witness’ -testlmony in the -
prosecution’s 'c‘ase,."whe'the{ the*testir'nony was cumulative, the presence or"ab'sence of eVldence ,
~corroborating or contradicting the"testimony of the witness on material' points‘ the éxtent of
Vcross exam1nat1on otherw1se permrtted and of course the overall strength of the prosecut1ons
case ” Delaware v. Van /lrdsall 475 U. S 673 684 106 S.Ct. 1431 1438 (1986) |
. Flrst any error in Invest1gator Stan R1chard s quallﬁcanon as’ an expert w1tness is o
'harmless as blood stam pattern analys1s 1s a natlonally recognlzed ﬁeld of expertlse and as the
‘-record 01ted herem demonstrates that chhards was duly qual1f1ed to test1fy | in that field“‘ '
regardless of the tr1al court s rulmg upon h1s expert qual1ﬁcat10n See State V. Myers supra at

. l

' 258,'_ 391 SE2d ~at- 555 nl (“Depnvmg » _the,,,Jury of expert testlmony regardmg.“

\
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L T
‘‘‘‘‘

'the bloodspatters clearly hampered 1ts ab111ty to evaluate the facts before 1t in th1s case 7Y,

o ‘compare 9 A. L R 5th 369 (“Adm1551b111ty, in crrmlnal prosecutlon of expert oprmon ev1dence

'as to ‘blood splatter 1nterpretat10n”) (Orlgmally publlshed m 1993) contra State V. Jones 343,- R

: s -
. S C. 562 541 S E 2d 813 (2001) (pre thte case ﬁndlng wrtness should not have been admltted .

‘as expert on barefoot sole 1mpre551ons and deemmg that ﬁeld unrehable where there were no
known standards approprlate for comparrson). - _' Cy |

Second harmless error - apphes when the testlmony targeted as 1mproperly admrtted 1s7'

Amerely cumulatlve to other properly admltted testrmony State V. Page 378 S C. 476 484 663". L

~ .S.E.2d 357 -360- 61 (Ct App 2008) State V. McLeod 362 S.C. 73 84 85 606 S E.2d-215, 221’:@_ ., .
o "(Ct App 2004) Here any oprmon grven by Lee that exceeded hlS area of expertrse as a crime o
.Aiscene processor was duplrcatrve of that of Investrgator Stan Rlchards thé duly quahfled .and
“properly admltted blood stam pattern analyst (R pp 485 lme 5— p 516 hne 2) Harmless |
- | 'error is especrally apphcable here where the two experts test1f1ed they worked a srngle crime -
l"scene in tandem (R p. 250 lrnes 2 20 R p 486 lmes 13 18 R p 502 lrnes 20 25) Also |
.I.Lee s testrmony notably goes nowhere near as far as that of Investrgator Rlchards (Cf R. p -

”233 lmes 9 25) Moreover Lee s testrmony whrch Appellant 1dent1f1es as bemg outs1de the .

s Respondent refers to the followmg testlmony by Lee in regards to. thls harmless error argument' ‘
‘Without verbal indicators to identify wh1ch exhibit he was referring to and whether the v1ct1m"
“was present in the photograph Lee testlﬁed the victim was “here” and “there” s a lot of blood
here,” and “she was injured i in.this area” where there was a lot of blood. (R. p. 233, lines: 9-11).
He testified that a “void” is an area where blood is missing and that such an area would cause -

_him to “ask why” because no. blood -in an otherwise bloody scene indicates that something-is -~ .
+ . missing. (R. p. 234, l1nes 3- 14) He did not identify a “void” in any photo presented during direct ..
- "-_v»»-fexamrnatlon (R. p. 234, lines 15-18). He also testified that one photograph documented the . -

“overall” scene, but that it showed less; blood in one area than, that next to the v1ct1m s body,

o 1ndlcat1ng that blood travehng across the'r room “can’ slow down " (R. p.236, lines 1 1 D

S Lee may have testlﬁed in camera that the decedent couldn t have been standmg,” but offered :
no such oprmon before the Jury (R p 226 11nes 6-7; R. p. 233 lmes 9 25).
. oo cLn , 35 - .
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~ scope of h1s expert1se1n crlme scéhe procesSing'is also-cumulatiye to Lee"s' earlier teStimony
'about processmg the .shotgunvwaddmg found on the sofa at the crime scene Lee test1ﬁed that the
. location of. the waddmg on the sofa told h1m | that the shot occurred w1th1n the parameter of
where the body was at ”? (R p 218 hnes 13 21) o | | -
h “Third, Appellant was permltted to 1mpeach the duahty of Lee- s 1nvest1gat1on durmg vofr |
'dlre cross exammauon re- eross efcamlnatlon and through the presentatlon of hlS own expert 1.n'
‘-blood spatter analys1s R/ p 201 lme 17 p 204 l1ne 5 R. .. 243 llne 15 P 267 lme 24; R
. p 271 l1ne 25 p 272 hne 25 R p 617 l1nes 5 9; R p:: 621 l1nes 20- 25 R p 625 lmes 8-‘,
A '11) However the photographlc evrdence 1ntroduced at tnal falls to the untralned eye to . .
corroborate in any way the course of events testlfred to by Appellant s blood spatter analyst 'and |
Appellant s statement to law enforcement (State s Exh1b1ts 15- 29 84- 85 95) "
L F1nally, any error in th1s case is d1st1ngulshable from that found in- the scope of opmlon -
: testlmony by the crlme scene proeessor‘s‘- at 1ssue in Ellzs and Ana’rews because unlrke in those

cases, self—defense was not at 1ssue The Sup'reme Court found in both aforement1oned cases. that

the crime scene processor S op1n1ons on the pos1t10n of the victim undermmed those defendants

s

) self- defense clalms Ellzs 345 S C at 178 79 547 S E.2d at 491 Andrews 424 S C:at 318 818
- S.E.2d at 235 But here Appellant prov1ded a statement that he placed the v1ct1m on the sofa
after the gun. went off.” (R p 570 llnes 1 3) Th1s sofa is where the crime scéne processor
_ 'testlﬁed he located the coagulat1on of blood (R p 232 11ne 7 - p 233 line 11) In thls way,’ )
Appellant s cla1m of acc1dent 1s not .so drametrrcally opposed to the cr1me scene processor ] '_
tes_tl_mony.as Ellis A-and Andrew s,,;;self-‘c‘lefense‘. .claxms were to the oprn‘ron_s\of"thelerlme ~Scen¢' .
processor- in their'r‘espective -cas‘es, and is an addi;t”i'_onal conside{f}tion bre"gardning;th‘e appljc_atjon of
hfirmléSS err'or..» o ” | - . L
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N Any error in the scope of Lee ] testlmony cannot be determmed to have contrlbuted to -
the verdlct obtarned due to 1ts cumulatlve nature and the properly admrtted photographs of the
5 . »‘f:”‘.\ - e T o . e s . .4, J
crime scene. . R . d _

C ONCLUSION

For all of the foregomg reasons, 1t is. respectfully submltted that thls Court should afﬁrrn ,
‘the Appellant s conv1ct1on for murder and possess1on of a. ﬁrearm by a person conv1cted of a .

| violent felony.
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