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STATEMENT OF THE ISSUES ON APPEAL

WHETHER THE APPELLANT’S CAUSES OF ACTION FOR MALICIOUS
PROSECUTION, FALSE IMPRISONMENT, ASSAULT AND BATTERY AND
VIOLATION OF THE FOURTH AMENDMENT FAILED BECAUSE THERE
WAS PROBABLE CAUSE FOR APPFLLANT S ARREST.

WHETHER APPEL.LANT’S CAUSE OF AC'lflON FOR ASSAULT AND
BATTERY IS PRECLUDED BY THE‘ST»ATUTEOF LIMITATIONS.

;I N
WHETHER THE CITY RFSPONDFN r S AR]L ENTITLED TO QUALIFIED
IMMUNITY.

WHETHER THE CITY OF SPARTANBURG AN]) SPARTANBURG POLICE
DEPARTMENT ARE PROPER RESPONDENTS UNDER § 1983.

WHETHLR RFSPONDEN I PORTER IS L IABLF FOR ASSAULT AND
BATTERY.

ARGUMENTS

THERE WAS NO PROBABLE CAUSE FOR APPELLANT’S'ARREST, WHICH
ENTITLES APPELLANT TO HER CAUSES OF ACT.ION.

Appellant reiterates that the standard/basis of probable cause for shoplifting cases in

South Carolina is émbodied in S.C. Code Ann. §16-13-140, which provides that:

“In any action brought by reason of having. been delayed by a

" merchant or merchant’s employee or agent on or near the premises
of a mercantile establishment for the purpose of investigation
concerning the ownership of any merchandise, it shall be a defense
to such if: (1) the person was delayed in a reasonable manner for a
reasonable time 1o permit such investigation, and (2) reasonable
cause existed (o believe that the pe/ son delayed had committed the
crime of shoplifiing. *

Probable cause involves the existence of such facts or circumstances as would excite the

belief of a reasonable mind—acting on facts known to him—that the person arrested had

committed the crime of shoplifting. To establish probable cause, we must look at Respondent

WALMART’s existing policy in addressing shoplifting incidents.



Respondent WALMART has én existing policy in addressing shoplifting incidents.
Ronnee Miller, an Assistant Manager at Respondent WALM ART on duty at tfle day of the
alleged incident, discussed the'company policy on shoplifting. In hér dep_osition; Ronnee
explained the procedure that employe‘és must observe in shoplifting incidents, namely: (H
selection, (2) concealment, (3) continﬁed poss‘éssion, and (4) last point ofeﬁtr_y.

" Q:  Canyou tell me what the procedure for WALMART is when you have an alleged
shoplifting?

A: As an AP associate, you have lo have the--the four elements. Once you get all
Jour elements and they pass the last point of sale, which is them going out the
door, you then approach and take them into the office. From there you collect the
items, obtain the receipt. And then from there, if police need to be contacted, we.

. you gel them mvolved Ijnol we lake our information, key it in the 5ystem and go
from there.

Q:  Allright. Well, I'm not going (o lie to you bil. ldldn 1 get a single thing of that,
so if we could go slowly for me.

A: Okay.

Q. The four elements, what are the f()uz elements?

A: You have to get selection.

Q: Selection meaning?

A: Them picking up the items.

0. Yes, ma'am.

A: Concealing it. _

Q.  And that means that they've concealed it is some way?

A: Uh-huh.

Q:  Andwhat does "concealed" mean 10 you?

A: To me would be placing it in your pocket, placing it in your purse, putting the
dtem on. Ifit's a hat, taking the tag off and placing the item on head on your
head. That would be concealing it. :

0O And the third?

A: Continued possession.

Q.  And that would mean whai specifically?.

A: As you're watching them, they -- like if they're shopping now, after they already
got the item, do they still have it on them, that you're just verifying that they didn't -
take it out of their purse or put the item down.

Q:  Soit's maintaining it in the area that it's been concealed in?

A: Uh-huh.

0. Is that "yes"?

A: Yes, sir.

Q: Thank you. And the Jour Ih element?

A: Last point of sale

Q. Allright. And /hal means whal?



A: Walking out the front door, passing all registers.

Q:  Soonce that occurs --

A: Uh-huh. :

0. -~ is that when you approach the individual?

A: Yes, sir.

Q: ° And passing all registers, meaning, the last opportunity lo pay for it? - '

A: Yes, sir. \ ' '

Q: Do you let them get out of the building, or is it just past the register?

A: Past the register. v

0. Take me from that, that point, please.

A: From that point, we then do the approach, identify ourselves. I'll ask them to
come into the -- the substation.”

(R. 194-199).

Ronnee Millér_ asserted that she cannot recall having seen the Appellant select or pick out
an item, conceal the same, nor ca’i’ry it out of the store nor pass the cashier. (R. p. 113).

In determining probable cause, énly those facts and circumstances that were or should
have b‘ee’n known to the Respondént at the time the Appellant was stopped éhould be considered.

Respondent Porter téstiﬂed in a prior criminal caée that he accosted. Appellant while she
was in a queue towards the cashier. (R. p. 98, lines 6-7). Respondent Porter had not personally
observed Appellant appr‘oe.lcblh any mercha'ndiAse, 'se]ect and conceél the same. (R. p. 113).
Respondent Porter’s actiéns were prompted by the false and inaccurate reporting of _co;
respondent WAL—MART’S employees. (R. p. 113). It was only then that he approached
Appellant who was queueing through the cashier, inside Respondent WALMART’s premises.
Respondent Porter did not personally witness Appellant 'intentiona'lly attempt to leave the |
building, as in fact he stopped her while she was in a line towards tﬁe cashier.

What is apparent in Respondent Porter’s testimony is that in his 0verzéald_usness to
perform his job, he failed to follow Respondent WALMART’s shoplifting policy. Respondent

Porter should not bé allowed to arrest Appellant for what he assumed would happen. Respondent



Porter doés not have reasonable c;‘a,use to belie?e that Appellant did not intend to pay. He
appfoached Appellant wﬁile she was in-the line towards the cashier. She néver made it to the
cashier as Respondent Porter stopped and arrested her. In short, there was no taking Without
paying. Thus, based on the facts and circumst.ances known to Respondent Porter, there was no
crime or offense commiited or being committed. |

Appe]lant insists that there was no proBable cause to arrest her, coﬁsiderilng that based on
Respondent WALMART’s pollcy, Respondent Porter did not personally see nor observe
Appellant select, conccal possess and take any item without paying for it by passing all registers.

Appellant also contends that theré is hothing reasonable in the manner by which
Respondent Porter forcefully seized Appellant, slammed her on the floor and illegally searched
her pursé. The issue of the reasonableness of force employed by Respondent Porter should have
been heard and decided by the jury.
I1. APPELL AN1 'S CAUSE OF ACTION FOR ASSAULT AND BATTERY IS NOT

BARRED BY THE STATUTE OF LIMITAT lONS

Appellant’s cause of action for assault and battery against Respondent Porter (Sixth
Cause of Action) was based on his individual capacity. Firstly, Respondent Porter was
performing an act outéide the scope. of his duty as a police officer. To be speciﬁc, he was -
performing his job as an émployeeiof-Responcient VW/V-\.LMART, as he was hired in his off duty.

Secondly, at all relevant times, Resp(;ndent WALMART had coxa,trpl_and supervision
‘over Respondent Porter’s‘éctions during the inci'dent.' RCSpOl’ldCl.lt Pérter approached, stopped,
arrested and detaihed Appellant upon the instruction and/or instigation of Respondent

WALMART’s employees. (R. p. 113).



Respondent Porter was sued for his tortious conduct in his individual capacity. This
being so, the applicable statute for this cause of action is SC Code Ann. § 15-3-530(5), which
allows three (3) years fbr the Appellant to bring a personal injury action.

IIl. THE CITY RESPONDENTS ARE NOT ENTITLED TO QUALIFIED
IMMUNITY.

City Respondents avérréd that Appellan.t"failed to eétablish that t.hey violafed her rights.
Qualified imm'uni'ty 1s a doctrine that says that in order to sue an ofticer for é .violation ofa
Constitutional righté, one must show that not only that oifﬂcer committed violation, but that at the
time the violation ‘cl)ccurred, it has been “clearly established” that the officer’s actions were
unconstitutional.

- Appellant asserted that City Respo.n'dents failed to address the many cofﬁp]aints for
excessive use of force against Respondent Porter. City R.éspondents also failed in its duty to
train, supervise and discipline Respbndentlporte.r and Respondent Police Department. City
Respondents also failed to monitor the arrangement between Respondents Porter, Spartanburg
Police Department, and WALMART, that vesulted in gross violation of Appellant’s o
Constitutional rights. This policy ofindifference by City Respondents allowed Respondent
Porter to act in a manner that, as in Appellant’ case; violates ihe individual’s Constitutional |
rights. |

City Respondents knew or should have known of Respondent Porter’s‘aggressive
behavior, but has done nothing to investigate, remedy, or discipline Respondent Po;ter.- Iﬁétead,
they continued to hire and retain him despite posing a danger to the public.

City Respondents knew or should have known that the arrangement between the other
Respondents, is on its face, violative of the right to due process and libefty of the Appellant, in

particular, and the public in general.



IV. THE CITY OF SPARTANBURG AND SPARTANBURG POLICE |
DEPARTMENT ARE PROPER RESPONDENTS UNDER §1983.

In her eighth cause of action, Appellant alleged that she through informati'on'and belief,
came to know that Respondent Porter had history of complaints, including excessive. use of
force. (R. p- 14). Appellant, through her counsél, requested information and details of said
previous complaintél Respondents City of Spartanburg and Sparl‘anbufg Police féiled to act on
said complaints, as Respondent ‘Porter continued to work to the day of thfs Vsho;.)lifting incident.

Appellant also asserted in the same cause of action that Resp’oriderits failed fo train
supervise, and discipline Respondent Porter. (R. p. 14). Their failure to p}ro(/ide rémedialvactions
to the many complaints against Respondent Porter is tantamount to a bolicy of indifference. This
indifference resulted in the deprivation of the rights and liberty of the Appellant.

Furthermore, Appellant belie\}ed that Respondelﬁ Spartanburg Police had an arrangement
with Respondent WALMART, wherein Respondént Police will arrest anyone identified as a |
shoplifter by Respondent Walmart. without ev.al:uating.the presence of probable céusé, as what
happened in this case. Appellant insists that this set up between Respondents poliqe department
and Walmart has becdme’ai custom that violatés tllle. Conétitutional righté of the Appellant.

For the above-mentioned reasons, Respondent City and Police Department are liable
under §1983. |
V. RESPONDENT PORTER IS LIABLE FOR ASSAULT AND BATTERY.

Appellaﬁt asserts that there was no probable cause. supporting the arrest and detention of
herein Appellant, and as such, Respondent Porter was liable for assault and baftery.

Appellant submits that Respondent Porter, undeniably committed assault and battery
upon the person of Appellant.b Appellant was Céopel‘ating with Respondent wh'en the latter

approached her and interrogated her. It was only when he, suddenly and without reason, grabbed

6



at Appellant’s arm with such force that she had to raise her arm in paih. Respondent Porter took
this as a sign of resistance, and forcibly slammed ller on the floor. Appellapt did not exhibit any -
violent nor scandalous behavior prior or subsequent to Respondent Porter’s maphandling him.

| As previously discussed,_the probable cause for shoplifting is defined in SC Code Ann.
§16-13-140, and must show that person was delayed in a reasonable manner or a reasonable time
to permit investigation, and that reasonable cause existed to believe that the personl delayed had
committed the crime of shoplifting.

Respondent absolutely had no reasonable cause to delay Appellant as he dicl not see nor
observe Appellant select, conceal, possess and take any item without paying for it. Appel]ant
was within Respondent WALMART’s vicinity, and Was in fact queueing towards the cashier.’
Respondents did not present any video surveillance nor witness'to substantiate its claim of
shoplifting.

Neither wés Appellant delayed in a reasonable manner. When Respondent Porter took
hold of her arm, he already had her in custody. Respondent Porter had no need to slam Appellant
to the floor. There is nothing reasonable in the manner by which Respondent Officer l’orter
forcefully seized Appellant, who waé smaller and lighter than him, slammed her on thé floor and
unlawfully and illegélly searched her purse. Respondent Officer Porter used such force that it
resulted in bruises and physical inj‘uries on the Appellant. (R. 117-118). |

Respo‘ndent, in effectuating an arrest without probable cause, was liable for committing

assault and battery upon the person of Appellant.



CONCLUSION

For these reasons, as well as those addressed in her Amended Final Brief to this Court,

Appellant respectfully requests that lower court’s judgment or orders be reversed, and the case

be remanded for trial.
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