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1.

'. STATEMENT OF ISSUES ONAPPEAL - - .

Did the trial judge err in refusmg to dlsmlss the 1ndlctment because Appellant was demed nere T
his state and federal constltutlonal rlght toa speedy tr1a1‘? .

e

D1d the tr1al Judge err in falhng to dlsmlss the 1nd1ctment for the State S fallure to comply o
with the Interstate Agreement on Detalners ﬁndlng that the issue. had been d1sposed of

- -and no new action commenced'7



-~

~ STATEMENT OF THE CASE -

.,./

: In August of 2005 the Edgeﬁeld County Grand Jury indicted Appellant Steven Lou1s

. Barnes, for murder and krdnappmg, 1ndlctments #2005 -GS- 19 273 457 In December of 2005

oo

g “Appellant was served with wr1tten not1ce of the State s intention to seek the death penalty On

November 8 2010 Appellant proceeded 10 Jury trral before the Honorable R, Knox McMahon

' Robert J. Harte and David B. Tarr represented Appellant. Donald V. Meyers Ervin J. Maye and H.‘ -

_ Franklin. Young, III prosecuted the case. The Jury found Appellant gullty of both charges '

Followmg the gullty verdrct a full sentencmg heanng was conducted The jury determmed that two

g 'aggravatlng cncumstances ex1sted torture and k1dnapp1ng The Jury recommended a sentence of L

death: Judge McMahon 1mposed the death sentence. Appellant tlmely filed and perfected a direct :
" appeal On January 15 2014 the South Carollna Supreme Court reversed the conv1ct10ns and'. ,
sentences and remanded for a new tnal State \A Barnes 407 S. C 27, 753 S.E: 2d 545 (2014) ﬂ
In October of 2017 the Edgeﬁeld County Grand Jury re- 1nd1cted Appellant for murder
. indictment #2017 GS-19- 01788 On October 9 2017 Appellant proceeded to Jury trral before""
the Honorable D1ane S. Goodstem Jeffrey P Bloom and W1111am S. McGulre represented

' Appellant at trial. S R Hubbard II1, L Suzanne Mayes David Shawn Graham and Lucas A

N Pencelll prosecuted the case: The jury found Appellant gullty and Judge Goodstem sentenced

' Appellant to hfe w1thout the possrbrlrty of parole pursuant to S. C Code §17-25-45. A tlmely '

.notrce of intent to appeal was served on October 16, 2017 This appeal follows



STANDARD OF REVIEW

The trial ‘court's ruling. on a motion for speedy. trial is reyie\i/e_d under .an abuse of

disciretion ‘standard.'» An abuse of discretion occurs~whe"n the court's decision is based on an error

of law or upon factual ﬁndmgs that are w1th0ut ev1dent1ary support State v. Hurisberger, 418 ‘

s 335, 794SE2d 368 (2016)



- ARGUMENT

1 The trial judge erred in refusing to dlsmlss the 1nd1ctment because Appellant was' -

‘denied his state and federal constitutional right to a speedy trlal (

The Jury found Appellant gu1lty in the fatal shootlng of Samuel J Sturrup in Edgeﬁeld E
B .County on, September 3, 2001 «An arrest warrant for murder was 1ssued for- Appellant-~ on
- January 25, 2002 E1ght years and ten months later,’ on November 8,-2010, the case went totrial.

'Appellant was found gullty and sentenced to death The conv1ct10n and sentence were reversed_ "

l-by the South Carohna Supreme Court on. January 15, 2014 -State v. Barnes 407 S.C. 27 753
S.E2d 545 (014) | | - |
On October 9 2017 over‘ ﬁfteen years after the arrest warrant was flssued the case went to
',trral a second tlme . Prior to the second tr1al on August 14, 2017 | Appellant ﬁled a .motlon to
"d1smlss the 1ndlctments based upon the v1olat10n of Appellant s speedy tr1al rlghts under both. theh’ -
":state and federal constltutlon (MOthl’l to Dlsmlss Based Upon the Vlolatlon of Appellant S Speedy; | .
“Trial ‘Rights, R P 704 724) “The ~mot10n was heard«at.the time of trial on October 9 20‘17
(October 9, 2017 R. pp 38 102 131 139; 144 165) The Judge refused to dlsmlss the 1ndlctment K
and on November 17 2017 ﬁled a written- order denymg Appellant s motlon to dlSIIllSS the |
1nd1ctment based on the speedy tr1al V101at10n and denylng Appellant S motlon to dlsmlss based ona
violation of the Interstate Agreement of Detamers Act [IAD] (Order Denymg Defendant s Motions
o Dlsmlss, R. p. ‘859-867). At the close of the case Appellant renewed the prev1ously made ‘.
, -motions. ®R.p. 6351, lines"17-l‘9). The judge declined to change her ruling. The trial judge erred in |

refusing to dismiss the indictment based on the speedy trial violation.

In . State V. Hunsberger, 418 S.C. 335, 342, 794 S.E.2d 368, 371 (2016), the South

* Carolina Supreme Court wrote, “The Sixth Amendment to the United States Constitution
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provides “In all criminal prosecutions the accused shall enjoy the right to a speedy and public
trial,” U.S. Const amend VI Slmllarly, the South Carolina Constltutlon prov1des that “Any
" person charged w1th an offense shall enjoy the r1ght toa speedy and pub11c trlal » S C Const art. -

I §14. A speedy tr1al means a trral w1thout unreasonable and unnecessary . delay State V.

"Lan ford, 400 S C. 421, 441 735 S.E: 2d 471 482 (2012) (quotlng Wheeler V. State 247 S C

393 400 l47SE2d 627, 630 (1966)) In Smlthv Hooey, 393 US. 374 374-75, 89S Ct. 575 S

- 575, 21‘,L.‘ Ed. 2d 607 (1969) the Un1ted States Supreme Court wrote, ,“In Klopfer V. North

N

Carollna 386 U.S. 213, 87 S. Ct 988 18 L.Ed.2d 1, this Court held that by v1rtue of the |
Fourteenth Amendment the SlXth Amendment right'to a speedy trlall 1s enforceable against the
States as ‘one of the most bas1c rrghts preserved by our Const1tut1on Id at 226 87 S Ct. at.

19957 The remedy fora speedy tr1al Vlolat1on is dismissal-of the charges Langford 400 S. C at’

442; 735 SE. 2d at 482 (1nternal c1tat10n om1tted)

In deterrmnmg whether a defendant has been depnved of the r1ght to a speedy trial, the' o

S

court must con31der four factors (l) the length of the delay, (2) the reason for the delay, (3) the

N

| .' defendant s assert1on of the right; and (4) prejud1ce to the defendant Barker v. Wlngo 407 U S.
R 514 530 92 8. Ct 2182, 33 L Ed 2d 101 (1972) Although there is no ﬁxed t1me in wh1ch a

‘defendant .:must be_ tr1ed, the rlght to a speedy trial may be violated where the delay is arbitrary

o and unreasonable. State v. Waites, 270 S.C 104, 108, 240 S.E.2d 651, 653 (1978). In a footnote

'1n Doggett V. Umted States, 505 U. S 647 112 8. Ct. 2686, 120 L.Ed.2d 520 (1992), the Court

wrote, “Dependmg on the nature of the charges the lower courts have generally found post

3 accusatlon delay presumptlvely preJud1c1al’ at least as it approaches one year ”? Doggett Fn. 1

- In Langford, 400 S.C. 421, 442 735 S.E.2d 471, 482 (2012) the Couit wrote

We begm our analysis with the ‘triggering mechamsm of a speedy trial claim,
which is the length of the delay. Barker, 407 U.S. at 530, 92.S.Ct. 2182. We



" should not even examine the remaining factors “[u]ntil there is some delay which
his. presumptively prejudlcral ” Id. The clock starts running on a defendant's’

. speedy trial right when he is “indicted, arrested, or otherwise ofﬁc1ally accused,”
and therefore we are to include the time between arrest and indictment. United

. States v. MacDonald‘ 456 US. 1, 6,102 S.Ct. 149‘7 71 L.Ed.2d 696 (1982). -

"~ -AsinH sberge because the t1mel1ne 1s essentlal to determrmng that Appellant S speedy
tr1al rrghts were Vlolated 1mportant dates are outl1ned below _-

' e 'January 25 2002 Arrest warrant for murder (Court s Exhrbrt #3 R.p. 773)

o March 7 2002 Extradltlon Order lodged agarnst Appellant as he awaits tr1al in’ o o

Georgla (Court s Exhibit #3 R.p. 777).
‘e December 15,2003 —Conv1ctron in Georgla
e December 2004 January 2005 IAD cla1m ﬁled by Appellant
‘ o .,.‘-May 18 2005 Appellant extrad1ted to South Carolma ~

o k May 25 2005 Hearmg before the Honorable erlram P Keesley on IAD clalm
. Appellant was not represented by counsel : .

. May 27 2005 IAD cla1m denred and contlnuance granted (Court s Exhlbrt #3, R
. P 779 781) R Lo '

. ’June 6, 2005 Attomey O Lee Sturkey appomted to represent Appellant Sturkey,
- however, never met with- Appellant (Court s Exh1b1t #3, R P 782) ‘

ot o August 10, 2005 Appellant 1nd1cted for murder and krdnappmg

.. September 1, 2005 Attomey Robert Harte appomted to replace Attomey Sturkey RERE

(Court ] Exhrblt #3,R. pp..785- 786)

. September 8, 2005 Appellant filed motlon to represent hrmself (Court s Exh1b1t
" #3,R.pp. 787- 789) ’
. r
. September 8 2005 - Appellant filed a wr1tten motion to’ drsmlss pursuant to the
-violation of the LAD (Court s Exh1b1t #3, R pp 790- 797) '

e September 14, 2005 Appellant ﬁled w1th the Edgefield County Clerk of Court a .
letter requesting that the attorney move for a speedy trial and dismissal pursuant to
the IAD. Appellant’s motion to represent himself not yet heard. (Court’s Exhibit
#3, R..pp. 800 802)

EEEAY



e October 31, 2005 — The Honorable J Cordell Maddox vested w1th exclus1ve
Junsdlctlon over the case. (Court s Exhibit #3 R p 803). = :

e November 18, 2005 — Appellant ﬁled with the Edgefield County Clerk of Court a
Lo letter requesting that the attorney oppose any continuance motions and specifically

, referenced undue delay and the IAD.  Appellant’s motion to represent hrmself not. . .
_ A'yet heard (Court s Exhibit #3, R. pp. 804- 808) : :

. e December 13 2005 - Appellant served with State s notice of intent to seek the }
“death penalty A letter from the Solicitor to. counsel indicated that the case would
‘ be called for tr1al 1n 2006.. (Court sExh1b1t #3, R pp 811 812) B

o _February 8, 2006 — Attomey Davrd Tarr . 1s appomted as co- counsel (C(')urt’s

T Exhibit 43, R. p. 813). -

. May 16 2006 Tr1a1 date moved to- January or February 2007 (Court s:Exhibit #3, -
}.»,Rp 815) : . e

Cr

e :Aprll 17 2008 Tr1al date moved to June 2008 (Court sEXhlblt #3 R. p. 816)

May 13, 2008 Attomeys for Appellant moved for a contmuance and that motlon'
"7 "was granted (Court s Exhrbrt #3 R p. 817) , :
S

AR

,,,,,,

0 January 25 2010 - The Honorable R. Knox McMahon vested with excluswe T

S E

‘ Jurlsdlcuon over: the case replacmg Judge Maddox (Court s Exh1b1t #3, R p. 820)

0 ' November8 17 2010 Flrst trial, .
. - I I" ) + .-I‘ ; N .
. January 15 2014 South Carolina - Supreme Court reversed the conv1ct10ns and -
" sentences: and remanded for a new tr1al State V. Barnes 407 S. C 27 753 S E. 2d

' 545 (2014)

Te January 31, 2014 Remlttltur 1ssued
e Aprrl 23, 2014 Appomtment of counsel hearmg held

. e June 9, 2014 - The Honorable Dlane S Goodsteln Vested w1th exclus1ve :
. Jurrsdlctlon over the case. . :

. September ll, 2014 - Attomeys Jeffrey P.. Bloom and William 'S. McGuire
appointed to represent. Appellant. The State objects. to the -appointment of
: counsel ‘ ' : '

. :September 17 2014 - The State filed an mterlocutory appeal 1n regard to the
. appomtment of counsel. "



e July 1, 2015 — The South Carolina Supreme Court afﬁrmed the appomtment of
o counsel State v. Barnes, 413 S.C.'1. 774 S.E:2d 454 (2015)

o July 14, 2015 The State ﬁled a pet1t10n for reheanng

' _o' | .August 6, 2015 - The South Carolina Supreme Court denied the pet1t1on for
rehearmg : S : :

s ' August 14, 2017 Appellant ﬁled motlons to d1sm1ss for V1olat10n of the speedy »
 trial nght and V1olat10n of the IAD : :

‘o\ October9 2017 Second tnal

In the wntten motlon to d1sm1ss based on the speedy tnal v1olat10n Appellant argued that the W

‘ ﬁfteen year delay between January of 2002 whien the arrest Warrant was 1ssued and October of
2017, the date of the second trial date tnggered the speedy tr1al analy51s (Mot1on to D1smlss based "
-.on Speedy Tr1al V1olat1on R p 708) The tr1al Judge however ruled that the t1mel1ne for the -
’ 'speedy trial analys1s started on January 31 2014 when the South Carohna Supreme Court 1ssued
: | the rem1tt1tur after reversmg the ﬁrst conv1ct10n and sentence (Order Denymg Defendant s Motlon :' -
;_‘to D1smlss R p 857) The Judge then found that the three year and seven month delay between
‘“-the issuance of the rermtt1tur on January 31, 2014 and the October 9 2017 second trial date' '
tr1ggered the speedy_ trial analys1s. (Order Deny1ng} Defendant s Motlon to _Drsmlssg R. p. 858). ,\
Appellant met’.the initial burden of .e.stablishing the threshold time frame' trigge‘ring 'the speedy trial |

--=.analys1s under either time frame In State V. Hunsber,c.Lr 418 S.C. 335 343 794 S. E 2d 368,372 -

“ ’(2016) the South Carolrna Supreme Court wrote, “Once the accused has met th1s 1n1t1al burden |

~a court must look to four factors, among the totality of the circumstances, to decide whether the

defendant's ri‘ght‘to a speedy trial has been denied. Barker v. Wingo, 407 U.S. ‘I5.14, 530-31, 92

S.Ct. 2182, 33 L.Ed.2d 101 (1972); see also Langford, 400 S.C. at 441, 735 S.E.2d at 482.”



1. Length of Delay

As to the first Barker factor length of the delay, based on the totahty of the |

.. circumstances, th1s Court should con51der the entlre over: ﬁfteen year delay - the elght year and -

_ ten month delay between issuance of the‘ arrest Warrantsln January of 2002 and Appellant S ﬁrst

- tr1al in November of 2010 the over three year perrod durmg the automatrc drrect appeal processf

- from November 2010 untrl January of 2014 and the. three year and seven month delay between

. the issuance of the rem1tt1tur on January 31 2014, and the second tr1al on October 9 2017 The ‘_:'l'
: tnal Judge erred n refusmg to cons1der the ﬁfteen year t1me frame Whrle the entrre ﬁfteen yearr

o trme penod cannot be attnbuted solely to the State as argued by Appellant in the wntten motion to :

'suppress based on the speedy trral v1olat10n much of the ﬁfteen year delay is attnbuted to the

State1 (Motron to Drsmlss for Speedy Trral Vrolatlon R p 717) Thrs extraordrnary delay welghs: |

" heavrly agalnst the State See sberge 418 S C at 346 794 SE. 2d at 373. (F1nd1ng that the5 ;

: elght year delay attnbutable to the State welghs heav1ly agalnst the State )

2 Reason for Delay

As to the second factor from Barker the reason for the delay, “A speedy trral cla1m must |

be analyzed in terms of the c1rcumstances of each case, balancrng the conduct of the prosecutron o

“and the defense State V. Plttman 373 S. C 527 549 647 S E.2d 144 155 (2008) (cmng Barker

-407 U.S. at 530, 92 S Ct 2182) ? Hunsberge 418 S C at 343 794 S.E. 2d at 372 Based on

i the particular crrcumstances of the present case and balancmg the conduct of the prosecution and.

the defense, the reasons for the delay weigh heavrly agamst the State.

The delay between January of 2002 and Appellant 'S conviction in Georgla in December of .

2003,-is neutral as Appellant awalted tr1al in another state. The delay between December 2003, -

1 In the motion to dismiss Appellant argued that elght years and seven months of the delay were
attributable to the State.

rd



and May of 2008, however, is directly attributable to the State. During this four year and seven ‘

‘month time frame nothing prevented' the State from bringing the case to- trial. While counsel for
Appellant moved for a continuance on May 13, 2008, the case was still not tried until November.
{ y . “ . - . . ) -

= 201 0, two and a half yearsilater. After a reasonable period of time following-the continuance,the

iState 'had a duty to '(:511 the case for tri'al. "At least one year.of this delay should be' attributed to'thel’ ‘
State resultmg ina ﬁve year and seven month delay attributable to the State R o
The delay between November of 2010 and January 2014' is neutral because the case was
.‘pendmg automatic appellate reV1ew The one year and seven month delay between J anuary of 2014,
when the remittltur 1ssued and August 6, 2015, when the South Carolma Supreme Court afﬁnned
the trial Judge S appomtment of counsel and denied the State S. petition for rehearmg, is d1rectly

attrlbutable to the State The State rather than proceeding to tr1al chose to challenge the‘

appomtment of counsel by ﬁlmg an mterlocutory appeal The State S ch01ce in appealmg the\

: g‘udge S Aappomtment ‘of counsel is _distlngulshed from" the automatic, appellate rev1ew followmg L

B “Appellant’s ﬁrst conyiction. -'While:thetautom’atic‘.appellate review is neutral the State’s decision o -
. ‘challen‘ge the appomtment of counsel a ﬁrmly estabhshed fundamental constltutional r1ght2 is
.. " solely attributable to—the State. .. The rema1n1ng delay between August 2015 and the second trial -
date of October 9 2017 is neutralf\ The State is respons1ble for a total seven year and two- month
delay This delay is analogous to the eight year extraordmary delay in Hun sberger and weighs
'heav1ly agamst the State.
First the trial Judge erred in refusmg to cons1der the delay in ‘callmg the case to trial the first .

time. As discussed above, there was a five year and seven month delay attrlbutable to the State

‘between the issuance of the arrest warrant and the first trial. The trial judge in the present case first

J

2 See Gideon v. Wainwright, 372 U.S. 335 (1963).
| .10



> -found that the prior time frame should not be.considered because.the speedy trial issue was not
raised during the first trial. (Order Denying Motion to Dismiss, R. p- 857).. Appellant asserted the -
'- right to a speedy trial at the first trial and that issue. will be addressed below. Later rin the orderr'

: J
. however the tr1al Judge provrded an altemat1ve analysis and timeline wh1ch included the time frame -

N ‘ -between the issuance of the arrest warrant in January of 2002, and the ﬁrst trial in November 2010

: (Order Denymg Motion to Drsm1ss R. pp 863 -867). In the order the trial Judge wrote:
) ‘JanUary 25, 2002 through May 13,_2008, a penod of 6 years and 4 months.is
attributable to the Defendant. By requesting a continuance, the Defendant-waived
his right to dismissal of the charges under a speedy trial claim. The Supreme Court
l\1n Barnes I ruled that this was the effect on Defendant’s IAD claim. Although the
two, types of ‘speedy trial claims are ‘not analyzed the same, the fact that a -
continuance was sought necessanly reflects that the defense was not ready for trial.
I find that the defense was not ready for trial, but under case law it is clear that when
. there is a request for continuance that there is a waiver of the dismissal request under
r speedy trial for the period up to the: present or contlnuously This doesn’t mean that
‘ the constitutional right is gone, but that at that time the r1ght to have the charges
dismissed is waived. The Defendant’s waiver results in a'delay attnbutable to the
. ‘Defendant and must be we1ghed against h1m '
(Order Denymg Mot1on to D1sm1ss R p 866)
The trial Judge erred. Appellant d1d not - move for a contlnuance untll May 13, 2008
"Appellant began seeklng rel1ef under the IAD and oppos1ng continuances startmg in December'
2004/January 2005 when he ﬁrst filed lns IAD cla1m As discussed above the delay between |
| December 2003 and May of 2008 and the delay of at least one: year durmg the two and a half years _ |
- between the continuance and the ﬁrst tr1al are d1rectly attrlbutable to the State.
Second the trial judge erred in ﬁndmg that the delay between November 14, 2014, and July
1, 2015, when the State chose to ﬁle an interlocutory appeal was neutral. (Order Denymg Motion to
- : . , L
. Dismiss, R. pp. 858-859). - As discussed above, the one year and seven month delay between

January of 2014, when the remittitur issued and August' 6, 2015, when the South Carolina Supreme =~

Court affirmed the trial judge’s appointment of counsel'and denied the State’s petition for rehearing,

11



is directly attributable to the State. "The trial judge 'correctly a’ttributed to the State the one month
' =per1od from July 1, 20015 to July 27, 2015, when the State sought rehearmg

The Judge also erred in attnbutmg the one year and four month t1me frame from August 10, :

2l)15 ‘to December 16(2016 to Appellant- when Appellant S attomey' was. under an order o‘f R

-~"protect1on dunng that t1me frame As argued above thls t1me frame as: well as the t1me frame from' '
o December 16 2016 to the time of trial on October 9, 2017 whrch the trial Judge attnbuted to the
: State, is neutral. ThlS Court should ﬁnd that the State is respon51ble for an extraordmary delay of -

: ‘seven years and two months

\

“wrote:- i

o ,The State’s Justlﬁcatlons for delay m trymg a defendant are welghted dlfferently
S (M)a dellberate attempt to delay trial“as a means to hamper the ‘defense weighs
; heavily agamst the State; (2) negligence or overcrowded dockets weigh less

o heav1ly agalnst the State but are -ultimately its respons1b111ty, (3) a valid. reason,

. -such as. a missing witness; Justlﬁes -an appropriate - delay; and- (4) delays . o
occasioned: by the -accused weigh against him. ‘Langford, "400 S.C. at 443,735, ~
S.E.2d 4t 483 (internal citation om1tted) Ultlmately, justifying the delay between« ;
charge and trial is the responsibility of the State Langford 400 S C at 443,735 .« o

.S.E.2d at 483 (1ntemal 01tat10n omltted) . Co

- As noted by the tr1al Judge in the order denymg the mot1on to dlSInlSS Whlle death penaltyu "

- ~ cases are 1nherently complex the State had already tr1ed thrs case SO the complex1ty argument is not"

o as strong here, as most, if not all of the w1tnesses and'eV1dence. were known at the time of the o
© remittitur: It .is -tru'e that a new judge had to be.appointed and that‘defense counsel' h.ad. tobe
: appomted and glven time to prepare for a capital trial. Accordmgly, 1f there is any welght agamst :
- the State it would only be we1ghted sl1ghtly for thrs penod of t1me (Order Denymg Mot1on to
D1'sm1ss, R. pp. 858). ' Whlle.Appellant s first tnal'was a cap1tal case, the nature of;the capital case -

- does not justify the seven year and two month delay. This factor weighs heavily against the \State.
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3 ASse’rtion of the Right -

. As to the th1rd factor from Barker as: drscussed above before conductrng an altematrve
analy51s the trial Judge ﬁrst refused to consrder the time frame between January 2002 and the first
trlal in November of 2010 because she found that Appellant falled to assert the speedy tr1al rlght
durrng the ﬁrst tnal (Order Denylng Motlon to Drsm1ss R. p 857) The tr1al Judge wrote

: It 1s the oplnlon of this Court that Barnes IAD claim does not amount to an
assertion of -a violation of his constitutional rights. to a speedy, trial. ~Any other
attempts-to raise the constitutional speedy.trial rights would have been raised by
letters written by the Defendant when he was represented by counsel and this’ courtf

- does not.recognize hybrid representation. Batnes’ letter of September 2005 would
have been ‘written just after counsel was appointed.. -It is unclear to ‘this Court
whether Barnes was aware that he had counsel at that time. The letter appears to be . -

. arequest under the IAD. In the event it could be considered a constitutional speedy L

~ trial request, it was never heard or ruled upon as a constitutional speedy trial request -

"' prior to trial. Additionally, it was never raised at the original trial or subsequently . .

.~ for the court to rule upon. Accordmgly, I find the Defendant d1d not properly assert

o hrs nght and that the issue was not preserved for appeal '

L (Order Denymg Motlon to D1smrss, ,R p 857) The tr1al Judge erred Frrst it 1s undlsputed that

Appellant asserted h1s rlghts pursuant to the IAD Whrle the IAD is.a statutory flght the IAD - B

should also be consrdered an assertlon of the constrtutlonal nght to a speedy trlal Second apart : ’

, : from the assert1on of the rlght to a speedy tr1al pursuant to the IAD Appellant spec1ﬁcally attemptedj

- to assert hrs const1tutronal speedy tnal Tight. On September 14 2005 Appellant filed with the '

L Edgeﬁeld County Clerk of Court a letter requestrng that the attomey move for a speedy tr1al and
drsm1ssal pursuant to the IAD (Court s Exh1b1t #3 R. pp 800 802) The trlal- Judge refused to |
consider this pro se assertlon because Appellant was represented by counsel Pnor to ﬁllng of the~
p.rolse assertion of his speedy tr1al r1ght however Appellant ﬁled a mot1on to represent hlmself
(Court s Exhrblt #3 R Pp. 787- 789) Counsel was appo1nted on September 1, 2005 In a pro se
" motlon dated September 5, 2005, Appellant moved to represent hrmself pursuant to Faretta V.

. Cal1fom1a 422 U.S. 806 (1975) (Court’s Exh1b1t #3,R. pp 787- 789)
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Appellant s pro se motion for a speedy tr1al and all of: h1s pro.se mot1ons pursuant to the ‘

IAD should be con51dered assertrons of the constitutional speedy tr1al nght because Appellant tried ~ -

to relleve counsel prlor to makmg the pro se motlons On September 8, 2005, Appellant ﬁled a pro __ L

Se written mot1on to d1sm1ss pursuant to the v1olat1on of the IAD. (Court ] Exh1b1t #3, R pp 790- - |

‘. .-797). On November 18, 2005 Appellant filed with the Edgeﬁeld County Clerk of Court a letter -
requestmg that the attomey oppose any contmuance motions and spec1ﬁcally referenced undue |
.. Adelay and the IAD (Court s Exh1b1t #3 R. pp. 804 808) The not1ce of intent to seek the death ‘ |

. 'penalty 1nd1cated that the case would be called to trlal in 200A6 (Court’s Exhlbit #3 R. pp. 81'1- :
812). Then desp1te Appellant s expressed request for a speedy tr1al addressed in letters to the
. attomeys because the. tr1al court had still not heard Appellant s motion. to represent h1mself thel case
. vvas contmued several t1mes and not calledi to trlal-untll NoVember of 2010 , e ‘
When the caseﬁ vvas ﬁnally ‘called to tnal Appellant moved to waive counsel and represent S
3 :hrmself The motlon was demed The South Carohna Supreme Court later reversed the sentence,: ., .'
- and conv1ct10n basedon the tnal Judge s fallure to allow Appellant to waive. counsel-. and 'proceed; .

N

» pro se State V.. Bames 407 S C.. 27 753 S E. 2d 545 (2014). Appellant asserted his speedy trial

- rlghts through pro se ﬁhngs wh1le Appellant was represented by counsel Appellant however had . |

rnoved to reheve counsel. The Courtfound Appellant had a nght‘to‘reheve counsel and proceed pro
sa. Asp a result, his pro se filings for a speedy trial and under the IAD tconstitutev.an asSertion of the .
constitutional right to a speedy trial. On August lél 2017, .Appellantv. again asserted his right to a

speedy tr1al by ﬁlmg separate written motions to dismiss, one addressmg the const1tut1onal speedy ._ |
tr1a1 r1ght and the other addressmg the right to'a speedy tr1al pursuant to the IAD “(Motions to '
Dismiss Based on v1olat10n of speedy tr1al and IAD, R. pp. 704- 724 p 725-730). The assertion

factors we1gh against the State. . =~ _ | L . SN
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4. Prejudice

" As to the fourth factor from Barker, prejudice, th'e Court in Barker wrote: "~

Prejudice, of course, should be assessed in the light of the interests of defendants
which the speedy trial right was designed to protect This Court has identified
three such interests: (i) to prevent oppressive pretrial incarceration; (i) to

- minimize anxiety and concern of the accused; and (iii) to limit the possibility that”

- the defense will be impaired. Of these, the. most serious is the last, because the .

~ inability of a defendant adequately to prepare his case skews the fairness of the . .~
entire system. If witnesses die or disappear during a “delay, the prejudice is .
obvious. There is also prejudice if defense witnesses’ are unable to recall

" accurately events of the distant past. Loss of memory, however, is not always« '
reﬂected in the record because what has been forgotten can rarely be shown

Barkerv Wlngo 407 U.S. 514 532 92S Ct. 2182 2193, 33'L. Ed. 2d 101 (1972)
. A

The lack of a showmg prejudlce however does’ not preclude ﬁndrng a Vlolation of the "

i

| speedy trial right In Doggett V Un1ted States 505 U S. 647 112 S. Ct 2686 120 L. Ed 2d 520 '

t

e ‘(1992) the Court granted: relief while notlng that Doggett “dld 1ndeed come up short” i makmg o

, any afﬁrmatlve show1ng that the delay weakened his ab111ty to raise- specrﬁc defenses e11c1t
.specrﬁc testimony, oripr.oduce spec1ﬁc 1tems of ev1dence Asa result the Court explalned
generally ,haye to recognize that excessive delay presumptiyely compromisesthe reliability ofa trial

_ in ways that neitheriparty can proye or for that niatter identify.” In light of thel difﬁCult nature-r of |

. prov1ng prejudlce the Court held that the 1mportance of presumptlve prejudlce increases wrth the

| length of delay. _9ng 505 u. S at 655 656. In the absence of proof of particularized preJudlce

‘the state s neghgence and a substantial delay will compelrellef -unless ~the presumption, of preJudice B

s either i“extenuated, as vby ;the. 'defendan‘tfs «acqu,iescence, -or persua_sively ;':rebuttedf’ by the
prosecution; Id. at 658 The presumption of prejudice in the present case was neither extenuated by .

| h Appellant’s acquiescence, norj persuasively rebutted by, the prosecution. P'rejudice should be

~presumed because of the extraordinary delay of seven years and two months. |
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‘In Moore v. Arizona, 414 US 25, 26, 94 S? Ct. 188, 189-90, 38 L. Ed. 2d 183. (1973) the.

- United States Supreme Court wrote:
‘A defendant is not required to show prejudice affirmatively to win a speedy trial. .
claim. The state court was in fundamental error in its reading of Barker v. Wingo
‘and in the standard applied in judging petitioner's speedy. trial claim: Barker v. .«
Wingo expressly rejected the notion that an affirmative demonstration of
prejudlce was necessary 1o prove a demal of the constltutlonal rlght to a speedy

trial: - : S :

", “We regard none of the four factors identified above (length of delay; reason for-
delay, defendant's assértion of his right, and prejudice to the defendant) as either a

~ necessary ‘Or sufficient condition to' the finding of a deprivation. of the right of -
speedy trial. Rather, they are related factors'and must be considered together with

~ such other: circumstances as-may be relevant. In sum, these factors have no.

" talismanic qualities; courts must still engage in a difficult and sensitive balancing .

R -process But, because we are dealing with a fundamental right of the accused, this
process must be carried out with full recognition that the accused's interest in a
speedy trial is specifically affirmed in the Constrtutlon 407 Us,, at 533 92; '
S.Ct., at 2193 (footnote omltted) ' S

" In addrtlon to p0551b1e preJudlce any court must thus carefully welgh the reasons'
for the delay in bringing an incarcerated defendant to trial. In. the face of
_'petmoners repeated .demands, did the State dlscharge its_ ‘constitutional duty to
- ‘make a diligent, good-faith effort to bring him (to tr1al)"7 Smith v. Hooev 393 :
UL S 374, 383 89. S Ct 575,21 L Ed. 2d 607 (1969) oo :

In Hunsberge the South Carohna Supreme Court’ wrote

F1rst we note that. the tr1al court's ruling was 1nﬂuenced by an error of law in so ‘
much as it ‘rested on -a belief that actual prejudice—to the exclusion of o
. presumptlve prejudice—was the only type of prejudice that would support a
speedy trial claim. In fact, an accused can assért actual prejudice or presumptive =
" prejudice as the result of the State's violation of his right to a speedy trial. Actual
. prejudice occurs when the trial delay has Weakened the accused's ab111ty to raise .
specific defenses, elicit specific testlmony, or produce spe01ﬁc items of
_evidence. See Doggett, 505 U.S. at 655, 112:S.Ct. 2686 (accepting the State's
deﬁmtron of actual prejudice). The United States Supreme Court also recogmzed
that excessive delay presumptively compromises the reliability of a trial in ways
that neither party can prove or-even identify. Id. (internal citation omitted). This is
so because “time's erosion of exculpatory evidence and testimony ‘can rarely be
shown.”” Doggett, 505 U.S. at 655, 112 S.Ct. 2686 (citing Barker, 407 .U.S. at
532, 92 S,Ct. 2182). When the government persistently fails to try an accused and
the delay is excessive, the accused need not show actual prejudice in order to
prevail in his speedy trial claim. Doggett, 505 U.S. at 657-58, 112 S.Ct. 2686.
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While presumptive prejudice cannot alone support a speedy trial claim, it is part
of the mix of relevant facts, and its importance increases with the length of
“time. Doggett, 505 U.S. at 656, 112 S.Ct. 2686 (internal citation omitted).

: 41.‘8 v‘S.C: at 351, 794 S‘.E.Z.d at 376. Prejudice should be presumed in the present case. -~
“In Langford, 400 S.C. 421, 441-442, 735 S.E.2d 471, 482 (2012) the Court wrote:
- The Supreme Court has counseled further that none of these factors is “either a
" necessary or sufficient. condition to the ﬁndlng of a deprlvatlon of the right of
speedy trial.” Barker, 407 U.S. at 533, 92 S.Ct. 2182. Instead, they are all related.
and must be considered along “with such other circumstances as may be-
‘relevant.” Id. Thus, the. Supreme- Court created a balancing’ test which is a

#'" rejection of ° ‘inflexible approaches” and weighs “the conduct of both the
prosecutlon and the defense.” Id. at 529—30 92 S.Ct. 2182.

R

»Bas’ed on all of the factors discussed above lthe seven year and two mohth delay caused.‘
by the State the contlnued assertlons by Appellant of his rlght to a speedy trial in the first and
" second tr1al and the presumed prejudlce Appellant s constltutlonal rlghts under both the state |
and federal Lconstltutlons were Vlolated The trial Judge abused her dlrscretlon in refu51ng to

i dlsmlss the 1nd1ctment Thls Court must, dlSInlSS the 1nd1ctment
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‘ \
2 The trial Judge erred in fallmg to dismiss the indictment for the State’s failure to

comply with the Interstate Agreement on Detainers, finding that the issue had been'
_disposed of and no new actlon commenced. :

- On August 14; 2017," at the saine time Appellant filed a motion to dismiss the indictment -

" based upon yiolation of the" defendant’s speedy  trial rights, Appellant5also filed a ‘motion to

"object and preserve defendant s object1on under the IAD (Mot.ion to “’Objeetland Preserve,',. o

: Defendant 'S Objectlon Under the Interstate Agreement on, Detamers Act, R P- 725 730) In. the _
order denymg* the mot1ons to dlsmlss the trlal Judge wrote, “The Supreme Court dec1s1on 1n -
_,.-Barnes S rnltlal tr1al- 'reversmg the l)efendant s eonv1ct1on and sentence. of death (hereafter called
" Barnes D fullydlsposed of the IAD cla1m Barnesfhas,lfall‘eei_to 'presentt any nevyl_eyidenc.e to -
- justify ‘Questio.ning that dec1S1on Additionally,( theraehas been_no new IAD ac_tion‘.commen'eed n

- ) subsequent to that' decision Accordingly, Barnes’ motion to dlsm'iss forryiolation of the IAD‘is

' hereby denled (Order Denymg Motrons to Dlsmlss R p. 855) The trlal Judge erred

In December 2004 = January 2005 Appellant 1ncarcerated in Georg1a ﬁled an IAD 7 |

o _.cla1m On May 18 2005 Appellant was. extradlted to” South Carollna On May 25 2005 a,

,hearlng was held before the Honorable W1111am P. Keesley on the IAD clarm Appellant was not - o

.represented by counsel On May 27, 2005 1n a wrltten order Judge Keesley demed the IAD Aj
claim and contmued the case. (Court s Exhibit #3 R p. 779 781) On September 8 2005,
| o Appellant ﬁled a motion to represent h1mself (Court Exhibit #3 R. pp 787- 789) On that same -

‘date Appellant ﬁled a pro se motron to d1sm1ss pursuant to the Vlolat1on of the IAD (Court S ..
| o Exh1b1t #3 R. pp. 790 797) On September 14, 2005, and November 18 2005 Appellant filed

| 'letters with the Edgeﬁeld County Clerk of Court requestlng that the attorney move for d1smrssal

,based on the IAD Vlolatlon (Court S Exh1b1t #3 R. pp. 800- 802 pp- 804 808)
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In State v. Bamnes, 407°S.C. 27, 37,753 S.E.2d 545, 550-51 (2014), the South Carolina
: Supreme -Court wrote' o | ' |

*Since the Faretta error mandates reversal we need not reach any of appellant'
= " other issues save that alleging he was ‘entitled. to dismissal of all charges under
* the IAD:Act. On the face of this record, it appears appellant waived his speedy
©.. - trial rights under this " Act, ‘and . we therefore - decline ‘to" reverse on this
- =+ ground. See New York V. Hill 528 US 110, 120 S Ct 659 145 LEd 2d 560
'(2000) .

In the motlon to dlsmlss based on-the IAD violation, Appellant argued “The defendant
| acknowledges that the S. C Supreme Court demed this claim in the orlglnal direct appeal in
qunes 1 However, it appears the ‘recordl-on-appeal did not 1nc1ude .all of t_he relevantﬂ_do,cuments v
and date'isas set forth abov‘e‘and herein :suc.:h that'the'(.jourt 1n Barne's'I sumniarily dlsmlssed this
clalm w1thout apparently rev1ew1ng the underiying merits ' (Motion to Ob_]ect and Preserve.;

'Defendant ] Ob_]CCthI’l Under the Interstate Agreement on Detainers Adt, R. p: 729) The tr1al

Judge abused her: 'dis_cretlon-1n:__refusmg,to,recOn&der the‘ »clalm based on ‘the 1nformat10nii ‘

: . . -i N \ : .
: presented

In State V. Hill 409 S C 50 58 760 S. E 2d 802 806—07 (2014) the South Carohna ‘
Supr_eme Court wrote

: .The IAD is a compact enabhng part1c1pat1ng states to obtain custody of pnsoners
incarcerated in other participating _]uI‘lSdlCthIlS and bring those prisoners to’
trial. Reed v. Farley, 512 U.S.:339, 340, 114 SCt. 2291, 129 L.Ed.2d 277 (1994). -
The central purpose of the IAD"is to allow participating states to uniformly and

- expeditiously dispose of charges pending against prisoners held out of state. .
: S.C.Code " Ann. § 17-11-10 (2003); State v.. Adams, 354 S.C. 361, 370, 580
- S.E. 2d 785, 790 (Ct. App 2003) ' '

. S.C.Code Ann. § 17—11 10 (2003) prov1des in relevant part

Whenever a person has entered upon a term of 1mprisonment in a penal or
_correctional institution of a party state, and whenever during the continuance of
the term of imprisonment there is pending in any other party state any untried
indictment, information or complaint on the basis of which a detainer has been
lodged against the prisoner, he shall be brought to trial within one hundred eighty
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~ days after he shall have caused: to be delivered to the prosecuting officer and the
appropriate court of the prosecuting officer's jurisdiction written notice of the
place of his imprisonment and his réquest for a final disposition to be made of the
indictment, information or. complaint; provided, ‘that for good cause shown in.
_open court, the prisoner-or his counsel being present, the court havmg Jur1sd1ct1on. o
“of the matter may grant any necessary or reasonable contmuance

_ 'Wh1le contmuances are perm1tted under ’the IA‘D such must be based‘-on “good cause"
: shown in open court the pr1soner or h1s counsel bemg present ? Judge Keeseley granted the ﬁrst
cont1nuance after ‘a hearmg, on May 27 2005 (Court s Exh1b1t #3. R pp. 779- 781) On May‘ :

i+

k 16 2006 Judge Maddox granted a second continuance, after a hearmg, and set a trlal date for.

January or February 2007 (Court S Exhlblt #3.R. pp- 815) On Apr1l 17, 2008 Judge Maddox K ‘

seta, trial date of June 2008 (Court S Exh1b1t #3. R. pp 816) There is nothing in th1s order to.

explam Why the case was not called for tr1al in January or Febmary of 2007 as prev1ouslyv

= ordered no 1nd1cat1on a hearmg ‘was held or good cause shown On May 13 2008 counsel for’. - v

5 ":._.prpellant moved for a contmuance and the motlon was granted (Court s Exh1b1t #3 R. pp o

- 817): Durmg the three year time. per1od between May 2005 and May 2008 Appellant d1d not; o

 waive his rights pursuant to the IAD. The 180 day t1me l1m1t under the IAD was clearly"' L

exceeded..

N

" In State v. Holbrook, 274 S.C. "4, 6, 260 S.E2d 181, 182 (1979), the South Carolina

A,Supreme Court wrote, “We have previously considered, in State v. Patterson et al.,"S.C., 256 -

S.E.2d 417 and State V. Allen 269 S. C 233, 237 S E 2d 64 the nature of the t1me constramts |

" 1mposed by the Act. Tn accord with these prior dec1srons the 120 day time 11m1tat1on 1mposed'-‘ »
“under Art1cle IV(c) is mandatory and r_equrred d1sm1ssal of the charges agamst appellants with
prejudice.” The trial judge erred in refusing to reconsider the issue and in refusing to dismiss the

indictment based on the violation of the IAD.
/
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CONCLUSION

‘ ’Ba_sed on the,‘a'rgume'nt;sﬂ pres,entéd' in’ both issué"ohe a_r‘1d issue two, this. Court should

" - reverse the conviction.

Kathrihe H. Hudgins =~
Appellate Defender

- ATTORNEY FOR APPELLANT -~

| ‘T'hisl9'thd.ay ofMaich; 2019 ; o ) i S e (.
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