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QUESTIONS PRESENTED

1. Did the Court of Appeals err in upholding the decision of county planning
officials who concluded that a dev'elopmént permit issueéd in response to an

application for a two-phased development did not entitle the permit holder to initiate

the second phase of the development ten years after the permit was issued?

2. Did the Coutt of Appeals etr in defetting to the reason_éble conclusion of

county planning officials, who determined that a new 10,000 squate foot hall Wduld

- increase the “occupant load” of an existing non-conforming structure, as that term is

used in the development regulations that those officials ate charged with
administering? |
| STATEMENT OF THE -CASE’

The brief of peﬁﬁo:ner 'G;cays Hill Baptist Church (Grays Hi]l) provides a
generally accurate overview of the procedural history of this matter and that history
wﬂl not be repeated hereb.1 Hoﬁevep, Grays Hill’s brief does not‘supply important
context regarding the important public safety function served by the zoning

regulations at issue, and also does not provide certain important facts. We provide

o that additional context below.

! Although it is not material to any issue, we note that the d¢ 7ow heating
conducted by the Beaufort County Planning Commission was held on December 5,
2011 (Record on Appeal, p. 134), not on December 3, 2007, as stated in Grays Hill’s

- brief (Br. 4).



A.  The Important Interest In Limiting Development Near Federal Air
Stations ' ' ‘

This displite inyolves the efforts of Grays Hill to build a new 10,000 square
foot Fellowship Hall near the U.S. Marine Corps Air Station in Beaufort County. The
Alr Station is the home of the Marine Cotps’ Aﬁanﬁc Coast fixed-wing, ﬁghter—aftack
aircraft assets includiﬁg six Mariﬁe Corps F/A-18 squadrons énd one F-35B Fleet
Replacement_Squa&rén. It is the only location in the world Where-pi'lots train to ﬂy
the F-35B.2

The Deparﬁnent of Defense has long recognized that unche.cked development

in the immediate vicinity of a military air.stau'on endangers public safety and can also

_compromise the integrity of air station operations. Unchecked development even

‘can—and has—led to base closures. See Bernard K. Schafer, The Air jﬂ&iﬂ//ﬂl?bﬂ

Compatible Uye Zone Program: The Science and the Law,31 AF. L. Rev. 165,165 (1989).-
To address these concerns and ensure that devélopmént near mj]itary‘ajr stéﬁoﬁs is
limited to .cémpaﬁble uses, the Depaﬁ:ment c;f Defense has for deéades followed a

planning program known as the Air Installations and Compaﬁbie Use Zone Apo]i'cy

(AICUZ). See Deparﬁnent of Defense, Instruction No. 4165.57, Alr Installations

Compatible Use Zones (AICUZ) (May 2, 2011) (AICUZ Program).> The AICUZ Program..

2 U.S. Marine Cotps, Histoty, https:// Www.beaufort.mérmes.mﬂ/ Cornmun'ity—
Resources (last visited Dec. 11, 2019).

2 https://go.usa.gov/xppY].



exists to serve two primary objectives. Fitst, it “[p]romote[s] the health, safety, and
welfare of persons in the vicinity of and on air installations by rmmmlzmg aircraft

noise and safety impacts.” Id. at 2; see also Air Force Handbook 32-7084, AICUZ

- Program Manager’s Guide § 1.3 Nov. 2, 2017) (AICUZ Guide).* Second, it setves to

“ensurle] the continued ﬁabﬂity of the defense ﬂying mission,” which can be
compromised by incompatible development in the immédiate Vicirﬁty of an airfield.
AICUZ Guide § 1.3.

‘One important aSiaect of the AICUZ program is a process for idéntifying |
Accident Potential Zoges, areas in tl'le'immediate vicinity of an aJr station that
sfatislical analysis indicates have an elevated possibility of an ajr crash. An Acﬁidént

Potential Zone I is an area that possess “a significant potential for accidents.”

- AICUZ Program 30. An Accident Potential Zone II is the area beyond an Accident

Potential Zone I that still has “a measureable potential for accidents.” Td. In

Accident Potential Zones, “some type of land use control is essential.” AICUZ Guide |

; § 2.2.3. High density uses such as places of assembly, including churches, ate not

- considered appropriafe in an Accident Potential Zone II. Id. §2. 11.2.

‘Designations made under the AICUZ program have no independent operative
legal effect. See AICUZ Progran: ' (“This Instruction does not impose any

requitements on members of the public or State ot local governments, nor does it

4 https://go.usa.gov/xpp7C;
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presctibe any specific course of action for these groups to take in dealing with the

DoD on land-use questioné.”) ; see also Blue v. United States, 21 CL Ct. 359, 362 (1990)

(“AICUZ studies ate for advisoty purposes only. The authority to permit or resttict

development or use of private lands is left to the local jutisdiction.”). Rather, the
AICUZ program récoﬁunend_s procedures for collaborating with local governments to
adopt land use policies consistent with the findings of AICUZ studieé. Base officials
work with their sﬁrrounding communities, like Beaufért County, to énsure the

adoption of appropriate land use regulations. The “AICUZ program is ['.che’n]

, implémented through the local government’s police power.over land use-,_zorﬁng, and .

building codes.” Schafer, J'zgpm’,l 31 AF. L.. Rev. at 178.

B.  Factual Background And Procedural History |

1. In December 1996, Grays H1]l sought a development permit from the
County. Atthat time, no zoning rule had been adoptéd to prevent incompatible

development in the vicinity of the Beaufort Air Station. The application included a

plan for the proposed development that depicted two primary structures, a chutch

building and a second building to the south (which, though not identified as such in
Grays‘ Hill’s app]iéaﬁoﬁ, has béen known in this litigation as a Fellowship Hall). In a
narrative accompanyiﬁg the applicatién, Grays Hill deécﬁBed the proposed project as
consisting of two phases. Phase I &as té Consis;c of construction of only the church
buiidjng and supporting infrastructure. Phase IT was _idenu'ﬁea as the construction of

the second building. 'R.eco'rd on Appeal, p. 245.
" 4
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The County issued Grays Hill a develbpment permit for the project, which

stated that it would expire two yeats from the date of approval “unless substantial

‘improvement has occurred.” Record on Appeal, p. 35. The County also approved a

building permit for ‘t‘he church building and surrounding infrastructure (Record on
Appeal, p. 36), and Grays Hill went forward with construction of Phase I. Grays Hill
did not seek a bl_lﬂding permit for Phase II and otherwise took no steps to commence
development of Fél}o%vship Hall. Appendix, p. 8. In December 1997, the County
conducted a final inspection of the completed church building and issued a éertiﬁcate |
of compliance. Record on Appeal, p. 247.

In 2000, Beauf;)rt County adopted a new z§ning ordinance, known as the
Aifport O‘Verlay District, Which was designed to limit development near Beaufort’s
Marine Corps Air Station. Appendix, p. 2. Under the designations made in the

Airport Ovetlay District, Grays Hjll’s-property falls within an Accident Potential Zone

2. Record on Appeal, p. 19. These new zoning regulations had only prospective

effect, so Grays Hill’s existing building became a grand_father_ed non-conforming use.
Howevet, undet the new zoning rules, Grays Hill has only a limited right to expand

on its existing facility, and even then, may do so only if the new expansion would not

' increase the “occupant load” of the building. Appendix, p. 2-3; Record on Appeal, p. '

49.
' In 2007, Grays Hill applied to the County for a construction permit in order to

build Fellowship Hall. Appendix, p. 3. The County notified Grays Hill that it would
5



first need to apply for a developmeﬂt permit. Grays Hill then applied for a

development permit and the application was consideted by the County’s
Development Review Team, which rejected it. Id. The Develbpmeﬁt Review Team
noted that to “protect the public health and safety, the Coﬁnty has prohibited uses
Wlthm [the Accident Potential Zones] that attract concentrations of individuais ‘such :
as . . . churches,” and that while the regulations allowed for a modest increase in the
size of exiéting non—conforming buildings, it “was not the intent to petmit an

expansion that could allow more péople to be in harm’s Way.” Record on Appeal, p.

- 50. Accordingly, the request for a permit authorizing construction of a new 10,000

- square foot building Was‘deni'ed.

Grays Hill appealed to the Beaufort County Planning Commission, Whi(;h
unanimously upheid the denial of the deveiopment permit. The Commission
concluded tha'# “the number of pérsons that coﬂd be on the site at any one time
could be increased with the expansion,” and thus, that the construcﬁon of Fellowship

Hall would increase the “occupancy load” of the existing structure. Record on

~ Appeal, p. 54.

. Grays Hill filed an action in the Court of Common Pleas,..c.ha]lengiiig the
decision of thé Planning Commission. Due té the absence of a record, that action
was remanded with consent of the parties to the Planning Commission for the
pﬁrpose of conducﬁng a de novo proceeding. Appendix, pp. 3-5. The Planning

Commission conducted a-hearing and, among other things, took testimony from

6



Beaufort County’s fire code official, who explained that under the definition of
“occupant load” employed in the fire code, a new 10,000 square foot hall would
substantially expand the “occupant load” of a site. Record on Appeal, p. 170. After

taking this and othet testimony, the Planning Commission subsequently denied Grays

~ Hill’s application, and Grays Hill filed a new action challenging that denial. Appendix,

p. 572

2. In light of the federal interest in proper application and enforcement of the
Airport Overlay District, Which serves to protect the Matine Cotps Air Station and
the adjacent public, the United States ‘intérvened in order to supportlBéaufort County
in defeﬁding the permit denials. The United States explained -that the Air Station

“facilitates and supports the essential training of military pilots” and that Grays Hill’s

property “lays directly in the immediate landing pattern of military aircraft opérating

from the Marine Corps Air Station.” Record on Appeal, p. 131.

3. In 2013, the Court of Common Pleas entered judgment in favor of Grays

Hill. Record on Appeal, p. 13-33." As relevant here, the court concluded that the

1997 Development Permit grante_dA the right to build Fellowship Hall, and thus, that
Grays Hill had no need to obtain further development approval from the County in

ofder to move forward with its project.” In so holding, the court rejected the'County’s

5 Grays Hill separately unsuccessfully sought a vatiance from Beaufort’s Zoning
Board. While the denial of Beaufort’s request for a variance was at issue in eatlier -
stages of this litigation, Grays Hill has abandoned that challenge in this Court.

7



determination tilat only the first phese of the project (the iniﬁal church buﬂdieg) was
authorized in 1997. Record on Appeal, pp. 27-28, 31-32. The court also reasoned
that because Grays Hill had engaged in “substantial ir.nprovement”'l‘)y‘ completing
copstruction of the church buﬂding? the 1997 Development Pernﬁt nevet expired and
gave Grays Hill a Vested right to .complete construction of Fellowship Hall a decade
laper. ‘Record o_e .Appeal, p- 19

The court fﬁrfher held that, in any case, the 2007 request for a new

development permit should have been-granted. Recotrd on Appeal, p. 32. Wheteas

“the County had found that the zoning rules would not allow for the construction of a

new 10,000 squate foot structute because such a strucfure would expand the
occupancy load‘of the building, the court found that conclusien'to be unsupported.
Recotd on Appeal, p. 30. Rather, the court concluded that Fellow_ship Hall would
have no effect on the occupancy load of the.site because the church and Fellowship
Hall would not be occupied eirnultaneously. Record on Appeal, pp- 26-27, 30-31.
4 Both the CounW and the United States fled appeals, and the Court of

Appeals reversed. As relevant here, the Court of Appeals recognized that the

narrative desoriptio'ri included in the application for the 1997 development permit

divided the development into two phases, and concluded that because Grays Hill
never sought to develop the second phase of the project (.e., Fellowship Hall) within
two yeats of issuance of the permit, it had no vested right to pursue the second phase

of the development in 2007. Appendix, p. 8.
' 8



The Coutt of Appeals also upheld the denial of Grays HilP's 2007 application. .
for a new development permit. The Court of Appeals noted the substantial deference

owed to the judgment of local planning officials. And citing the testimony of the fire

‘code official, the Coutt of Appeals concluded that “the evidence in the rec_ord clearly-

suppotts the Planning Commission’s finding that the feﬂoWsMp hall would increase

' the occﬁpant load for the site.” Appendix, p. 10.

SUMMARY OF ARGUMENT
Grays Hill seeks to substantially expand its existing nonconforming structure
by erecting a new 10,000 square foot hall in an area with a statistically measurable

potential for air crashes. But Grays Hill identifies no legal error committed by Coﬁnty

| planning dfﬁcials, and their expert judgments as to the scope and duration of the 1997

development permit should be upheld. Likewise, the Coutt of ~Appeals»was correct to
defer to the Planning Commission’s interpretation of the terﬁ “occﬁpant load” as
used in the development regulations that the Commission is chérged Wlth
administering.

. STANDARD OF REVIEW

A reviewing court is to give “great deference to the decisions of those charged
with interpreting and applying local zoning ordinances” and will not “substitute its
judgment” for that of county zoning officials. Historic Charleston Found. v. Krawcheck,

313 S.C. 500, 505, 443 S.E.2d 401, 405 (Ct. App. 1994). Accordingly, the finding of

~ those expert officials must be affirmed unless they “have no evidentiary support or

9



the Board commitfed] an etror of law.” Id,; see also Brock v. Board of Adjustment &
Appeals of Rock Hill, 308 S.C. 539, 545,419 S.E.2d 773, 777 (1992) (“The reviewing
court will ﬁot dis‘tu'rB tbe findings and decision of the B_oa-rd of Adjustment unless it -
determines that such findings or decision ;esulted from action of the Board which is
arbitrary, an abuse of discretion, i]légal, or in excess of lawfully delegated authority.”).

-~ ARGUMENT

~ The Aitport Overlay District was adopted to limit the density of development |
in an area that has Been staﬁsﬁcé]ly shown to have a Héightened pétenﬁal for air crash.
It aléo preserves the iﬁtegrity of the operations of the Marine_ Cotps Air Station, by,
for example, a]lowihg the Maﬁne Corps to conduct pilot training missions without

jeopardizing the sutrounding community. The Beaufort County Planning

Commission was faithful to the important purposes of the Airport Overlay District

when the Commission denied Grays Hill a development permit that would au’rhoﬂ'ze

the construcﬁon of a new 10,000 square foot hall on propertf in the immediate

landing pattern of military aircraft opéfating from the Air Station.

I.  THE 1997 DEVELOPMENT PERMIT DID NOT GIVE GRAYS HILL
A VESTED RIGHT TO CONSTRUCT FELLOWSHIP HALL AT

~ANY INDEFINITE FUTURE DATE WITHOUT NEED FOR
FURTHER APPROVAL

Grays Hill argues that a development permit issued in 1997 vested it with the.
right to construct Fellowship Hall at any mdefinite future date, irrespectivé of any

intervening changes in the applicable zoning laws. But, as the Court of Appeals

- 10
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eorrectly recognized, Grays Hill’s application divided the project into two phases and
designated construeﬁon of Fellowship Hall ae the second phase of development. In
conjunction with its application for a development permit Grays Hill applied for a
building permit that covered only the first phase (i.e., the .ehurch building and
supporting infrastruéture). Propetly construed, the 1997 Development Permit did not
authorize construction }o.f .Phase II ox, if it did, any rights in Phase II expired m 1999,
mote than seven years before Grays Hill sought to construct Fellowship Hd]l.

The development perrrﬁt issued by the County 1n 1997 does net specifically

address whether it authorizes both 'phases of the proposed project ot only Phase I.

- But the development permit does expressly state that the permit will expire within two

yeats unless “substantial improvement” has occurred, indicating that the County did -

- notintend to convey to Grays Hill an indefinite right to pursue development. It

would be anomalous to read the permit as conveying a ne-limited right to build

Phase I of the development, while allowing Grays Hill to build the second phase at |

any unspecified date in the future. Common sense confirms that the Cdunty would
not Wai%re its authority to regulate land use a decade%or on Grays Hill’s readjng, even
a century—in the future. Such a cons_trﬁction would lehd itself to .‘ab'use, with
developers using phased development ae a means of circumventing land use

regulation and securing a right to build at an indefinite point in the future. And it

- would hamper the ability of the County to effectively implement important land use

regulations like the Airport Ovetlay District.

11
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* Background legal pﬁnciples confirm that the 1997 Development Permit should
be read as limited to the ﬁ‘rst phase described in the development permit. General
principles of zoning law provide that “each section or phase is treated as a separat;e
project.”’ ]amés Al Kl_ishner, 2. sbdivision Law and Growth Mamgemmt§ 10:16 (2d ed.
2019); see also F.B.R. Inv’rs ». Com@ of Charleston, 303 S.C. 524, 527—28, 402 S.E.2d 189,
191 (Ct. App. 1991) (conditional development perrﬁit did not give developer a vested =

tight to complete Phase TI of a project where only Phase I had been completed before

- changes in zoning law ).¢ Thus, in the absence of a clear statement to the contrary,

the permit should be read as limited to Phase I.
This undefstanding of the development permit as limited to Phase I is also

supported by the fact that the building permit issued by the County only authorized

construction of the church and supporﬁng infrastructure. In December 1997, the

County condﬁcted a final inspection of the'completed church building and issued a
certificate of compliance. AAppendiX, p. 2. In doing so, the County effectively closed

out the development permit.

¢ The present vetsion of the Beaufort County Community Development Code
explicitly provides: “A phased Land Development Plan or Subdivision shall remain
subject to review and approval of all phases ptior to any portion of the project being
vested in accordance with this Section.” Beaufort County Code § 7.4.120(C),
https:/ /library.municode.com/sc/ beaufort_county/codes/community_development
_codePnodeld=ART7PR_DIV74STPR._7.4.120VERILADEPLPL.

12
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Finally, even if the 1997 permit were construed as authotizing both phases of

the proposed development, it still would not follow that Grays Hill could wait 2

decade before initiating construction of Phase I1. If the permit is read as authorizing
both phases of dévelopment, the requiremient of “substantial improvement’” within
two years should be read as applying to each of the two phases separately. Under this | |
interpretation, had Grays Hlll sought to coﬁstruct Phase IT within two years of the
issuance éf the development permit, it could have done so without obtaining a new
development permit. But Grays Hill’s right to construct Phase II was still dependent

upon Gréys Hill completing “substantial improvement” of Phase II within two years of‘

~ the issuance of the development permit. Sez Appendix, pp. 7-8 (discussing Friarsgate,

Ine. . Town of Irmo, 290 S.C. 266, 349 S.E.2d 891 (Ct. App. 1986)). Grays Hill errs in
treating substantial improvement of Phase I as sufficient to secure any rights it had in
developing Phase II. Even if the 1997 Developrhent Permit authotized Phase 11,

Grays Hill’s rights had expired by 2007 and Grays Hill was required to obtain a new

| development permit.

13



“but only if the expansion would not increase the “occupant load” of the property.

II. THE COURT BELOW PROPERLY UPHELD THE JUDGMENT OF
EXPERT COUNTY DEVELOPMENT OFFICIALS WHO A
CONCLUDED. THAT A NEW 10,000 SQUARE FOOT BUILDING

“WOULD INCREASE THE “OCCUPANT LOAD” OF GRAYS HILL’S
PROPERTY
Grays Hﬂl argues in the alternative that the Planmng Board should have
granted it a new development permit in 2007. But by 2007, the Alrport Ovetlay
District had been adopted to ensute that development near the Matine Cofps’ Air

Station would be limited to compatible uses. It is undisputed that the Airport Overlay

District designated Grays Hill’s property as falling within an ‘Accident Potential Zone

2. Itis also undisputed that under the Airport Overlay District zoning rules,

construction of new places of assembly within an Accident Potential Zone 2 is
generally piohibited.

The Airport Overlay District allows for a limited exception in cases where an

. exisu'ng house of worship within an Accident Poteritial Zone seeks to expand by 15%,

14

The Planning Commission construed those regulations, which it is charged with

administering, as not allowing for the construction of a new 10,000 square foot

building on the ground that it would increase the “_occupant load” of Grays Hill’s

emstmg non—conformmg bu]ldmg Accordmg to the Planmng Commission, it would
be mcompauble with the limited excepﬂon in the Airport Overlay D1str1ct to allow
construction. of a large new building with capacity for many hundreds of additional

people. In reaching that determination,.the Planning Commission considered

14



evidence from a fire code official, who testified that the occupancy load of a structure

is measured by reference to the maximum number of people the structure can

" accommodate. The Planning Commission acted well within its discretion in

interpréﬂngthe development code in harmony with the fite code, and its judgment is
entitled to deferenpé. See Historic C/a_ar/esz‘on Found. v. Krawcheck, 313 S.C. 500, 505-06,
443 S.E.2d 401, 405 (Ct. App. 1994) (recognizing the need to “[g]iv]e] deference to

the interpretation of the Zoning Ordinance by the Board which is charged with its

interpretaﬁon”) s Heilker v. Zanz'ng Bd. of Appeals for the City of Beazzfo%z‘, 346 S.C. 401, 412,
552 S.E.2d 42, 48 (Ct. App. 2001) (“The Iécal zoning boatds, and ﬁot the coutts, afé
the primary entitiesv fesponsible tor the planning and dgv'eloﬁment of our

' éomrriuniﬁes.”).

The Planning Cotrimission’s interpretation of the regulation is also in keeping’

‘with the purpose and intent of the Airport Ovetlay District. The Airport Overlay»

~ District was adopted out of recognition that both public safety and the integrity'of Air |

Station opetations would be compromised by construction of places of assembly

I v within an Accident Potenﬁal Zone. Accordingly, any exception to the general

limitations on construction in an Accident Potential Zone should be construed

narrowly. And while the court below focused on its conclusion that Grays Hill does

not presently intend to use Fellowship Hall to increase the number of people on the

- propetty, the Planning Commission propetly considered the impact on public safety

15
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of a “10,000 square foot addition [which] could accommodate an expanded church
populaﬁoh in the futnre.” Record on Appeal, p. 54 (émphasis added).
CONCLUSION

For the reasons stated, the _judgment of the Court of Appeals should be |

- affirmed. The Chutch was tequired to seek a new development permit, and there was

evidence to support the Planning Commission’s findings regarding increased
occupancy loads.
| Respectfully submitted,

A. LANCE CRICK
ACTING UNITED STATES ATTORNEY

By: % Z @«?
Lee E. Betlinsky

- Assistant United States Attorney
151 Meeting Street, Suite 200
Chatleston, South Carolina 29401
Telephone: (843) 266-1600

lee.betlinsky@usdoj.gov
Chatleston, S.C. -
December 13, 2019
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Service on the 13% day of December, 2019 addressed to the following;



H. Fred Kuhn, Jr., Esquire
Moss, Kuhn & Fleming, P.A.
Post Office Drawer 507
Beaufort, SC 29901-0507

Mary Bass Loht, Esquite

Howell, Gibson & Hughes, P.A.

Post Office Box 40
Beaufort, SC 29901

Charleston, S.C.
December 13, 2019

Respectfully,

A. LANCE CRICK |
ACTING UNITED STATES ATTORNEY

WA
Lee E. Betlins

ky
Assistant United States Attorney
151 Meeting Street, Suite 200
Chatleston, South Carolina 29401
Telephone: (843) 266-1600
lee.betlinsky(@usdoj.gov -
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S.C, SUPREME COURT



