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Krisly Grafton Goldl)erg, LLC

ATTORNEY AT LAW

December 13,2019
RECEIVE])
The Honorable Daniel E. Shearouse
Clerk of Court, South Carolina Supreme Court DEC 179 2019
Post Office Box 11330
Columbia, South Carolina 2921 1 S.C. SUPREM E COURT

RE: Michael Boykin, SCDC # 284399 v. State of South Carolina
Appeal of Case No. 2018-CP-28-380

Dear Mr. Shearouse,

Enclosed for filing is a Notice of Appeal in the above referenced case. Also enclosed are
a certificate of service and a copy of the original court order which is to be challenged on appeal.
I would appreciate it if you could file the Notice of Appeal and mail a date-stamped copy back to
me in the enclosed pre-stamped envelope.

By copy of this letter I am informing the Office of Appellate Defense of this Appeal and
asking their office to open a file on his behalf, as I was appointed to represent Mr. Boykin on his
PCR.

Please let me know if you have any questions or concerns regarding this matter.

Respectfully,
CC: Samuel L. Key
Assistant Attorney General

Kristy Goldberg f )
Post Office Box 11549

Columbia, South Carolina 29211-1549

Michael Boykin, SCDC # 284399
~ Ridgeland Correctional Institution

P.O. Box 2039

Ridgeland, South Carolina 29936

Kershaw County Clerk of Court
ATTN: Lynn Lyons

Post Office Box 1557

Camden, South Carolina 29021 - 8557

1720 MAIN STREET * SUITE 303 « COLUMBIA, SOUTH CAROLINA 29201
PHONE (803) 667-6633 * FACSIMILE (803) 799-4059
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Office of Appellate Defense

Chief Appellate Defender — Robert Dudek
PO Box 11433

Columbia, SC 29211-1433
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THE STATE OF SOUTH CAROLINA

In The Supreme Court RE CEIVETY
DEC 1'7 2013

APPEAL FROM KERSHAW COUNTY -

Court of Common Pleas S.C. SUPREME COURT
Diane S. Goodstein, Circuit Court Judge

Case No. 2018-CP-28-0380
Michael Boykin, SCDC# 284399, .......... ...ttt Appellant
v.
State of South Carolina, . ...................... Respondent.
NOTICE OF APPEAL

Applicant Michael Boykin hereby appeals from the Order of the Diane Goodstein, presiding
Judge for the 5" Judicial Circuit, November 22, 2019 and received by counsel for the Applicant on
November 27, 2019.

December 13, 2019 \j\ W)

Kristy Goldberg\_)
Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com

Other Counsel of Record:
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Assistant Attorney General, Samuel L. Key
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211
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THE STATE OF SOUTH CAROLINA

In The Supreme Court B v
RECEIVETS
DEC 17 2013

APPEAL FROM KERSHAW COUNTY . :

Court of Common Pleas 8.C. SUPREME COURT
Diane S. Goodstein, Circuit Court Judge

Case No. 2018-CP-28-0380
Michael Boykin, SCDC# 284399, . ............c.covut... Appellant
V.
State of South Carolina, . ...................... Respondent.
PROOF OF SERVICE

Personally appeared before me, Kristy Goldberg, Esquire, who being duly sworn, deposes

and states:

She is the counsel of record for Applicant;

Service by mail is proper in this instance; and

She has served the NOTICE OF APPEAL on the following party on December 13, 2019 by
depositing one copy in the U.S. Mail, postage prepaid:

Assistant Attorney General, Samuel L. Key
Office of the Attorney General
Post Office Box 11549

Columbia, South Carolina 29211 g

Kristy Goldber
Attorney for Plaintiff

Law Office of Kristy Goldberg, LLC.
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1720 Main Street, Suite 303
Columbia, SC 29201

Phone (803) 667-6633
kristy@kristygoldberglaw.com

Other Counsel of Record:

Assistant Attorney General, Samuel L. Key
Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF KERSHAW ) CASE No. 2018-CP-28-0380
, )
Michael Boykin, )
S.C.D.C. No. 284399 )
)
Applicant, )  ORDER DENYING MOTION TO
Vvs. ) ALTER OR AMEND
State of South Carolina, ) =g -
) = =
Respondent % ’:‘ff?”‘ —
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This matter is before the Court on Defendant’s Motion to alter or amend{ pﬁﬂan’c 5
i &3
59(e) of the South Carolina Rules of Civil Procedure. Defendant’s motion seeks amendmeny of

J
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an Order of this Court dated September 8, 2019. The Defendant’s Motion does not raise any

- novel issues for the Court’s consideration, the Defendant’s Motion to Alter or Amend is denied.

AND IT IS SO ORDERED.

//; i, f }/7., — ./’\‘:-:,?/-f’/l .
Judge\jmane S. Goodstein
First Judicial Circuit
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STATE OF SOUTH CAROLINA ) - INTHE COURT OF COMMON PLEAS
COUNTY OF KERSHAW ) FIFTH JUDICIAL CIRCUIT
) )
-Michael Boykin, #284399 ) Case No.: 2018-CP-28-380
) ' -
Applicant, ) s =
) ORDER OF DISMISSALE‘ @ = g =
V. } ) ) 3
) Z
State of South Carolina, ) w 52
) 3 2
Respondent. ) B :‘
) o =
&

The matter before this Court is an action for post-cOnviction relief (PCR). Michael Boykin
(Applicant) commenced this PCR action Aprif 26, 2018. The State made ité return on July 16,
2018. On March 6, 2019, Applicant filed an uA'Inénded PCR application. The Court held an
evidentiary hearing June 19, 2019, at the Rfchland Connty Courthouse before .the undersigned.
~ Applicant was prescnt and representcd by Kristy G Goldberg, Esquire. Assistant Attorney
General Brinnna L. Schill fcpresented fhe State.

At the PCR hearing, Applicant testified on his own benalf. Ronald W. Moak, James F.
Lyon, and Miché.cl D McMullen, Esquires, also testified at the hearing. Affer reviewing the
testimony presented and reviewing the relevant portioné of the record before the Court, for the \
reasons discusscd beIoW, the Gouft ﬁnds Applicé.nt’s allegations are without merit and concludes
counsel wos not ineffective. 4The'refore, the -Cour’lc denies relief and dismisses the o.ction with
prejudice. -'

Apphcant is presenfly conﬁned in the South Carolina Department of Correctlons puxsuant
to orders of commitment of the Kershaw County Clerk of Court In Apnl 2017, the Kershaw
County Grand J ury indicted Apphcant for possessmn W1th mtent to dlstnbute crack cocaine = thnd

offense (2017- GS 28- 0768) possess1on of hydrocodone - th1rd offense (2017}3@3—“28?07’694)%’5? *é & ﬁﬂﬁf"ﬁ
- N /Lﬂjfjﬁ]g%@!é}gf/ a//]}
; 55, |
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possession of oxycodone — third offense (2017-GS-28-0770). Ronald Moak, Esquire, represented -
Applicant. Assistant Solicitor Brett Perry, Esquire, prosecuted the case. On January 8-11, 2018,
Applicant proceeded to trial before the Honorable G. Thomas Cooper, Jr. -and a jury. The jury
found Applicant guilty as indicted on the charges of possession of hydrocodone and oxycodone,
as well as the lesser-included offense of possession of crack cocaine. On January 11, 2018, Judge
Cooper ‘s'entenced Applicant to imprisonment for concurrent terms of five years each for
possession of hydrocodone and oxycodone, plus ten years for possession of ‘crack cocaine to be
served consecutively. Applicant did not appeal.

Applicant timely cornmenced his PCR action on Aprif 26, 2018.

| B FACTS | | :

Apphcant’s charges stem from apolice 1nvest1gat10n regardlng suspected narcotics actrvrty
at the Plantatlon Modtfr:r?(?a?nden South Carohna Durmg its investigation, Deputy Lawson and
Investigator Lee Young of the Kershaw County Shenffs Department saw Apphcant and his step-‘

-+ 359 o
father 1eave the Plantation Mo;l( and enter a taxi cab.

Shortly after the taxr S departure from the Planation Motel the taxi driver comrmtted a

traffic infraction. Law enforcement pulled the tax1 cab over for thls trafﬁc mfractmn Law:
enforcement recogmzed Applicant by s1ght as there were active bench warrants on Apphcant
Lawson noticed Apphcant seemed vrslbly nervous and was sweatmg profusely Apphcant was
taken to the detention center due to the active wan'ants on hrm. Law enforcement conducted a
strip-search on Applicant and found a bag of crack cocaine,. as well as hydrocodone pills and
oxycodone pills on Applicant’s person. | |
(Trial Tr. 12- 15).

. The South Corofina Lew Enforcement Divfsion (SLED)_suhnlitted a drug anal;r_sis jof the -
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drugs found on Applicant. Lynn Black, a SLED drug analyst, testified at Applicant’s trial. Black
testified he determined through cl1emical analysis that Appllcant possessed 2.83 grams of crack
cocaine and three five-milligram hydrocodone pills. Black testified that she did not perform a
chemical analysis of the third drug, but used pharmaceutical markings to determine that the third
drug found on Applicant was one ten milligram oxycodone pill.
(Trial Tr. 100-102). - -

Applicant introduced his Rite Aid prescription history at trial. According to Applicant’s
Rite Aid h1story, Apphcant was prescribed: (l) fourteen ten—mﬂhgram oxycodone pills on
November 4, 2017; (2) twenty ﬁve-mﬂhgram hydrocodone pills on May 31 2017; and (3) twelve
five-milligram oxycodone pills on June 26, 2016."
(Trial Tr. 179). | |

After Applicant rested his case but before closing arguments began, Applicant absconded
his trial. Subsequenily, Moak asked the Court to seal Applicant’s sentence, suggesting that if
’Apphcant’s sentence were to become public he rmght attempt to flee from law enforcement.
Howeyver, the Coul_'t denied Moak’s request on the record, stating, “[the sentence] is going to be
probably pretty publie when we leave here teday.” The Court opined Applicant’s trial clid not
constitute a trial zn absentia because Applicant had the opportunity to appear, testify, and he in
fact testified on his own behalf. Moak did not challenge Judge Cooper’s ruling further.
(Trial Tr. 184-186; 228-229).

ISSUES RAISED

‘In hlS apphcatlon for post-conv1ct1on relief, Applicant alleged he is bemg held in custody

unlawfully for the following reasons:

| “Ineffective Assistance of Counsel”
“My attorney didn’t argue anythmg
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" “Sentencing”
“Sentencing on ev1dence that wasn’t correct”
“Prejudice of the Court” :
“Picking of the jury”

" Applicant amended his PCR application, through PCR counsel, on March 6, 2019, as

follows:

6.

77

. Trial counsel failed to adequately relay and explain plea offer to Applicant and advise

the Applicant to accept the plea offer;

Trial counsel unreasonably advised the Applicant, after his testimony, that he would
be convicted and was going to get more time, and failed to advise the applicant that
he had the option to ask the Court’s permission to enter a guilty plea at this point;
Trial counsel failed to investigate and reasonably prepare for trial;

Trial counsel failed to object after the trial court failed to seal the Applicant’s
sentence;

Trial counsel failed to preserve the Applicant’s due process rights which were ,
violated by the sentencing procedure that took place and Trial counsel failed to ensure
that the Applicant was brought to court or a sentencing hearing;

Trial counsel failed to file any post-trial motions on the apphcant’s behalf including a
motion to reconsider sentence; e

'lnal counsel falled to ﬁle notice of appeal

At the outset of the ev1dent1ary heanng, PCR counsel mdlcated Apphcant would proceed

only on the alleganons set forth in the amended PCR application. Therefore, this Court finds all

other allegations ra;sed in Applicant’s ongmal application are waived and abandoned, and those

allegations shall be denied and dismissed with prejudice.

PCR TESTIMONY

 Applicant’s Testimony

Applicant testified he is currently serving a fifteen year sentence for possession with

intent to distribute crack cocaine and for possession of “pills.” Applicant testified he was first

offered a plea deal of five years for all three charges. Applicant testified that, while his case was

pendmg, he was aware he was facmg a minimum of ten years and a max1mum of thlrty years

However, Apphcant test1ﬁed none of his lawyers 1nformed him of thls but rather that he “heard
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somewhere.” Applicant recalled that he was in jail for approximately thirty days before he
released on bond.

Abpplicant recalled that McMullen was his first attorney and was appointed from the Public
Defender’s Office. Applicant testified he met with McMullen twice; once at “roll call,” and once
at McMullen’s office. According to Applicant, McMullen informed Applicant of the current plea
offer and discussed his charges with him. Applicant testified he did not want to accept plea offer

.at that time. Applicant testified he wanted to get a “different opinion” and speak to another lawyer.

Applicant recalled Lyon assuming representation for McMullen after McMullen left the }
public defender’s.office. - Applicant testified that he met with Lyon several times, and they
discussed the same plea offer of five years. Applicant testified he asked to negotiate a better plea
offer and never asked for a trial.

Applicant testified he hired Moak at the “end 0f2017.” Applicant testified Moak indicated
he could “do better than Lyon” and could negotiate a better plea offer for Applicant. Applicant
testified his trial started very soon after Moak was hired. Applicant testified he kept asking fora
better plea offer but the best offer he was offered was for five years. Applicant stated he would
not accept a five year plea offer and that his ideal plea offer was less than five years, preferably
probation, and drug counseling. -

Applicant testified Moak never discussed his case with him or reviewed discovery with
him. Applicaht testified that Moak never reviewed the SLED drug analysis with him.

Applicant recalled the State putting its current piea- offer on the record prior to the
commencement of his trial. Applicant could not recall what the exact offer it was, but testified it
wasn’t the same offer as before and wasn’t “any better.” . After Applicant’s counsel refreshed -
Applicant’s recollection by showing him the trial transeript, he _testiﬁ»e_d- he recalled réceiving an
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offer! from the Solicitor’s Office on the day of his trial.
Applicant testified he decided to t-ake the stand and testify on his behalf at his trial because
Moak wasn’t “speaking up,” and Applicant wanted to tell the jury “his side of the story.” Applicant
recalled admitting during his trial that he possessed the crack cocaine and the oxycodone and .
hydrocodone pills.
- Applicant recalled 'r'etrieving his Rite Aid prescription history for his trial. Applicant -
testified Moak told him to get his prescription history to see if the oxycodone and hydrocodone
pills found on Applicant matched any pills he had been previously prescribed. Applicant testified
it was “not helpful” because he did not have a valid prescription to either hydrocodone or
oxycodone at that time. <
Applicant testified he left his trial prior to closing arguments because he was “scared” and -
because Moak told him his testimony would result in him receiving a harsher sentence. Applicant
_admitted he did not have petnifssion to leave his trial. Applicant also testified he did not speak to
Moak prior to leaving his trial. : Applicant testified he was not present for the verdict or for.
sentencing because he left his trial without permission. Applicant testified he was found guilty of .
the lesser-included offense of possession of crack cocaine, and possession of oxycodone and .
possession of hydrocodone. Applicant testified he was later arrested .on a bench warrant, and he
was sent to South Carolina Department of Corrections immediately after being arrested and did
not have a sentencing hearing. Applicant testified he never heard from Moak after being arrested.

Applicant testified he wanted a sentencing hearing so he could “ask for a better plea offer” or

“mercy.”

1 The State’s offer was to dismiss both the possession of hydrocodone and possession of oxycodone

charges and to allow Applicant so plead guilty to simple possession of crack cocaine- third offense.
(Trial Tr. 46; 7-14).- — o

6
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McMullen’s Testimony

McMullen testified his involvement in Applicant’s case was limited. McMullen briefly
recalled the facts of Applicant’s case as follows. Applicant was at a motel “notorious™ for drug
trafficking. Law enforcement spotted Applicant and a relative at the motel where they
subsequently got into a taxi. The taxi made a “strange” turn and was pulled over. The officers
knew of Applicant due to outstanding warrants on him. The bench warrants gave officers probable
cause to arrest Applicant and perform a search. -Applicant was strip-searched af the detention
center and two-to-three grams of crack cocaine were found on his person, and pills were found on
his i)erson. -

McMullen stated at the time he represented Applicant, he had the incident report and SLED
drug report, but he was unsure as to whether he had any witness statements at that time. McMullen
testified he reviewed all of the discovery he had with Applicant at the time.

McMullen recalled receiving plea offers and indicated the Solicitor’s Office made an initial
offer of ten-to-twelve years in exchange for Applicant pleading guilty to possession with intent to -
distribute as charged. McMullen recalled working with Lt. Lawson in hopes of negotiating a better
deal for his client. McMullen testified he eventually received a plea offer of five years, but he
could not recall if the five-year plea offer involved reducing the crack cocaine charge to simple
possession or to a second offense. McMullen recalled the five-year plea offer involved dismissing
the two- possession charges. McMullen testified Applicant was primarily c‘oncerned- with the .
length of the prison time and whether the charge was a violent offense. McMullen stated
- Applicant rejected the five-year offer because he was hoping to receive a “better offer” that did -
not involve prison time, which McMullen stated was ‘;not realistic.”

McMullen testified he discussed trial strategy with Applicant. -McMullen testified he
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discussed the possibility of impeachment in the event Applicant decided to testify at his trial
because of Applicant’s prior criminal history. McMullen stated he and Applicant also specifically
discussed Lieutenant Lawson’s potential testimony. McMullen testiﬁed'...he did not represent
Applicant at the time of his trial. -

Lyon’s Testimony

Lyon testifiéd he inherited the case as a public defender in August 2017. Lyon recalled
meeting with Applicant “at least tWwice” in a conference room and a “couple times in the
courtroom” regarding Applicant’s case. Additionally, Lyon recalléd having a “couple” of phone
conversations with Applicant. Lyon recalled receiving the incident report, the SLED drug
analysis, and a recording. of Applicant’s phone conversations from jail. Lyon also recalled
reviewing this discovery with Applicant.

Lyon testified the first plea offer he received was for Applicant to plead to possession with -
intent to distribute crack cocaine-second offense, in exchange for seven years’ imprisonment.
Subsequently, the Solicitor’s Office made a plea offer of five years in exchange for dropping the
possession of hydrocodone and pbssession of hydrocodone charges. Lyon stated all plea offers-
were communicated to Applicant. Lyon testified Applicant told him at their first meeting that he .
either wanted his case dismissed, or alternatively, Applicant wanted to go to trial. Lyon stated he
asked Applicant if he would be interested in 'pieading guilty in exchange for probation if that
opportunity came about, but Applicant stated he would not and would only forgo a trial if his case
were dismissed.

o Lyon testified he discussed with Applicant the consequences of rejecting plea offers and
going to trial. Lyon testified he went so far as to calculate poséible sentences under all “potential

- -secenarios” to help- Applicant understand the potential consequences of going to trialy =~~~ """~
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Moak’s Testimony -

Moak testified he became involved in Applicant’s case after he met Applicant at “roll call,”.
and Applicant decided to hire him. Moak indicated he received the SLED drug analysis and the
police incident report, which he reviewed as a part of his investigatidn. Moak testified he had a -
good relationship with narcotics officers and spoke with the officers and also talked to the taxi .
driver. -

Moak recalled an original offer for a five-year negotiated sentence in exchange for a plea -
to possession of crack cocaine-third offense. The original offer also would have dismissed
Applicant’s possession of hydrocodone and possession of oxycodone charges. Moak testified
Applicant made it “very clear” he would not accept a five-year guilty plea offer. Moak stated
Assistant Solicitor Perry, the second Assistant Solicitor assigned to Applicant’s case, would only
offer Apf)licant a ten-year plea offer and would not reduce the crack cocaine charge from
possession with intent to distribute to a simple possession charge. Moak testified he recalled .
Assistant Solicitor Perry stating Applicant’s current plea offer for the record prior to trial2 Moak
testified Applicant did not appear to be interested in any guilty plea that would involve jail time.

Moak testified Applicant never contested possessing the pills or whether the pills were in
fact oxycodone or hydrocodone pills. Moak testified the trial strategy was to argue that Applicant
was prescribed the oxycodone-and hydrocodone pills at some point. Moak testified he and
Applicant discussed his prescription history, and Applicant wanted to introduce it into evidence.

Moak stated he thought Applicant’s prescription history could be helpful. Moak testified he used

2 Moak also listed Apphcant’s plea offer history pnor to trial and indicated that Apphcant had rejected the
prior. plea offers. (Trial Tr. 6-7, 45). U e
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Applicant’s prescription history® to argue the hydrocodone and oxycodone pills were once
prescribed to him and, therefore, Applicant was in lawful possession of the pills. After reviewing
the SLED drug analysis and Applicant’s prescription history on cross-examination, Moak
conceded the only oxycodone or hydrocodone prescription prescribed to Applicant prior to the
incident was a preséription for ten-milligram tablets of oxycodoné prescribed on June 26, 2016.

Moak testified the trial strategy regarding the crack cocaine was to proxlre Applicant was
only in possession of the crack cocaine for personal use and not for distribution purposes. Moak
recalled the SLED analyst’s testimony matching the SLED report and did not find anything facially
invalid about the SLED drug analysis.

- Moak indicated that, as far as he knew, Applicant left the courtroom during a break in the.
trial to smoke a cigarette, but Applicant did not return. Moak testified he had a brief interaction -
with Applicant at the defendant’s table after Applicant testified. Moak stated that during this
exchange, Applicant told Moak he thought he “messed up” during his testimony, but Moak told
Applicant it “was fine.” Moak testified no other conversation occurred between him and Applicant
after Applicant’s testimony but prior to Applicant’s premature departure from the courtroom.
Moak testified he was under the impression Applicant was going to smoke a cigarette and was not
aware that Applicant was going to leave. Moak testified Judge Cooper- wanted to sentence
Applicant immediately" following the verdict. Moak recalled asking Judge Cooper to seal
Applicant’s sentence, which he usually requested when a defendant was not present at sentencing..
Moak testified he asked both Assistant Solicitor Perry and Applicant’s sister to inform him when

Applicant was picked up on his bench warrant. Moak testified he did not file a notice of appeal or

- 3 Applicant’s Rite Aid prescription history indicates that Applicant was prescribed twelve five-milligram
oxycodone pills on June 26, 2016, twenty five-milligram hydrocodone pills on May 31, 2017, and
fourteen ten-milligram-oxycodone pills en-November 4, 2017, - -~ - = - = s wommmes

10
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post-trial motions because he was waiting to be notified that Applicant was picked up on the bench
warrants. Moak testified he was not notified by the Solicitor’s Office, Applicant’s family, or
Applicant at the time of Applicant’s arrest and was not aware Applicant was arrested until
Applicant’s sister called him months later. |

FINDINGS QF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the record and heard the testimony at the PCR hearing. This Court
has observed the witnesses presented at the evidentiary hearing, judged their credibility, and -
weighed their téstimony accordingly in its discussion below. Set forth below are findings of fact
and conclusions of law as required by section 17-27-80 of the South Carolina Code.

Appliéant alleges'he received ineffective assistance of counsel. In a post-conviction relief
action, the applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). Where the application alleges ineffective
assistance of counsel as a -ground for relief, Applicant fnust prove “counsel’s econduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as having produced a just resul;t.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C.
at 443, 334 S.E.zd at 814. The proper measure of performance is whether the attorney provided
representation within the range of competence required in criminal cases. The courts presume
counsel rendered adequate assistance and Iﬁade all significant decisions in the ‘exercise of
reasonable professional judgment. Strickland, 466 U.S. at 689. Applicant must overcome this
presumption in order to recéive relief. Cherry v. -State, 300 S.C. 115, 118, 386 S.E.2d 624, 625
(1989). | "

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
’aésistanc'e of Iﬁléa counsel. Id. at 117, 386 S.E.2d 4t 625. First, the applicant must prove counsel’s

11
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performance was deficient. [d. Under this prong, the court measures an attorney’s performance
by its “reasonableness under professional norms.” Id. (quoting Strickland, 466 U.S. at 688 (1984)).
Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. at'117-18, 386 S.E.2d at 625. When there has been a guilty plea,
the applicant must prove counsel’s representation was below ﬂie standard of reasonableness and
that, but for counsel’s unprofessional errors, there is a reasonable probability he would not have
pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59
(1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (200i).
The standards do not. _esrtabllish mechanical rules; the ultimate focus of inquiry must be on the
fundamental fairneés of the proceeding whose result is bqing challgngeci. A court need not first
determine whether counsel’s pérformance was deficient before examining the prejudice suffered
by the defendant as a result of the alleged deficiencies, Ifit is easier to dispose of an ineffectiveness
claim on the ground of lack i)f sufficient prejudice, that course should be followed. Strickland, 466
U.S. 668. - | |

This Court finds Applicant failed to prove Counsel’s,performanqe. was deficient in any
way, nor was Applicant prejudiced by Counsel’s performance. Therefore, for the reasons stated

below, the Court denies relief and dismisses the allegations with prejudice.

1 Failure to Investigate. Generally
“[Clriminal defense attorneys have a duty to undertake a reasonable investigation, _which
at a minimum includes intervievsiing potential witnesses and making an i‘ndependentv in_vestigétion
of the facts.and circumstances of the case.” Walker v. State, 397 S.C. 226, 235, 723 S.E.2d 610,
615 (Ct. App. 2012) (reversed on other ground‘s.by‘vWalker 2 VStc_z‘z.‘e, 407 S;C. 400,-756 S.E.2d 144

12
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(2014)). Failure to conduct an independent investigation does not constitute ineffective assistance
of counsel when the allegation is supported only by mere speculation as to result. Porter v. State,
368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006), abrogated on other grounds by Smalls v. State,
422 S.C. 174, 810 S.E.2d 836 (2018) (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d

415, 417 (1998)).

Failure to Investigate and Introduction of Prescription History Evidence

Applicant alleges Counsel was ineffective for failing to investigate Applicant’s
prescription history and for introducing Applicant’s prescription history into evidence at trial.
More specifically, Applicant alleges Moak was ineffective for introducing his prescription history
at trial because the dates and-dosages do not match the dosages at issue in this case. This Court
disagrees..

“[Wihere counsel articulates a valid reason for employing certain strategy, such conduct
will not be deemed ineffective assistance of counsel.” Whitehead v. State, 308 S.C. 119, 122, 417
S.E.2d 529, 531 (1992). Counsel testified Applicant wanted to introduce his prescription history
at his trial, and Counsel thought it could provide an alternative, legal explanation for why
Applicant was in possessién of hydrocodone and oxycodone pills even if the dates and dosages
did not precisely match, as the Stéte had no way of proving when Applicant obtained the pills
found in his possession. As Applicant testified, the hydrocodone and oxycodone pills were found
on Applicant’s person and, accordingly, Applicant never denied that he was in personal possession
of the pills or that the pﬂls were in fact oxycodone and hydrocodone. Therefore, Moak attempted
to introduce the prescription history evidence in an attemptto convince the jury that Applicant was
lawfully in possession of hydrocodone and oxycodone pills, as this was the only viable defense to .

the charges. The Court finds Moak’s strategy to deal with the possession charges sound and

13
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reasonable.  See Whitehead, 308 S.C. at 122, 417 S.E.2d at 531 (“[Wlhere counsel articulates a
valid reason for employing certain strategy, such conduct will not be deemed ineffective assistance
of counsel.”). -Moak is not ineffective simply because the jury did not believe his argument.

This Court further finds Applicant failed to meet the prejudice prong of his burden as set

forth in Strickland because Applicant has not shown “there is a reasonable probability that, but for -

counsel’s unprofessional errors; the result of the proceeding would have been different.”
Strickland, 466 U.S. 668.- Even if Moak was ineffective for introducing Applicant’s prescription
history, Applicant was riot prejudiced by the introduction of his prescription history. Applicant '
testified that introducing the prescription history was “not helpful” to his case, but did not provide
any explanation as to how this changed the outcome of his case, as'Applicant admitted to
possessing the pills. Accordingly, this allegation is denied and dismissed with prejudice.

All Other Failure to Investigate Claims

To the extent t'hat‘Applicant asserts any other claims of failure to investigate, this Court:
denies and dismisses these claims. McMullen testified that his involvement in Applicant’s case
was brief and occutred in the beginning stages of Applicant’s case. McMullen reviewed discovery
with Applicant and communicated plea offers to Applicant; but Applicant’s case shortly thereafter
was reassigned to Lyon. Lyon testified he reviewed all of the discovery and listened to jailhouse
recordings regarding Applicant’s case and created a timeline of events. Moak testified he reviewed
the evidence including the incident reports and drug analysis. Moak also testified he spoke with
witnesses including the taxi driver. Furthermore, Applicant failed to provide any evidence
regarding what either McMullen, Lyon, or Moak should have investigated other than the

prescription history. Therefore, this Court finds that McMullen, Lyon, and. Moak sufficiently

14
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investigated Applicant’s case and, therefore, denies and dismisses any remaining allegations of

failure to investigate.-

1L Plea Negotiations

Applicant alleges trial counsel failed to “adequately relay and explain [the] plea offer to
Applicant and advise tlie Applicant to accepf the plea offer.” This Court finds Applicant’s
allegation is without merit and must be dismissed. This Court finds credible McMulllen Lyon,
and Moak’s testimony they communicated and explained plea offers to Apphcant and Apphcant
would not accept any of the plea offers because he did not want to receive any Jall time. Moak
recited Applicant’s plea offer history on the record at trial and indicated all offers were
communicated to Applicant. (Trial Tr. 6-7). Applicant did not dispute this fact either at trial or
the evidentiary hearing. Furthermore, Moak specifically testiﬁed he and Applicant discussed the
consequences of pleadmg guilty versus going to trial. Ultimately, it is Applicant’s decision
whether he wants to plead guilty or go to trial. Accordmgly, this allegation is therefore demed and
dismissed.

11T Unreasonable Advice

Applicant alleges “trial connsel unreasonably advised the Applicant, after his testimony,
that he would be convicted and was going to get more time, and failed to advise the Applicant that
he had the. option to ask the Court’s permission to enter a guilty .plea.” This Couri‘:‘ ﬁnds this
allegation is without merit. This Court finds credible Moak’s testimony he made no such comment
to Applicant. Moak testified he had only ‘a Brief interaction iinmediately following Applicant’s
testlmony durmg Whlch Apphcant told Moak he thought he “messed up” his testimony, and Moak
told Apphcant it “was fine.” Furthermore Applicant made no 1nqu1ry about requesting a new plea.

offer, and based on his repeated prior refusals to enter a guﬂty plea, Moak had no reason to advise

15
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Applicant about the issue again. This Court finds Applicant absconded his trial giving Moak no

opportunity to advise him regarding any issue about his case whatsoever. Accordingly, this -

allegation is therefore denied and dismissed.

IV. Issue Preservation Regarding Sealing of Applicant’s Sentence and Failure to Ensure
Am)licant Was Brought to Court for Sentencing Hearing

Apphcant alleges trial counsel was meffectlve for fa111ng to object aﬁer trial court refused
to seal Apphcant’s sentence, thereby failing to preserve this issue for appeal and for farhng to
ensure Applicant was brought to court for a formal sentencing hearing. This Court finds the
allegations are w1thout merit and must be dlsmlssed Apphcant’s trral was not a trial in absentia
because Applicant had the opportunity to appear, test1fy, and he in fact testified on his own behalf
Applicant-was present for all evidentiary aspects of his trial and left only before closing arguments.
Additionally, Applicant had the opportunity to abbear and testify, and did in fact testify on his ownl

behalf. Apphcam was able to confront his accusers as required by the Sixth Amendment U S.

Const. amend. VI

Even if Applicant’s case were a trial in absentia, this Court finds the trial court vuas not
requlred to seal Apphcant’s sentence Although sealmg a sentence is usual practice, it is not based
on a legal requirement such as a statute or case law See State of South Carolina Ofﬁce of the
Attorney General Informal Oprmon Hon. Robert K. Whltney (Apnl 21 1995) (“[W]1th respect to
sealing of a sentence, although 1 am not aware of any legal requlrement for this procedure itis the
usual pract1ce apparently based on custom, or our courts to seal the sentence where a defendant 1s.
tried in his absence.”). |

Moreover Moak preserved the issue for appcal‘ because Moak requested the tnal court seal
the sentence, and the trial court ruled on Moak’s request on the record. Herron v. Century BMW

395 8. C 461 (201 1) (“At a minimum, issue preservatlon requires an issue to be ra1sed to and ruled

16
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upon by the trial judge.”); Wilder Corp v. Wilke, 330 S.C.71 (1998) (an issue “must have been
raised and ruled upon by the trial judge to be preserved for appellate review.”); State v. Gee, 262
S.C. 373 (1974) (“It is well settled that an issue that has not been presented to or passed upon by
trial judge will not be considered on appeal.”). Moak requested on the record that Judge Cooper
seal Applicant’s sentence. Judge Cooper considered Moak’s request and denied it determining,
“[the sentence] is going to be probably pretty public when we leave here today.” (Trial Tr. 229).
Accordingly, the issue was preserved for appeal and Applicant’s allegation is denied and
dismissed.

Furthermore, Applicant’s allegation Moak was ineffective for failing to ensure that he was
brought to court for a formal sentencing hearing is without merit. Applicant’s trial was not a trial -
in absentia, as Applicant vbluntarily left the courthouse during his trial, despite knowing he did
not have permission to do so. Therefore, Applicant was not entitled to any further hearings
regarding sentencing. Accordingly, Applicant’s allegation is denied and dismissed.

V. Failure to File Motion to Reconsider Sentence

Applicant alleges Moak was ineffective for failing to file a motion for reconsideration of
this sentence after the trial to seek a lesser sentence or a “better plea deal.” Moak testified
Applicant was not present at his sentencing because he absconded his trial, and Moak did not have
any contact from Applicant thereafter. Moak stated Applicant never requested reconsideration of
his sentence. Applicant testified he wanted a motion to reconsider his sentence so he could inform
the trial court that he left his trial because he was “scared” and also so that he could ask for “mercy”
or try to get a “better plea deal.”

This Court finds Applica,ﬁt’s ‘allegation is without merit and must be denied. By

-absconding his trial, Applicant-waived his- right to present-any -mitigation on-his behalf-at -
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sentencing. Furthermore, there is no professional obligation to file a motion for reconsideration
of a sentence absent a specific legal reason to do so. The sentence imposed on Applicant was not
an illegal sentence, nor was there any allegation that the trial court acted with partiality, "pfejudibe,
oppression or corrupt motive when sentencing Applicaﬁt. See Shraiar v. U.S., 736 F.2d 817, 818
(1st Cir. 1984) (“No court has held that failure to file a [motion to reduce sentence] automatically
constitutes ineffective assistance of counsel.”). Moak was not under any obligation to file a motion
to reconsider Applicant’s sentence and had no basis to do so. Therefore, Moak was not ineffective
for failing to file a motion to reconsider Applicant’s sentence.

Furthermore, Appiicant fails to establish he was prejudiced by Moak’s alleged failure to
file a motion to reconsider Applicant’s sentence. - To establish prejudice under Strickland,
Applicant must show a reasonable probability that, but-for counsel’s deficient performance, the
results of the proceeding would have been different. 466 U.S. at 694. In'the contéXt of a motion
to reconsider sentence, Applicant must establish a reasonable probability his sentence would have
been reduced if the motion had been filed. Applicant provided no testimony or evidence
suggesting his sentence would have been reduced by way of a motion to reconsider. Applicant
merely hoped the Court would show him “mercy” if he had the chance to explain to the court that
he absconded his trial because he was “scared.™ Furthermore, Applicant testified he hoped he
could ask for a “better plea deal” by way of a motion to reconsider sentence. However, the Court
would not have had the authority to offer Applicant 4 “better plea deal.” Accordingly, Applicant

has failed to prdvide support for either prong of the Strickland test and, accordingly, this claim is

dismissed and denied.

-4 Moak also offered an argument in mitigation-on Applicant’s behalf.- (Trial Tr. 225-26). - - -
18
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VI.  Failure to File a Notice of Appeal

Applicant asserts counsel was ineffective for failing file a direct appeal on his behalf, and
Applicant asserts he wanted to appeal his convictions and sentence. In response to this allegation,
Moak testified he was not able to speak with Applicant regarding whether he wanted to appeal
because Applicant left his trial and never made contact with him. Moak testified he was unaware
of Applicant’s whereabouts. Applicant left his trial before either the Court or Moak were able to
discuss his appellate rights.

“To waive a direct appeal, a defendant must make a knowing and intelligent ciecision not
to pursue the appeal.” Simuel, 390 S.C. at 271, 701 S.E.2d at 740 (citing Sheppard v. State, 357
S.C. 646, 651, 594 S.E.2d 462, 465 (2004) (internal citation omitted). In the present case,
Applicant has failed to meet his burden that he is entitled to a belated appellate review of direct
appeal issues pursuant to White v. Stare, 263 S.C. 110,208 S.E.2d 35 (1974). Applicant voluntarily
absconded during trial and never returned, and accordingly, made the decision not to be present
for sentencing. He also presented no evidence he ever attempted to contact Moak following trial
to pursue an appeal. Accbrdingly, this allegation is dismissed and denied.

CONCLUSION

Based dn all the foregoing, this Court finds and concludes Applicant has not established
any cdﬁstimtional violations or déprivations that would require this Court to grant relief. The
Court finds Moak’s represéntaﬁor; was neither deficient nor prejudicial. Moak articulated a
reasonable strategy for introducing Applicant’s prescription history. Applicant has failed to show
any prejudice resulted from the introduction of his prescription history. The credible testimony

shows Moak did not provide “unreasonable advice” to Applicant, and that all plea offers were . -

- communicated to Applicant. - Additionally, this-Court finds-Moak preserved the issue regarding = -
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the sealing of Applicant’s sentence for appellate review. Further, this Court finds Moak was not
ineffective for failing to file a motion to reconsider sentence and has failed to show how he was
prejudiced by any alleged failure to file a motion to reconsider his sentence. Finally, Applicant
waived his right to a direct appeal.

. The Court notes Applicant must file and serve a notice of appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate
review pursuant to Rule 203, SCACR Applicant has a right to appellate counsel’s assistance in. °
seeking review of the denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Rule
71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review, PCR counsel must .
serve and file a notice of appeal on Applicant’s.behalf. Applicant is directed to Rule 243, SCACR,
for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:
1. Theapplication for post-conviction relief be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this @ day of 2019,

{ANE SCHAF OODSTEIN
residing Ciredit Court Judge .

ifth Judicial Circuit
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF KERSHAW )  FOR THE FIFTH JUDICIAL CIRCUIT
)
Michael Boykin, ) C.A. No. 2018-CP-28-380
S.C.D.C. No. 284399, )
)
Applicant, ) MOTION TO ALTER/AMEND o
v. ) JUDGMENT = =
) 5::‘)3‘ (‘j
State of South Carolina, ) _
) R
Respondent. )
)

=8

Counsel for the Applicant has received the Order of the Court disrissin g
Applicant’s claims for Post-Conviction Relief on September 8, 2019. Pursuant to South Carolina
Rule of Civil Procedure Rule 59(e), the Applicant hereby requests this Court consider to Alter or

Amend the current Judgment based upon the following argument:

1. Failure to Investigate and Introduction of Prescription History Evidence

The prescription evidence offered at trial did not prove that the Applicant was lawfully in
possession of the pills found in his possession at the time of arrest, and it was not a viable
defense to argue accordingly. Rather, the introducﬁon of the prescription history removed any
doubt that the Applicant could have been in possession of the pills lawfully and fully aided the
State in their prosecution. Accordingly, the Applicant was prejudiced by the admission of the
document. As a result, it cannot be said that attorney Moak’s strategy in dealing with the
possession charges as sound and reasonable.

2. Plea Negotiations

It appears that a breakdown in communication between counsel and Applicant resulted in

the Applicant proceeding to a jury trial rather than entering a guilty plea and asking for mercy.
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The last offer presented to the Applicant prior to trial was to plead guilty to only one count of
possession of crack cocaine facing 0-10 years. While the Solicitor intended to ask for a five year
sentence, the trial Court was not bound by that request. Moak testified that the Applicant was
“hung up” on the State’s intent to request five years and that is the only reason he chose to
proceed to trial. Upon review of the transcript and the testimony presented in the evidentiary
hearing, it appears that Moak failed to explain to Boykin that the Court was not bound by the
five year request by the State and Moak could ask for a lesser sentence during a plea hearing. It
also appears that Moak failed to explain to Boykin that Solicitor could still request five years, or
whatever sentence he wanted, regardless of whether Boykin was convicted by plea or by a jury,
as‘ proceeding through a jury trial does not remove the State’s ability to request a particular
sentence. However, proceeding to trial did increase Boykin’s sentence exposure and actual
sentence. It is indisputable that if Boykin had accepted the plea offer at the beginning of trial he
could not have received a sentence greater than 10 years in prison. However, after being found
guilty of possession of crack and oxycodone and hydrocodone, the State requested consecutive
sentences in the aggregate amount of fifteen years. TT. P. 224. Boykin was directly prejudiced

when the Court imposed consecutive sentences as requested by the State and received a fifteen

year sentence.
Given the nature of counsel’s ineffectiveness interfering with Boykin’s understanding of
whether or not he should accept the plea offer, the most appropriate remedy would be for this

matter to be remanded back to General Sessions and allow the plea bargaining process to start

OVer.
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3. Issue Preservation Regarding Sealing of Applicant’s Sentence and Failure to Ensure
Abpplicant was Brought to Sentencing Hearing.

The issue as to whether or not a sentence must be sealed when the Defendant is not
present at the time of sentencing is surprisingly unclear in South Carolina. South Carolina Code
Section 17-25-310 addresses the proper procedure for the opening and enforcement of a sealed
sentence upon arrest, but does not dictate when a sentence should be sealed. Additionally, while
South Carolina case law thoroughly discusses the proper procedure of opening a sealed sentence
and the consequences thereof on the appellate procedure, none of these cases establish whether

or not a sealed sentence is required. State v. Robinson, 287 S.C. 173, 337 S.E.2d 204 (1985),

State v. Washington, 285 S.C. 457, 330 S.E.2d 289, (1985), State v. Smith, 276 S.C. 494, 280

S.E.2d 200 (1981), State v. Williams, 303 S.C. 410, 401 S.E.2d 168 (1991), Braddock v. State,

344 S.C. 578 (2001). The closest reference to the legal requirement of a sealed sentence is in the

facts/procedural background section of State v. Thompson, wherein the Court of Appeals
references that a “sealed sentence was given as required by law.” 355 S.C. 253, 259, 584 S.E.2d
131, 133 (App. Ct. 2003).

In each of the cases mentioned above a sealed sentence was imposed by the lower court,
and the appellate court seemed to acknowledge that this procedure was appropriate. However,
each of these cases stem from a defendant’s trial in absence. Boykin was not technically tried in
his absence, as he was present for the entirety of the presentation of evidence and left prior to
closing arguments. There should be a legal question as to whether this distinguishing factor
makes a difference regarciing the appropriateness of imposing a sentence without seal.

An informal opinion from the Attorney General’s office dated April 21, 1995 briefly |
addresses if and when a sentence should be sealed if a person is tried in their absence. See,

Attorney General letter to the Honorable Robert K. Whitney, Municipal Court Judge, City of

3
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Westminster, Informal Opinion dated April 21, 1995. This opinion states that there appears to be
no legal requirement for the procedure of sealing a sentence but, rather it seems to be the usual
practice based on custom. This opinion states that a sentence is usually sealed in South Carolina
“presumably to guard against the risk of flight by the absent defendant among other reasons.”

Looking to the jurisprudencé available on this issue, the Applicant argues that the
practice of imposing sentences without a hearing in which the defendant is present (such a
hearing where a sentence is unsealed) may not satisfy the general notice requirement that due
process guarantees. The procedure for imposing a sealed sentence is clearly established. The
hearing unsealing a sealed sentence places the defendant on notice of the parameters of his
sentence and allows him the opportunity to present mitigating information. The hearing also
notifies the defendant of his right to file any post-trial motions and his right to appeal and firmly
establishes the deadline by which these must be filed. Conversely, when a sentence is imposed
without seal the defendant is not clearly placed on notice of his sentence and given the
opportunity to present mitigating information. Several of the cases cited above reference motions
or objections that could have or should have been made at the time a defendant’s sentence was
opened in order to preserve certain rights. When a defendant’s sentence is imposed without seal,
this opportunity for a hearing and opportunity to present motions, objections and mitigation does
not exist. It is also unclear if the deadline to file post-trial motions or notice of appeal would be
calculated from imposition of the sentence in Court or from the subsequent arrest date of the
defendant. Of special concern in this matter would be a motion to reconsider sentence, as Boykin
was sentenced to consecutive sentences. Therefore, the Applicant would argue that a sentence
must be sealed when a defendant is convicted and sentenced in their absence, and they must be

given the opportunity to be present in court when the sentence is unsealed.
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4. Failure to file Motion to Reconsider Sentence or Notice of Appeal

Boykin testified that he was arrested on his bench warrant on or about March 1, 2018 and
delivered to the South Carolina Department of Corrections. He did not receive a hearing of any
kind. Boykin testified that his family members unsuccessfully attempted to contact Ronald
Moak to request that he file a motion to reconsider his sentence and/or file notice of appeal.

Attorney Moak testified that he was aware of the jurisprudence that dictates that the time
to file notice of appeal begins after a sealed sentence is obened. He testified that he assumed the
same would be true in this case, even though the sentence wasn’t sealed, and he waited to hear
when Boykin was arrested to file any motions or notice of appeal. Moak testified that was not
notified by Boykin’s family, law enforcement, the Clerk of Court, or the Solicitor’s Office when
Boykin was arrested and taken to prison and he did not learn that Boykin was incarcerated until
2-3 months after the arrested. Moak testified that he did not file anything at this time because he
believed the legal deadlines had certainly expired. During the evidentiary hearing Moak testified
that he believes he should have gone ahead and filed post-trial motions and potentially notice of
appeal immediately after trial and sentencing to ensure that Boykin’s rights were preserved
Moak testified that he believes that he made a mistake in assuming the matter would be treated
like a sealed sentence and in waiting to file anything.

The Applicant argues that counsel was ineffective in preserving his rights in this
situation. Given that the sentence was without seal, and given the lack of clarity in the law
regarding such sentences, the only way for Moak to have ensured that any post-trial filings were
filed in a timely manner was to file them after sentencing. It was unreasonable for Moak to

assume that this sentence would be treated the same as a sealed sentence.

n



Waiver

In the Order, this Court has found that Boykin’s voluntary absence from the end of his

jury trial constituted a waiver by conduct of any post-trial or appellate rights. Looking to

Braddock v. State, the Supreme Court has clearly stated that failure to appear at trial alone “does

not act to waive [his] right to appeal from his conviction.” 344 S.C. 578, 580, 545 S.E.2d 498,
499 (2001). While Braddock’s sentence was sealed and Boykin’s sentence was never sealed, this
distinguishing factor should not affect the question of whether or not the act of failing to appear
constitutes a waiver of appellate rights. If failure to appear at trial does not act, in and of itself,
waive a defendant’s appellate rights, then the failure to appear at only a portion of the trial
(verdict and sentencing) should likewise not act to waive appellate rights.

Therefore, the relevant qqestion should not be whether Boykin’s failure to appear
resulted in a waiver of his appellate or post-trial rights, but rather, whether or not the failure to
file a timely post-trial motion or notice of appeal constituted a knowing and voluntary waiver of
;chose rights. This Court cannot affirmatively find that Boykin made a knowing and voluntary
waiver of these rights when trial counsel Moak acknowledged that he incorrectly assumed these
filings should be made after the Applicant was arrested. Based on the facts in this matter, this
Court should not find that a voluntary waiver existed.
 Remedy

Since Boykin did not knowingly and intelligently waive his right to post-trial objections
and motions regarding sentencing or otherwise, this Court should find the appropriate remedy for
this deficiency would be to remand the matter back to General Sessions to allow a post-trial

hearing regarding sentencing and any other issues the Applicant deems appropriate to rise. This

remedy, allowing for a hearing, also cures the problem with Moak’s failure to object to the
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sentence imposition without seal. This appears appropriate, as our Appellate Courts have
previously held that post-convictiop relielf may be tailored to remedy the precise prejudice
resulting from trial counsel's deficient performance. Boan v. State, 388 S.C. 272, 277, 695 S.E.2d
850, 852 (2010), citing Rolen v. State, 384 8.C. 409, 414-15, 683 S.E.2d 471, 474 (2009) (citing
United States v. Morrison, 449 U.S. 361, 364, 101 S.Ct. 665, 66 L.Ed.2d 564 (1981)
(recognizing that the remedy for a violation of the Sixth Amendment right to counsel “should be
tailored to the injury suffered from the constitutional violation™)).

The Applicant should also be allowed to file notice of appeal after any jl{dgment is
issued, if he believes any remaining appellate issues exist, within the standard time limitations
contained with the South Carolina Appellate Court Rules. Regardless of if any post-trial motions
are filed, because the Applicant “did not knowingly and intelligently waive his right to appeal, he

is entitled to a belated appeal.” Braddock v. State, 344 S.C. 578, 580, 545 S.E.2d 498, 499

(2001), citing Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986); White v. State, 263 S.C. 110,

208 S.E.2d 35 (1974). A belated appeal should be allowed to correct the deficiency that

occurred.

Remaining Claims

As to the Applicant’s remaining claims not addressed in this Motion, Applicant hereby
asserts that all allegations offered in his Post-Conviction Relief application and during the
hearing were valid claims for Post-Conviction Relief that were sufficiently addressed on the
record. Applicant would ask the Court to reconsider all allegations but does not have argument in
addition to what has already been presented. The Applicant intends to file a Notice of Appeal
regarding the Court’s decision on any remaining grounds upon the final conclusion of this case

after a ruling on this Motion to Alter/Amend Judgment is received.
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Conclusion
The Applicant respectfully requests that this Court reconsider the previous Order and

issue a new order to overturn the Applicant’s convictions and remand for a new trial on all

charges.

,f O " \
AN s =< { = |
Ve e L S
. i . o
Kristy Goldberg —

Attorney for Applicant

Kristy Goldberg

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201

803-667-6633

803-799-4059 (fax)
kristy@kristygoldberglaw.com

Columbia, South Carolina

i
This __: ™ day of October, 2019
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS -
COUNTY OF KERSHAW ) FOR THE FIFTHJ UDICIAL CIRCUIT
Michael Boykin, #284399, ) Case No 2018 CP—28-380
Applicant, )
) RETURN TO APPLICANT’S MOTlON
V.. ) TO ALTER OR AMEND JUDGMEFI:,IT
) - =
State of South Carolina, - ) "93‘:3-§' =
Respondent. ) 'f’:';?, z 9
ﬁ oo &
o -
- The State making its return to Applicant’s. mohon to alter-or amend Judgm@ ursuzuat t
: ~E S=2 =
Rule 59(¢), SCRCP, filed on October 11,2019, would respectfully show this Cou‘ﬁ"‘ ‘ -2

usooiu CERERIE

) Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant

" to orders-of commitment of the Kershaw County Clerk of Court. In April 2017, the Kershaw
County Grand Jury indicted Applicant for possession with intent to distribute (PWID) crack
cocaine—third offense (201 7-GS-28-0768), possession of hydrdcodone—third offense (2017-GS-

28-0769), and possessmn of oxycodone—tl‘urd offense (2017 GS-28 0770) Ronald Moak

(Counsel), Esqurre represented Applicant. Assrstant Sohcxtor Brett Peny prosecuted the case.
On January 8—11 2018, Appllcant proceeded to a Jury tnal before the Honorable G.-
Thomas Cooper, Jr. The jury convicted Applicant as indicted on r_he possession of hydrocodone
and oxycodone charges, and'fe the leseer-inclu‘ded' eﬁ'ense of 'pdseession of crack cocaine. Judge
Cooper sentenced Apphcant to an aggregate tenn of ﬁﬂeen years’ 1mpr1sonment—concurrent

terms of five years for the possessron of hydrocodone and oxycodone charges, plus consecutive
|

ten years for possession of crack cocaine. Applicapt did not appeal.
Applicant tirnely«eemrhenced this PCR action on April 26, 201 8. The State rrrade its return
on July 16, 2018. On March 6, 2019, Applicant filed an amended PCR application. This Court
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held an evidentiary hearing on ‘-June 19, 2019, at the Richland County Courthouse Apulicant was -
present and represented by Knsty G Goldberg, Esquire. Assistant Attomey General Bnanna L |
Schill represented the State - o

At the PCR hearing, Apphcant tesnﬁed on his own behalf. Counsel and former counselors
James F. Lyon _anct'-_Mlchael D. McMullen, Esquires, also testified at the hearing. ‘Aftér reviewing -
the testimeny preseuted at the PCR hearing and the relevant portions of‘ t-l_re'record' before the Court,
the Court demed relief on all Applicaut’s allegations and dismissed the action with prejudice.
Applicaut time]yi filed this motion to alter or amend- judgement pursuant to Rule 59(e), SCRCP,
on October 11, 2019.

“ILL Allegations -
- In his application for post-conviction relief, Applicant alleged he is being held in custody

unlawfully for the following reasons:

1. Ineffective assistance of Counsel:

a. Counsel did not argue anythmg
2 Sentencing: _

a. Sentencing on evrdence that was not correcL
3. Prejudice of the Court: -

a. Picking of the jury.

On March 6, 2019, Apphcant through PCR counsel, amended his PCR apphcatlon allegmg

1. * Inéffeciive assistance of Counsel: B
a. Counsel failed to adequately relay and explain the plea offer to
'Applicant and advise Applicant to accept the plea offer; -
b. Counsel unreasonably advised Applicant, after Applxcant testified at
© trial, that Applicant would be convicted and was going to receive
more time, and Counsel failed to advise Applicant that he had the
option to ask the trial court’s permission to enter a guilty plea at this
point;
c. Counsel failed to investigate and reasonably prepare for tnal
d. Counsel failed to ob_]ect after the tnal court fa11ed to seal Appllcant’
" sentence;
e. Counsel failed to preserve Applicant’s due process rights which
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* were violated by .the sentencing: procedure that took place, and: -
Counsel failed to ensure that Apphcant was brought to eourt for a
sentencing hearing;
f. Counsel failed to file any post—trlal mottons on Apphcant s behalf
including a motion to reconsider the sentence; and- :
g Counsel failed to ﬁle a notice of app eal
At the outset of the evxdenttary hearmg, PCR counsel mdrcated Apphcant would proceed
only on the allegattons set forth in the amended PCR apphcatron Therefore thxs Court found all
other allegattons ratsed in Applrcant’s ongmal PCR apphcatton were watved and abandoned, and
those allegatxons were demed and drsmrssed w1th pre_]udrce

III Apnlreant’s Motion to Alter or Amend

In hrs motton to alter or amend Appltcant requests thrs Court te alter or amend its ﬁndmgs'
as to: (l) fatlure to mvesttgate and mtroductton of‘ prescnptton htstory evrdence, 2) plea

negotranons, (3) issue preservatron regardmg sealmg of Applrcant’s sentence and failure to ensure

RS

' Apphcant was brought to a sentencmg heanng, (4) fallure to ﬁle a motion to reconsrder sentence

or notrce of appeal; and (5) remarmng clatms The order of drsmtssal issued b); thrs Conrt on
September 16, 2019 contatns the ﬁndmgs of facts and conclusrons of law regardmg thwe issues
as requtred by section 17—27—80 of the South Carolma Code (2014) and Rule 52(a), SCRCP and
arnendment of the order is not necessary to support the Comt’s rulmg The Court correctly found
Apphcant had fatled to meet h1s burden as to elther deﬁcrency or prejudtce as to issues 1~4 and 5
ralsed in the motion to alter or amend therefore, the motlon should be demed as to these 1ssues
However after a revtew of the record and testtmony presented the State concedes Applrcant is
entrtled to rehef pursuant to White v. State, 263 S.C. 110, 208 S E. 2d 35 (1974) For the reasons |
drscussed below, the Court should deny the motion and uphold its order denymg rehef on the |

allegattons except for rehef in the form of belated appellate review pursuant to Whrte
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Accordingly, the State Joms Apphcant’s motlon to alter or- amend on the Wh:te issue and requests
the Court issue an amended order grantmg only Whtte rehef o |
1. Failure to rnvestrgate and mtroduction of prescrrptron‘ hrstory evrdence

Apphcant requests the Court to alter or amend 1ts Judgment ﬁndmg Counsel was not
| 1neffectrve for farlure to 1nvest1gate and mtroductmn of prescnptron hrstory evrdence Apphcant »
asserts the prescnptlon evrdence oﬁ'ered at trlal did not prove that Apphcant was Iawﬁrlly in |
possessron of the pills found in hls possessron at the time of an'est and Counsel’s strategy to '
present the evidence was not a vahd tnal strategy under the clrcumstances of thrs case. Rather
Applicant contends Counsel’s strategy to lntroduce the prescnptron hrstory removed any doubt
that Apphcant could have been in possessron of the pxlls lawfully and ﬁllly arded the State in its
prosecutmn ThlS Court found Counsel’s strategy to mtroduce the prescnptron hrstory \;as a vahd
trial strategy and demed rehef on thrs allegatron The Court correctly concluded Couusel
amculated a vahd tnal strategy for mtroducmg Appltcant’s prescrxpnon hrstory at tnal and |
therefore the Court should not alter or amud its _]udgement on thts issue. .

The Court found Counsel was not deﬁcrent reasomng Counsel testlﬁed Apohcant wanted '
to mtroduce hrs prescnptron hlstory at his tnal and Counsel thought 1t could provrde an altematwe
legal explanatron for why Apphcant was in possessron of hydrocodone and oxycodone pxlls even
ifthe dates and dosages drd not precrsely match, as the State had no way of provmg when Apphcant )
obtamed the pills found in hlS possessron As Apphcant testxﬁed the hydro codone and oxycodone R
pills were found on Apphcant’s person and, accordmgly, Apphcant never demed that he was m N
personal possessron of the pllls or that the prlls were in fact oxycodone and hydrocodone

Therefore, Counsel attempted to mtroduce the prescnptlon hrstory evrdence in an attempt to
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convince the jury that Applicant was lawfully in possession of hydrocodone Aand oxycodone pills,
as this was the only viable defense to the charges. - |

The Court found Counsel’s strategy to deal with the possession charges was sound. and
reasonable. See Whitehead v. State, 308 S.C.:119, 122, 417 S.E.2d 529, 531 (1992) (“[WThere
counsel articulates a valid reason for employing certain strategy, such conduct will not be deemed
ineffective assistance of counsel.”); see also Strickland v. Washington, 466 U.S. 668, 689 (1984)
(stating judicial scrutiny of counsel’s performance must be- highly deferential); Strickland, 466
U.S. at 693 (“Representation is an art, and an act or omission«,tﬁat is unprofessional in one case
may be sound or even brilliant in another.””). Counsel was not ineffective sitply bec;,ause the jury
did not believe his argument. See Strickland, 466 U.S. at 689 (stating in making a fair assessment
of attorney performance, a court must make every effort to “eliminate thé distorting effects of .
hindsight,_m reconstruct the circumstances of counsel’s challenged conduet, and to evaluate the
conduct from counsel’s pérspective at the time”). The Court’s finding that Counsel articulated a-
valid trial strategy to attack the possession of hydrocodone and oxycodone charges is supported
by the te#timony presentf:d at the PCR hearing. As such, this Court should not alter or amend its
judgement on this issue. - |

2. Plea negotiations

_Applicant requests the Court to alter or amend its judgment finding Counsel was not
ineffective for failure to convey and recommend Applicant accept the State’s plea offer. Applicant.
contends there was a breakdown in communication between Counsel and Applicant that resulted
in Applicant proceeding to a jury trial rather than entering a guilty plea. The Court found this

allegation was without merit and denied relief
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The Court found credible Counsel’s and Ainplicant’s previous counselors’ testimony they. A
communicated and explained the plea offers to Applicant; but ‘Applicant would not accept any of
the plea offers because he did not.want to receive any jail time. Further, Counsel recited
Applicant’éple’a offer history on the record at trial and indicated all offers were communicated to
Applicant. (Trial Tr. 6-7).. Applicant did not dispute this fact either at trial or the evidentiary
hearing. Further, Counsel specifically testified he and Applicant discussed the consequences of - .
pleading guilty versus going to trial. The Court ultimately found it was Applicant’s decision
whether he wanted to plead guilty or go to trial, and Applicant chose to proceed to trial rather than
accept the plea offers. This ruling is supported by the credible testimony from the PCR hearing.

Applicant contends it. appears from the record and the PCR testimony, Counsel failed to
explain to Applicant that the plea court would not be bound by the State’s request for Applicantto
receive five years, and Counsel could request for a lesser sentence during the plea hearing. Further,
- Applicant contends Counsel did nbt explain to Applicant the State could request a specific sentence
had Applicant béen convicted at trial. - A

Applicant contends he was prejudiced by Counsel’s alleged deficiency of failing to explain

the sentencing consequences of proceeding to trial rather than pleading guilty because if Applicant . -

had accepted the State’s plea offer, the maximum sentence he could have received Wou]d have
been ten years. However, because Applicant was convicted at trial, he received an aggregate
fifteen year sentence. This assertion is without merit. As mentipned above, this Court found
credible Counsel’s testimony that Applicant did not want to accept any of the State’s plealo.ﬁers_ )
because Applicant did not want to receive any jail: time. Applicant simply chose to risk more jail. -

time if convicted or receiving no jail time if he was successful ‘at trial. Based qﬁ-this credibility -
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finding, the Court concluded Applicant knowingly and voluntarily rejected the State’s offers and -
chose to proceed to trial. As such, Applicant’s motion to alter or amend judgement on this issue " -
should be denied.

3. Issue preservation regarding sealing of Applicant’s sentence and failure to ensure -
Applicant was brought to a sentencing hearing

Applicant requests the Court to alter or amend |ts Judgment ﬁndtng Counsel ‘was not
meﬁ‘ecttve for Failure to preserve the tssue regardmg the sealtng of Appllcant’s sentence and
fatlure to ensure Apphcant was brought to a sentenclng heanng Apphcant contends the issue
whether or not a sentence must be sealed when a defendant is not present at sentencmg “1s
surpnsmgly unclear in South Carohna (Motton, 3) Apphcant asserts hrs case is drstmgulshable |
from South Carolma case law where a defendant is tned in hrs absence, and thus the sentence is
tobe sealed However Appltcant acknowledges he was present for the enttrety of the presentatton
of evrdence but leﬁ before closmg arguments and sentencmg Apphcant contends Counsel should
have preserved for appellate review the legal questron as to whether thts drstmgulshmg factor
makes a drfference regardmg the appropnateness of nnposmg an unsealed sentence '

In support of this argument, Apphcant references an Attorney General’s Ofﬁce mfonnal
oplmon from Apnl 21, 1995 whtch bneﬂy addresses 1f and when a sentence should be sealed 1f a
person is tned in therr absence Thls mformal optmon was presented at the PCR hearmg The
opmton suggests there appears to be no legal requtrement for the procedure of seahng a sentence,
but rather it appears to be the usual practtce based on custom Apphcant assetts the practlce of ‘
1mpos1ng sentences w1thout a heanng in wtnch the defendant is present may not sattsfy the general
notice reqmrement tbat due process guarantees Apphcant argues when a sentence is nnposed |

without seal, the defendant 1s not clearly placed on nottce of his sentence and given the opportumty
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to present mitigating' information. Applicant asserts the notice is especially important for
Applicant to move for sentence reconsideration because Applicant was sentenced to a consecutive
sentence. As such, Applicant contends that a sentence must be sealed when a defendant is -
convicted and sentenced in their absence and the defendant must be glven the opportunity to be
present in court when the sentence is unsealed o N N -
Apphcant s contenttons that Counsel was meffectlve in faxhng to preserve whether the
unsealed sentence Was erroneous farls for three‘reasons First, Apphcant’s aggregate sentence was
a legal sentence as. sentenclng was w1th1n the tnal oourt s dtscretton Second Applmant
acknowledges whether Apphcant’s sentence should have been sealed isa novel questton of law |
See Teamer V. State, 416 S. C 171, 183 786 S.E. 2d 109 115 (2016) (“Th1s Court has prev10uslyv<;l
held that reasonable representatton does not reqmre tnal counsel to foresee successful appellate
challenges to novel questlons of law ”) ‘Because the questmn isa novel 1ssue, Counsel cannot
have been deﬁctent for farlmg to foresee the questlonably successful appellate challenge Flnally, k
as this Court found in the order of dtsmtssal thts questlon arguably was preserved for appellate h
review because whether the sentence should be sealed or unsealed was ratsed to and ruled on by |
the tnal court | Therefore Counsel was not deﬁctent for fallmg to preserve the novel 1ssue’
Accordmgly, the Court should deny Apphcant s motron to alter or amend ]udgment asto thts issue, "
4 Fallure to file a motlcn to reconsxder the sentence ora notlce of appeal |
Apphcant requests the Court to alter or amend its Judgment ﬁndtng Counsel was not
meffectrve for fatlure to filea motlon to recon51der the sentence ora nottce of appeal In makmg |
this assertton, Apphcant requests th:s Court to reverse its ﬁndmg that Counsel was reasonable to

expect Appllcant’s sentence would be treated as a sealed sentence However as stated above -
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whether Applicant’s sentence should have been sealed-or unsealed is a novel question of 1aw. As .
such, the deadlines for when to file post-trial motions would also be a novel question of law. -

Further, Applicant never requested Counsel to file a motion to reconsider the sentence or a notice
of appeal.. While Counisel testified in hindsight, he should have filed a motion to reconsider and
notice of appeal immediately after the trial court sentenced Applicant, Counsel stated he felt at the
time, the timing for a2 motion to reconsider and notice of appeal would run as if the sentence had
been sealed. -

- In making a fair assessment of attorney performance, a court must make every effort to
“eliminate the’ distorting effects of hindsight, to reconstruct the circumstancées of counsel’s
challenged conduct, and to evaluate the conduct from counsel’s perspective at the time.”
Strickland, 466 U.S. at 689. ' Whether Applicant’s sentence should have been sealed is a novel
question of law; accordingly, the timing for Counsel to file a motion to reconsider would also be
anovel question. Counsel’s hindsight testimony gives little weight to Counsel’s reasoning at the
time Applicant was sentenced. -As such, the Court fourid Counsel’s failure to move for sentencing
reconsideration reasonable, as Applicant never requested. for Counsel to move as such. Further,
Applicant has failed to show prejudice because he presented nothing to indicate the trial court -
would ha\;e changed its original sentence. Applicant testified he hoped he could ask for a “better
‘plea deal” by way of a motion to reconsider the sentence. However, the State would not have had
the authority to offer Applicant a “‘beft'er plea deal.” -See State v. Johnson, 287 S;C. 171,172,337 -
S.E.2d 204, 205 (1985) (findirig the State has no authority to’enter into plea:negotiations for a

charge in which the' défendant has already been convicted). At most, Applicant could have
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requested a new _trial,but Applicant could not have received a better plea deal once he had already - -

been convicted.

This Court also foumi,AppIicant,waived his right fo a direct appeal by absconding before .

closing arguments and sentencing citing Simuel v. State, 390 S.C. 267, 271, 701 S.E.2d 738, 740 - -

(2010). Counsel has a constitutionally-imposed duty to consult with a defendant about an appeal

when there is reason to think either: (1) that a rational defendant would want to appeal; or(2) that -

this particular defendant reasonably demonstrated to counsel that he was interested in appealing. - -

Roe v. Flores-Ortega, 528 U.8. 470 (2000). “Following a trial, counsel must make certain the

defendant.is made fully aware of the right to appeal.” Simuel, 390 S.C. at 270, 701 S.E.2d at 739. -
“In the absence of an intelligent waiver by the defendant, counsel must either initiate an appeal or -

comply. with the procedure in Anders v. California, 386 U.S. 738 (1967).”. Turner v, State, 380

S.C. 223, 224, 670 S.E.2d 373, 374 (2008).

_ There is no evidence in the record Applicant was advised of his right to a direct appeal. :
However, the Court found Applicant waived his right to a direct appeal when he absconded during . . .
trial. Applicant’s claims he should be granted a belated direct appeal because he.did not knowingly - -

and voluntarily waive his right to a direct appeal when he fled. In Braddock v. State, our Supreme

Court-held a defendant tried in his absence did not waive his right to appeal from his conviction.

344 S.C. 578, 580, 545 S.E.2d 498, 499 (2001).. Where a defendant is tried in his absence; an - -

appeal may not be taken until the judgment is final. State v. Robinson, 287 S.C. 173, 173, 337
- 8.E.2d 204, 204 (1985). “Judgmentin a crimina_ll case is not final until sentence is imposed.” Id.
Here, Applicant absconded before he was convicted. »As-such, Applicant was tried in his

absence. While the trial court refused to seal Applicant’s sentence, Applicant’s sentence did not
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become final until the sentence was imposed. See Robinson, 287 S.C. at 173, 337 S.E.2d at 204
(“Judgment in a criminal case is not final until sentence is imposed.”). Therefore, Counsel was
correct in assuming the time to file aotice of appeal did not run until Applicant was arrested after
his conviction. However, this Court found Applicant presented no evidence 'hé attempted to
contact Counsel after his arrest to notify Counsel he had been arrested. Because Applicant made
no effort to contact Counsel after he was am;.sted, the Court found Applicant failed to show he did
not knowingly and voluntarily waive his right to a direct appeal. At this juncture, the State
concedes Applicant did not I;nowingly‘anﬂ intelligently waive his right to a direct appeal, as
Applicant is entitled to-_b.l‘"direct appéal of his conviction. In making this concession, the State
points out if Applicaﬁ_t i‘s. demed his right toa belated appeal even though he was never advised of .
his right to. a direct éfpeal, Appl_icant has an arguable claim for federal habeas corpus relief on this
issue. See Frazer v. South éarolina, 430 F.3d 696, 711 (4th Cir. 2005) (“Simply demonstrating
that the defendant was actually or constrﬁctively aware of his right to appeél is insufficient to
relieve defense counsel of hxs obllgatlons under FIores-Ortega ). Therefore, the State concedes
to limited relief grantmg Apphcant belated appellate review pursuant to White.
S. Remammg Claxms
Applicant requests the Court to reconsider all of Applicant’s other allegatxons but does not
present further argument in addition to what was already presented to the Court. As such, this ;
_Court should not reconsider its rulings on the other allegations, and should deny Applicant’s
ﬁmtion to alter or amend the other allegations.
IV.  Conclusion |
Based on the foregoing, Applicant’s motion should be denied. This Court’s ruling was

legally correct and supported by the record, and this Court should deny Applicant’s request to alter
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or amend its ruling. ‘This Court properly ruled on all issues before it after ample opportunity for .
Applicant to present his issues. ._Theriefore, the motion should be denied as to issues 1-4 and 5;
however,. the State concedes Applicant is entitled to belated appellate review and requests the
Court issue an amended order granting Applicant belated appellate review pursuant to White v. .
State. .
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