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APPELLANT'S STATEMENT OF ISSUES ON APPEAL

Did the trial judge err in qualifying of a member of the solicitor’s office as an expert in
historical cell site analysis where the solicitor’s employee lacked the knowledge, skill,

experience, training or education necessary in order to render an opinion?

RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL
Was the trial court within its broad discretion to qualify the State’s witness as an expert
in historical cell site analys;is where_in the record demonstrates the witness has received
numerous trainings totaling 72 hours of education in the discipline from multiple
sources, had evaluated more than 100 sets of phone records in performing the type of
analysis offered at trial, and perforrhs this work as his career discipline as the Director

of the Fourteenth Circuit Intelligence Unit?



STATEMENT OF THE CASE

Appellant, Tyrone Wallace, Jr., was indicted by a Beaufort County Grand Jury for
kidnapping and murder.(2015-GS-07-01907 & 2016-GS-07-00044). (R. pp. 591-96;
indictments). He was represented by attorneys Trasi Campbell and Eric Staggs. (R. p. 59).
Assistant Solicitors Mary C. Jones and Kimberly L. Smith represented the State at trial. | The
case was called to trial before the Honorable Carmen T. Mullen, and a jury, on June 18-22, 2018.
(R. p. 58). The jury returned a guilty .ver'dict for both charges against Appellant. (R. p. 522-523).
Judge Mullen sentenced Appellarit to twenty-ﬁve’(25j years imprisonment for kidnapping and
life imprisonment for the charge of murder. (R. p. 524). This appeal follows.

STANDARD OF REVIEW

“The decision to admii or exclude testimony from an expert witness rests within the trial
court’s sound discretibn.” State v. Price, 368 S.C. 494, 498, 629 S.E.2d 363, 365 (2006). The
trial court's decision to admit expert testimony will not be reversed on appeal absent an abuse of
discretion. /d. An abuse of discretion occurs when the trial court's ruling is based on an error of |
law or a factual conclusion that is without evidentiary support. /d. “A trial court’s ruling on the
admissibility of an expert.’s testimony“constitutes an abuse of discretion when. the i‘uling is
manifestly arbitrary, unr'easonab.le‘, or unfaii.” Fields v. Reg'l Med.» Crr. Orangeburg, 363 S.C.
19, 25, 609 S.E.2d 506, 509 (2005). “To warrant reversal based on the admission or exclusion of
evidence, the appellant must prove both the érror of the ruling aiid the resulting prejudice, i.e.,
that there is a reasonable probability the jiiry’s verdict was influenced by the challenged evidence
or the lack thereof.”” Id. “There is no abuse of discretion as long as the witness has acquired by
study. or practical experience such knowledge of the subject matter of his testimony as would

enable him to give guidance and assistaricé to the jury in resolving a factual issue which is



beyond the scope of the jury's good judgment and common knowledge.” State v. Henry, 329 S.C.
266,273,495 S.E.2d 463, 466 (Ct. App. 1997).‘
| BRIEF ARGUMENT -

The record demonstrates that Mr. Hightower was more than adequately qualified to serve
as an expert in historical cell phone data and trécking. The record shows that Mr. Hightower had
received numerous education courses in .fhe field, amassing 72 hours of training in.the discipline.
Moreover, the record demonstrates that. as Directo_r‘ of the Intelligence Unit for the Fourteenth
Circuit, Mr. Hightowér performs this type of analysis as the prifnary discipline of his career.
Lastly, the record demonstrates that Mr. Hightower’s extensive training and experience enables
him to perform such analysis via software or T)y manual calculation. Thé court was well within
its discretion to qgalify Mr. Hightowe; to testify as an expert, and properly concluded that given
the training and education presented, any dispute by the defense as to adequacy of the established
experience would go to the weight of the evidence and not its admissibility. State v. Henry, 329
S.C. 266, 273, 495 S.E.2d 463, 467 (Ct. App. 1997); Gooding v. St. Francis Xavier Hosp., 326

S.C. 248, 253-54, 487 S.E.2d 596, 598 (1997).

STATEMENT OF FACTS
The crime and evidence presented at trial
Andre Frazier aka “Dré” (hefeinafter “Frazier”) was good friends with Vermone Steve
aka “Mony” (hereinafter “Victim”). The two were hanging out fogether with friends at Buffalo
Wild Wings watching football on the afterhéon of October 25, 2015. (R. p. 144-145). Victim
decided to leave early and he and Frazier madé plans to meet up again later at Victim’s home
after the game. (R. p. 145-146). When Frazier arrived at Victim’s home that night, he saw
Victim’s f)arked car, but did not see Victim outside. He was instead met by co-defendant

Varsheen Smith, (aka “Twiz”) who was living with Victim at the time, and “Appellant”. (R. p.
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148; 150; 172-173; 317). After some initigl greetings between them, Frézier confirmed that he
had spoken with Victim recently. Twiz then lied to Frazier by informing him that Victim was
insidel the house. (Rt‘p. 151). Frazier commented that Appellant was never threatened by Twiz
| and did not look nervous or sca;ed. (R. p. 154;' 170-172).

Both Twiz Va-nd Appellant followedvbéhind Frazier as he Walked toward ‘the house. The
two meﬁ then jumped him, and pushed him info the home. (R. p. 155-157). During the
altercation Frazier testified that Twiz pulled a gun and pressed it to his stomach in the effort to
force him into .the_ home. (R. p. 157). At the instruction of T§viz, Appellant rifled through
Frazier’s pockets. (R. p. 158). With Twiz holding the gun to Frazier’s head, Appellant then used
Frazier’s belt to tie Frazier’s hands behind his back and forced a rag is into Frazier’s mouth. (R.
p. 159-161). Due to police being in the area for an unrelated callv Frazier was ultimately
released.’ (R; p. 164-167; 293-294). Frazier testified that Appellant Was not afraid during the
encounter and did not seem as if he was being forced to be there. (R. p. 169-170). Frazier
testified that as he was leaving, and seeing the cops had also left the érea, Appellant jokingly
explained that he might steal Victim’s car. (R. p. 170-171). Before leaving Twiz told Frazier that
Victim thought he was going to shobt him, so hé ran away. (R. p. 168). Frazier testified that he
spent the rest of the nigh; and the next day trying to find or get in touch \;vith Victim, but he was
not able to do so. (R. p. 168-169).'

Investigator George Erdel testified that the 911 call for shots fired at Victim’s address
came through at 8:34§m on October 25, 2015. (R p. 294). Victim’s‘ residence on Greene Street
was determined to be the locationkof the shooting. A single bullet was recévered from the wall of

the residence. (R. p: 355-356); Ho‘weVér, péliée Werc not able to locate any indication of blood

: Record shows that the nearby police call that interrupted the kidnapping occurred at

7:31pm. (R. p. 294).



spatter. (R. p. 337). Twenty-three (23) days later, on November 18, 20015, Victim’s remains
were found off of Pea Patch Road, on Saint Plelena Island. (R. p. 181-182; 187-188; 263). The
scene gave indication that area had been set on fire as a result of a gasoline accelerant. (R. p.
192-196.; 202).

Dominique Cook (aka “Niko™), testified that he is currently incarcerated after having pled
guilty to accessory after the fact for the murder of V1ct1m (R p. 204 205) He confirmed that he
had recewed no promises of leniency and in fact had pled gullty prior to discussions with the
Solicitor in this matter. (R. p. 205). Mr. Cook testified that he first met Appellant on October 25,
2015, the night of the murder. Cook testiﬁed that he lived a couple of blocks from Greene Stréet,
and that a frie'rld"of his,.Tayquan Lampkin, needed to use his blackr Suzuki car and needed help
handling sortle “dirt” late that nigllt.zv (R. p. 206-209). 'Cook met Appellant'at Lampkin’s house
that night after agreeing to help; Appellant was alone when they mét up with him. (R. p. 210).
They ultimately went to Saint Helena Island, but Cook could not recall the name of the road. (R.
p. 211). Mr. Cook had previously given 'a recorded statement to law enfort:ement, which was
played for the jury. (R. p. 211-215)

During his trial testimony he ponﬁrmed that he told the‘ police the individuals that were in
the group that n1ght The group included Appellant, Tw1z Tayquan and himself, and they all left
from Tayquan’s home. (R. p. 213). He testified that Appellant drove the car, because he was the
only one who knew where to go. (R. p. 214). He then confirmed that he told authorities that theyv
stopped the car in the open field, that Twiz and Appellant popped the trunk, pulled a man out of
the trunk, and put him in the woods. (R. p. 214, lines 9 through p. 215, line 2). He also confirmed

telling the authorities that Appellant brought out a gas can, dumped the gas, and-then watched as

2 Cook later testified that he did not know what they needed help with specifically, but was

told they had “just done some dirt”. (R p. 213).



the area went up in flames. (R. p. 214, line 15 through p. 215, line 7). Cook confirmed that he
told authorities that they ultimately got the car stuck in the mud, and that Tyrone called a tow
truck company to get them out. (R. p. 215, linés 3-7).

Cook also confirmed his statement to law enforcement that Appellant stated he went over
to rob Victim, but that Victim started yelling, so he shot him. (R. p. 215, line 8 through p. 216,
line 5). He further confirmed that Appellant told him that Victim was almost outside the side
door of the home when he shot him and that he collected the shell casings after the shooting. (R.
p. 216, lines 6-21). Cook further confirmed his statement to police that characterized Appellant
as being Twiz’s “right-hand man.” (R. p. 217, lines 17-21).

Cook’s testimony then revealed that he had not been completely truthful in his statements
to the police, as he had attempted unsuccessfully to leave out his friend Tayquan, and that in fact
Appellant had met them separately out in the field in a truck. (R.‘ 218-219). However, he
maintained that Appellan;c confessed to killing Victim, and that Appellant dumped the gasoline
and set Victim’s body on fire. (R. p. 219).

The State then introduced a letter written by Cook to Appellant indicating that he would
not betray Appellant, and Cook argued that he had no evidence that Appellant committed a
murder. (R. p. 221-222). On cross-examination, counsel for Appellant entered into evidence a
letter from Mr. Cook. The letter was read aloud by Cook as stating:

I, Dominique Cook, would like to — would like to recant my
previous statement made to investigators on December 2, 2015.
Varsheen Smith [Twiz] was not in the car with Tayquan and
Tyrone Wallace and myself. — was not in the car with Tayquan
Lampkin, Tyrone Wallace, and myself on the night of October 25,
2015, when we went to Pea Patch Lane on Ladies Island, to
dispose of the body of Vermone (Mony) Steve.

I would also like to make known that on the same mght that

Tayquan Lampkin was intoxicated and was asleep in the car for the
duration of the crime. he was supposed to be getting dropped off at



a friend’s house, but ended up having to help éut when my.car

became stuck in the mud. I apologize for deceiving the

investigators, and take full responsibility for my actions.
(R. p. 230, line 16 through p 231, line 12). Cook testified on cross-examination that he had not
been completely truthful with law enforcement during his first ‘s‘tatement. However, on redirect
he agreed that thé only recantation of hig ‘prior statement was to remove Varsheen Smith (Twiz)
from the events of that night. (R. p. 232, line 12 through p. 233, line 19).

Mr. Dylan Hightower, whofn th§: trial court qualified as an expert in historical cell site
analysis and tracki;lg, testified that he performed an analysis on the records from Appellant’s cell
phone number ***-***.1096. (R. p. 256). His analysis showed that the cell tower and sector
used by Appellant’s phone on October 25™ corresponded to the both the timé and general
location for which the murdef took place. Specifically, between 8:08pm to 8:37pm, Tower 209,
sector 3 was utilized by Appéllant’é phone, and the coverage’ of that specific tower and sector
encompasses Victim’s home at the Greene Street address. 3 (R. p. 263, line 10 through p. 264,
line 25; p. 276, lines 18-20;. p- 270, lihes 8-22). During that time the phone records also ivndicate
that Appellant’s phone was in cor'ltactb With Twiz’s cellphone five (5) times. (R. p. 264). Between
the times of 8:11pm and 10:22pm, Appellar;t’s phone was in contact with Tayquan Lampkin’s
phone ten (10) times. (R. p. 264). Mr. Hightower further tracked the phone’s tower and sector
analysis throughout the night, demonstrating to ‘the jury Appellant’s various tower usages and

their corresponding coverage areas on the map of Beaufort, including the location where

Victim’s remains were later found. Mr. Hightower also testified that another thirteen calls were

3 Mr. Hightower testified that tower 209 is located a mere 326 yards from Victim’s

residence.



made between Appellant’s phone and.Téyquan Lampkin’s phone during the night, ending in the
early morning of October 26, 2015.‘4 (R. p. 265)."

Mr. HightoWer’s testimony did not articulate to the jury that Appellant’s phone was
located at any precise location at any particuiar time, but merely in the coverage areas for the
tower and sector used at given times. Moreover, cross-examination demonstrated that the
coverage areas of éach sector could extend as much-as eight'té ten miles from the tower,
especially given the rural area conceméd. (R. p. 272, line 14’ through p. 273, line 11).

Forensic examination of the recovered bones and clothing found irregularities and a “kind
of circular defect that had some fractures extending out from it” that was consistent with a
gunshot wound to Victim. (R. p. 411, line 1 fhrough p. 413, line 21). Forensic evidence was also
taken from Cook’s black Suzuki. (R. p. 235). Rﬁbber weather stripping from the car was taken
and tested for DNA evidence. (R. p. 235-242). The results of the DNA testing showed, to
likelihood of 1 in/69 trillion, that Victim’s DNA was on the weather stripping. (R. p. 246; lines
7-15). Cook and Twiz Smith were excluded from the DNA mixture recovered. (R. p. 246, lineé :
16-20). Appellant could not be excluded. (R. p. 246, line 24 through p. 247, line 12).

Appellant was arrested and over the coursé of three interviews with law enforcement
ultimately admitted to his participation ih kidnapping. A phone call he made to his mother while
incarcerated recorded him telling his mother: “Let hér know I was the man who did this to her

son.” (State’s Exhibit #s: 43; 22-A & 22-B; 3Q-A & 30-B; and 40-A & 40-B)

4 Testimony offered during the pre-trial motion hearing demonstrated that Mr. Hightower -
performed the same analysis in both a software automation as well as a manual calculation as a
means of assuring the accuracy of his findings. Both methods produced matching results in this

case. (R. p. 49, line 16 through p. 51, line 21).
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THE ISSUE AS IT WAS PRESENTED AT TRIAL

Defense counsel made a pre-trial motron in hmme to suppress the State ] historic cell site
analysis and location testimony concerning Appellant s cell phone. Defense counsel argued that

the State’s witness, Mr. Dylan Hightower was not adequately qualiﬁed to serve as an expert in

the field of historical cell site analysis and therefore the evidence could not be properly admitted -

in the absence of a qualified expert wrtness Judge ‘Mullen took the matter up in an extensive pre- .
trial hearing. ’

The State’ conceded during the hearing that ‘Mr. Hightower had never before been
qualified as an expert (R. p 3 6). However, the State argued that Mr. Hightower’ s education
and experlence in the field would be more: than adequate to quahfy h1m as an expert. In support
the State also provided the trial court wrth the resume‘of an expert who had recently been
qualified in the field who had comparable qualiﬁcations to Mr. nghtower S. (R p. 7, hnes 1-9)."

In consideration of the motion Judge Mullen required consrderable testlmony on a
number of matters so as to e,valuatethe arguments of counsel. Judge Mullen reqluired testimony
regarding 1) the expertise the State sought to have Mr. Hightower dualiﬁed for; 2) the basis of

This expertise, including.an_’y ‘education andi training he has .received in the desired discipline; 3)
- what certiﬁcation or testing acCompanied his training; and 4) a fulvl proffer of the anticipated trial
testimony to ensure that the content'of Mr. Hightower’s testimony did not exceed the expertise
qualification fequested by the State. (R .p. 4, line 20 :through p. 6, line 9; p. ‘12’ line 19 through' p.
13, line 21; p. 15, lines 2-17; p. 17, 1ine 10.-23; p. 24, lines 17-25;.p. 24, line 21 through p.-27,
line 3: p. 37, line 1-6). - o

The testimony ’offered during hearing ‘to address these inquiries demonstrated the
following: | | “ |

f he Rer]uéstéd Expert'ise
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The State sought to have M. Hightower 'qualiﬁed as ah exp‘ert. in historical cell phone
data. The State explained that Appellant’s phone fecords had been acquired through Verizon and -
they included call detail logé as well as location services. (R. p. 5, lines 9-25). In reference to
existing case law, the trial court distinguished between “historical cell phone data” which would
allow him to merely “interpret what the cell phone recbrds say”, but does not necessarily allow
him .tou testify to location services. The court instrﬁcted that if the State wished to have Mr.
Hightower testify regarding the tracking of a cell phoﬁe based on the “pinging” record, such
testimony would require specific qualification as well. (R. p. 26, line 5 through p. 27, line 4). The
court acknowledged that such téstimony cannot be put forth through a lay person anymore. (R. p.
. 27, lines 5-14). The State indicated ‘that it understood and sought to have Mr. Hightower
qualified to testify as to tracking as Weli. (R. p. 27, lines 5-14).

Training and Experience

The State conceded'thgt Mr. Hightower had never before been qualified as an lexper‘t in
court. (R. p. 3, lines 12-20). The Solicitor eAxplairAled that they desired to address the matter as a
pretrial motion for that reason. The Solicitor-also offered to the court, by way of comparison, a
previously ciualiﬁed expert who possessed a similar resume to Mr. Hightower. (R. p. 7, lines 1-
9). Following this discussion, Judge Mullen heard testimony frpm Mr. Hightower regarding the
basis of his qualifications. | | |

At the ‘time of trial, Mr. ﬁightower testified that he-was currently serving as the director
of the Intelligence Unit for the Fourteenth Circuit Solicitor’s Office, and their team provides both
' inve.stigative intelligence and digital forensics examination. (R. p. 9, lines 15-23). He testified
that his role within the Unit is to conduct historical cell phone analysis for the actual records that
are provided from cell service providers. (R p. 10, lines 1-4). He explained that his job is to take

the call detail records, analyze these records, and perform a geo spacial mapping with the
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information provided. He testified that in order to perform this job he has taken special classes so
as to obtain the proper knowledge and skill for the job. (R. p. 10, lines 23-25).
In summary, Mr. Hightower testified that he graduated from the University of South

(

Carolina in 2010 with a Bachelor of Arts in Sociology. Following graduation, he obtained én
internship with ‘SLED, and then -ultimately ob;tained a posi‘vt.ion with the . Fourteenth Circuit
Solicitor’s Office. (R. p. 11, lines 2-7). As initial training, Mr. Hightowe__r explained that the
Sblicitqr arranged for him to par’ticipat’e.in the’jfour-weék SLED Certified Infelklilgerfce Criminal
’Anélyst‘ course, an on-the-job tréining' with SLED iﬂ basic criminal intelligence analysis. He
teétiﬁed that this four week course had a b.road cﬁrriculum, and covered evérytﬁing from locating
individuals, use of varioué software‘ and databases fér obta_ining information, as Well as the basic
knowledge of cell phone forensics and cellulér‘analysis. (R._b. 11, liﬁes 7-19; p. 32, lines 21-25).
Mr. Hightower then explained that h¢ obtair;ed more" in-depth training ‘in the field of cellular
analysis by attending a one-week course with SLED'caIIed' “PenLink” that instructs participants
on how to read‘ cellular recérdg; how'td ‘r.rll_ap those records, how to uée'their software, how to
~ import the recoArds and then use the software to perform the analyéis. (R.p. 11, lirzie 23 through p.
12, line‘ 5). In addition to that course, in 2014,. Mr. Hightower took a ‘two-da}ll course called
“Fﬁndamentals of Cail Detail Records Analysis.” He testified thaf the class dealt primarily with
manual search and analysis of cellular records, without’the use of 'éeparaté software. H‘e informed
the court that the class teaIChes you how to ree_id the ;écords in its cell format, how to map them,
as well as instruction on hovx%'tdwer sectors wérk. V(R. p. 1'»2’ lines 7-16). Mr. Hightower next
informed the court that he also tookA a one-dayi course on mobile forensics as a cellular forensic
operatién in Myrﬂe Beach, South Carolina; Lastly, Mr. Hightower inf(;rmed the court thét

approxi‘mate‘l)yj Qné méntﬁbeféfe trial he }ﬁost fecently‘ took a “FBI.Cell Site ‘An.édysis Course”
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which he noted was a two-day course in historical éell site analysis. (R. p. 14, lines 12-21;p. 33,
lines 19-25). . |

In addition to these numerous trainiﬁgs Mr. Hightower has taken thus far in his career, he
is also required to take an onliné training course once ‘per year in order té stay updated on the
freqlierit changes in technology with cellular devices. He explainéd fhat he is a member of the
National Domestic Commupications Assistancé‘ Centef, and that those trainings are offered to
him though his membership. (R. p. 15). He testified that he had taken one of these courses each
year fér the pvrevious seven years prior to trial, and these classes likewise include sec;tor and
tower analysis. (R. p. 14, line 18 through p. 16, line 17). At the questioning of Judge Mullen, Mr.
Hightower testified that in total he had received .72 hours of training courses. (R. p. 24, lines 11-
24). Regarding experience, Mr. Hightower testified that he had reviewed énd analyzed between
100 and 120 different sets of cellular records. (R. p. 29, line 24 through p. 30, line 1).

| Ceriif“ic‘,;dtion"cznd Té;vtih‘gf: o

At the questioning of the court, Mr. Hightower testified that he received a ceftiﬁcation in
each of his classes he attended. (R. p. 13, i.ines 16-21; p. 12, line 19 through p. 13, line 9; p. 14,
lines 12-21; ). He confirmed for the court that as part of these clésses the instructors test and
certify his work. (R. p. 12, line 18 through p. 13, line 11). He further explained that tests, which
he referred to as “student practicals” are gi,ven to the whole class."(R. p. 13, lines 16-23). Mr.
~Highto§vef testified during cross-examination that he also sought further <review from his
instructors during the coursés to ensure his work was accurate. (R. p. 29, lines 2-6).

In response to his tes-timony that he receives»certiﬁc'ations from each of the courses he
attends, the court asked what exactly Mr. Hightower becorhes certified in as a result. Mr.
Hightower. explained that these classes certify him in an “undérstandiné of how to ‘read' records,

as well as an understanding of how cell site towers work, as well as sectors. All entities of call
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detail records is what you learn as a resuli of taking these classes.” (R; -p. 14, line 22 through p.
15, line 6). At the request of the court and defense counsel, Mr. Hightower provided to the court
his physical certificates from the courses discussed during hearing. (R. p. 25, line 7 through p.
26, line 5); (Court Exhibit 8),

Proffer of Mr. Hightower’s T estimony '

In an abundance of caution, Judge Mullen requested that Mr. Hightower’s anticipated
testimony at trial be fully proffered. Specifically, Judge Mullen noted that her interest was to
determine exactly how .accurate a location tracking Mr. Hightower intended to provide. (R. p. 19,
line 11 through p. 20, line 14; p. 36, 1ines 1-6). In summary, Mr. Hightower’s proffered
testimony is as follows:

Mr. Hightower testified that he received phone records for Verizon number **%-##%.
1096, belonging to Appeliant. V(R.' p. 37,‘ line 24 thiough p. 38, line 6) ’These records eoritained
'various data including but net limited to: inceming and outgoing phone calls, call durations, the
| towers utilized for each call, and the ‘secior (or side) of the tower utilized for each call. (R. p. 38,
line 13 through p. 39, line 11). Mr. Hightower theni explained the mechanics of the sector usage
and that none of the data provided is an estimation or assumption on his part. (R. p. 39, line 13
through p. 40, line 6). He testified that his procedure is to first speak with the investigating
- officer to determine- the time_freim_e in which analysis 1s required;» in this case the time frame
extended from October 25, 2.015, at 7i)m until October 26,.2.015, at Sam. (R. p. 40, lines 7-16).
He testified that in proceeding with his anaiysis he created a report so as to provide a more easily
comprehended format of Verizon’s raw dat'a.r(R. p. 40, lines 17-25). Mr. Hightower then created
a map using his analyst software to provide visual representation of the dgta which iricluded-the ,

N
tower and sectors used by Appellant during the timeframe in question along with relevant
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locations on Greene St\reet, and the bufned fe;nai_ns discovered off ef Pea Pétch Road on Saint
Helena Island. (R. p.}441, line 20 through p. 42, line 10).

Mr, Hightower theﬁ explained the Various elements of the map, demonstrating thaf use of .
Appellant’s 1‘)h0-ne conesponds to the yarious tower/sectors utilized, and Whatk afea ‘those
tower/sectors cover. Speeiﬁcally, betwee_n 7:11pm and 8:37pm, Mr. H.i'ghtower poted that the
Appellant’s phone uﬁlized Tower 209 (.vse_ctor'3)5., which'services the area encompassirig the
Greene S';reet location wflefe the.incident (‘)ccu.tiredv.6 Tower 209, sector 3, was then used between
10:55pm and 11:05pm. (R. p. 43, lines 1‘8-2‘1‘): Mr. Hightéwe_r theh noted that Tower 298, sector ,
3, which services the area that includes the’ lecation Where Victim’s remains were found, wae
utilized' by Apbella;lt’s pﬂone from October 26, 2(')16, a;t 12:34am until 2:29am. (R. p. 43, line 24
through p 44, lines 7). This tower was ealculéted fQ be 2.67 miles from the actual tower itself,
and Well within ;the renge of that tower. (R. p.-‘45, lines 13-25). Mr. Hightower’s proffered
testimony also included discussion of the Various phone calls made by Appellant’s phone to the
phones ;of‘ Tayquan -and TWiz. (R p '46, rline 19 through p. 47, line 7). Mr. HighteWer alse
testiﬁed that Appellaﬁt’s phovne. made an outgeing call to f“**-ﬁ"**-SGéS, which belongs to
Palmetto Tow'ing..7v (R. p..44,k lines 15;24). ‘, ”
| Mr. HightoWer’s testimon‘y. also derﬁonstrated 'that the strenéth of the tower, .no‘t its

proximity, is what dictates which tower a phone “pings off of”. He testified that if a tower . were

. Mr. Hightower inadvertently failed to specify the sector number during this explanatlon

However, in comparable review to the testimony at trial it is clear that the testlmony concerns
Tower 209, Sector 3. (R p. 254; lines 1-4).
6 Mr Hightower test1ﬁed that the tower itself is 1ocated just 327 yards away from the
relevant location, so as to demonstrate’ the prox1m1ty this tower has to the area in questlon (R.p.
46 lines 18-24). :

" This testimony is consistent with the state’s witnesses testlfymg that a tow truck was
needed to help get the car unstuck from the mud that night. S
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to be overloaded, then the phone would bounce to the next closest tower. Defense counsel’s
cross-examination confirmed this aspect of tower ﬁsage. (R. p. 47, line ‘2‘2 through p. 49, line 10). ‘
However, Mr. Hightower testified that Appellant’s continuous two-and-a-half hour use of the
same Tower 298 is indicative that the tower was not overloaded during that time frame. (R. p.
46, lines 1-15). Mr. Hightower’s testimony also included discussion about the softWare he uses,
and that he is not. personally £esponsible for writing or managing,that software, but'as a
safeguard, he al_so conducts a manual analysis of the data to corroborate the- accuracy of his
résults.8 (R. p. 49, line 16 through p. _51, line 11). In this caée, both the softwaré and the manual
calculation produced matching results. (R. p...51, lines 18-21). |
Ruling of the Trial Court

Judge Mullen took the matter ﬁnde_r édvisemenf until trial when the requested training
certificates were provided by Mr. Hightower. (R. p. 69-70). After these certificates were
providéd prior to the bgginning of trial,: defense counsel renewed their objection that Mr.
Hightower was not qualified to serve as-an ‘expert. In addition to their géneral argument, counsel
argued that the notation at the bottom of the FBI CAST certificate denotes that completion of the
course does not constitute qualification as- an expert witness. (R. p. 69, lines 1-12). The State
argued in response that notwithstanding the disclaimer at thg bottom of one of the cerfiﬁcates
provided, the collective éxperignce and training as a whole is sufficient fo qualify Mr. Hightower
as an expert witness for “historical cell phone analysis and tracking.” (R. p. 69, line 13 through p.

70, line 3).

8 Part of Appellant’s Brief appears to argue against the accuracy or reliability of the

historical cell phone data evidence in general, as well as the accuracy of Mr. Hightower’s
testimony. These arguments are not preserved for review (See Final Brief of Appellate at pg.
18), nor encompassed in the issue presented. See 208(b)(1)(B), SCACR. ‘
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Judge Mullen noted that across the country >this issue has been somewhat divided. Judge
Mullen ruled that the cell tower historical data and information does require an expert witness,
and that a lay witness cannot understand what the calls show, nor the triangulation based on the
tower locations. (R. p. 70, lines 4-17). She then concludes that “Mr. Hightower has shown
enough education, certainly, ahd experi"ench and training in this triangulation technology.” (R. p.
70, lines 17-20). Moreover, the court specifically noted that given the recdrd, any dispute as to
the adequacy of Mr. Hightower’s quéliﬁca‘tions would go to the question of “weight, and not
admissibility”, and articulated that the jury is free to accept or reject the testimony. Judge Mullen
also stated on the record that she would provide defense counsel with an opportunity to address
the witness’s resume as to this technology. (R. p. 70, line 21 through p.71, line 2).

At trial, the State brought to the J:hry’s attention the various trainings and experience that
Mr. Hightower had undertaken in the field of historical cell site analysis and tracking. (R. p. 249-
253). Defense counsel conducted a voir dire and highlighted Mr. Hightower’s lach of previous

-qualifications as an experf, and had Mr. Hightower read aloud the disclaimer at the bottom of one
of his certificates. (R. p. 253-255A).‘ Judge Mullven then qualified Mr. Hightowef as an expert and
instructed the jury that they are, as previéusly instructed, permitted to reject, accept, and give

weight to the testimony as they see fit. (R. p. 255, line 24 through p. 256, line 7).

 ARGUMENT
Our Supreme Court has thoroughly established the threshold for qualification of
witnesses at trial, and likewise has solidified the standard in which a trial court’s decision can be

reviewed on appeal. It is within the sound discretion of the trial court to admit or exclude
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testirnony from an expert witness, and only a prejudicial abuse of that discretion resulting from
an error of law or a factual conclusion lacking evidentiary support will suffice as grounds for
reversal. State v. Price, 368 S.C. 494 498, 629 S.E.2d 363, 365 (2006) The record here fully
supports the rulmg of the trial court in qual1fy1ng Mr. Hightower as an expert witness.

As our case law demonstrates, the standard for establishing an expert witness is not a
bright-line test and is likewise not a standard for which sul)stantial er(pectat'ions are placed.
Instead, our courts have found that ‘to be competent as an expert a witness must have acquired
by reason of study or experience, or both such knowledge and skill in a professmn or science
that he is better qualified than tne jury to form an opinion on the particular subject of his
testimony.” O'Tuel v. Villtzni, 318 S.C. 24, 28, 455 S.E.2d 698, 700-01 (Ct. App. 1995),
overruled on other grounds by I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d
716 (2000). There is aléo no precise requirement concerning how the relied upon knowledge or
skill of a potential expert is acquired, nor is there a requisite standard for the class orvprofessiOn
of the expert. Honea v. Prior, 295 S.C. 526, 530, 369 S.E.2d 846, 849 (Ct. App. 1988). “There is
no abuse of discretion as long as thé witness has acquired by study or practical experience such
knowledge of the subject matter of his testimony as would enable him to give guidance and
assistance to the jury in resolving a factual issue which is beyond the scope of the jury's good
judgment and common knowledge.” State v. Henry, 329 S.C. 266, 273, 495 S.E.2d 463, 466 (Ct.
App. 1997). If the proposed witness can satisfy this standard then dispute to the inadequacy of
the witness’s qualiﬁcations are a questlon of V\;eight, not admissibility. fd.

The record in this matter speaks plainly to this issue. l\/lr. Hightower’s voir dire testimony‘
during pre-trial hearings demonstrated that he has taken 72 hou_rs of course study specific to the

field of historic cell site analysis and tracl<ing, which included peer-revieWed and tested
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performance for the certiﬁcations acquired from each course. (R. p. 24, line 17-24; p. 13-15). He
further testified that he takes continuing education class in the field yearly, and thait his career as
the director of the Intelligence Unit for the Fourteenth Circuit Solicitor’s Office is speciﬁcaliy
geared toward performing historical élell phnne analysis of cellular récords and performing a geo
snacial mapping with the information provided. (R. p. 9, line 15 through p. le, line 4). The
analysis he provided at trial is his job with the Fourteenth Circuit and would include innumerable
hours of experience. In stark contrast to Appellant’s argument t}ieit Mr. Hightower has very little
experience condunting this analysis, Mr. Hightower téstiﬁed thait he has pé‘rfcirrned t'his work for
between 100 and 120 sets of records, and has done so using both specific software and manual
calculation. (R. pi 30, line 1).

| Secondly, defense counsel’s focus on the FBI CAST certification disclaimer is
misplaced. The disclaimer of the FBI Cast Certificate cannot account for Mr. Hight(iwer’s
experiences and additional trainings. Appellant’s- argument that the State relied primarily upon
this single specified qualiﬁcationu as thé basis for Mr. Hightower’s expertise is likewise
misplaced. The State’s argument was consistent thr(iughout the record that Mr. Higiltower’s
. various trainings and experience qualify him as an expert, despite this being his first such
qualiﬁnation. The State even provided aic'o‘rnp;arable resume of previously qualified expert to
demonstrate the adequacy of Mr. Hightower’s experience and training. (R.p.5;7; R.p. 69).
| Appellant relies upon McDill as its basis in support, but McDill is easily "and variously
distinguishable from the facts of this case: In MeDill the court of appeals took issue with the
lack of technique accompanying the measurements needed for the opiniQn. McDill v. Mark's
Auto Sales, Inc., 367 S.C. 486, 491, 626 -S.E.2d 52, 55 (Ct. App. 2006). In contrast, Mr.

Hightower made clear that the data is provided to him and is not altered, and the tower sectors
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operate in a specified and predictable manner. Similarly, the officer in McDill was no-t part of the
highway patrol’s team r'espohsible for accident reconstruction. Id.- af 55. In contrast, Mr.
Hightower serves the Fourteenth Cifcuit specifically as Director of the Intelligence Unit and is
personally responsible for performing the requésted historical cell phone data analysis and geo
mapping conducted by the Unit. Lastly, in McDill the court of appeals expressed concern that the
police officer testifying as a recqnétruction expert might lend itself to a flood of police officers
being qualified to perform the sa;me equrt tgstimony. Id. In conftrasft, Mr. Hightdwer”s job is
specific to the cellular analysis and geo mapping evidence he provided in his testimony at trial;
his expértise is not a marginal aspect of a-dissimilar occupation. This case Bears no resemblance
to McDill in fact or logic.

The sound bgsis of the trial court’s discretionary ruling in his matter is on full display
giyen the degree to which Mr. Hightower was examined prior to ruling upon his expertise, and
the sensitivity shéwn by the court as to complexity of the testimony. Judge Mullen showed
exceptional understanding as to the nuances in which this type of testimony can be offered, as
sometimes it is simply regurgitation of calAl records between phones, and other times the
testimony can venture into trackihg the location of the phone itself. She exercised extreme
caution and thoroughly, éxaminéd Mr.. Highfower as to his qualiﬁcaﬁon té discuss a mapping of
the Appellant’s phone based on ‘the towérs and sectors it utilized on the night of the murdef. The
trial court also ensuréd that the entirety of Mr. Hightower’s t.esltimony waé proffered to ensure
that his testimony did not overstep the' bounds of‘hi.s expertise. Additilonally, the trial court was
correct in concluding that once qualified, any dispute as to the adequacy of the expert’s
knowledge would go to the-weight of the evidence and not its admissibility. State v. Henry, 329

S.C. 266, 274, 495 S.E.2d 463, 467 (Ct. App. 1997). In so concluding, the court gave defense
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counsel ample bpportunity to conduct its own voir dire before the jury and address any perceived
short-comings in Mr. Hightower’s resume.

Given the thorough \;oir dire record and proferred testimohy of Mr. Hightower, the trial
court was fully within her discretion to qualify Mr. Hightower as an expert. There (‘;an be no
showing of a factual or legal error that would support a ﬁnding. of abuse of discretion.
'Moreover, Appellant cannot demonstrate prej'udide in the admission of Mr. Hightower’s
testimony, in light of this record. “To warraht.re\}ersal based on the admission or exclusion of
evidence, the appellant must prove.both the error of the ruling and the resulting prejudice, i.e.,
that there is a reasonable probability the jury’s verdict was inﬂueﬁced by the challenged evidence
" or the lack thereof.” Fields v. Reg'l Med. Ctr. Oraﬁgeburg, 363 S.C. 19, 25, 609 S.E.2d 506, 509
(2005). Appellant cannot show such a possibility: on thié record, especially‘ in light of the
testimony from Frazier and Cook, and Appellant’s own recorded statement from the jail. As
such, the ruling of the trial court shoﬁld be afﬁrrﬁed ‘as there is neither an abuse of discretion nor

prejudice to support reversal.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgment,
convictions, and sentences of the trial court should be affirmed.
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