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‘ STATEMLNT OF THE CASE

of Correctrons On January 24, 2019 the South Carolma Department of Probatr n Parole and
Pardon Services (Department) issued 1ts most recent determmat1on den"m s ] ‘
) The”Parole Boardj "

vrolence 1n hrs offense\ AR the e L5t "“deadly Weapon ‘n ‘his offense s the reasons for htsg'

""“\u:\,

ited”the™ nature and sefiotsness of Appellant s offense an’ 1ndrcat10n of

denral The Department requrres Appellant 8 Wait two” ‘years until his néxt’ appearance ‘before’ the,' S

. Parole: Board® Appellant‘challenges ‘the’ Department B determmatron on two' grounds l) that the :
'1mposrtron of biannual appearances beforé the Parole Board vrolates hrs éx post facto rrghts and :
followmg reasons the Department s decrsron is afﬁrmed

= ‘ IS DISCUSSION
"Ex Post Facto Clalm T . A

- Appellant argues the 1mpos1tron of brannual appearances before the Parole Board vrolates .
his Constitutional right to not be subject to an ex post facto 1ncrease in hrs punishment for a
crime. “An ex post facto vrolatron occurs "when 2 change 1n the law retroactrvely alters ‘the '
definition of a crime or increases the punrshment for a ctime.” Jemrgan v. State, 340 S.C. 256
261, 531 ’S. E2d 507; 509 (2000) “The law exrstmg ‘at the time of the’ offense determmes. E
whether afincreass‘or pumshment constrtutes A ex post fadto’ vrolatron " Id¥at 2607 531 S E 2d |
at 509 n.3’ (crtmg Elmioréy. State 305 . C“456 459 409 SE. 2d 397“399 (1991)) Appellant is

LS T2

servrng sentences’ of ife"] 1n prxson for murder twenty ﬁve years ‘for armied’ robbery, and ﬁve :

-y years *for- consprracy to commxt mitrdet for crrmes commrtted on ‘Déce




* of Appellant’s ‘crimes,' no s,tatute regarding the amount of_gtime an inmate must wait to reappear
before the Parole Board existed. June 15, 1981 was the effective date of the statute first -

establlshmg a time for parole reconunderatlon See' “Hlstory” annotation to S.C. Code Ann, §24-

- 21-260 (2007) ‘Appellant claims he appeared annually before the Parole Board from 1993 untll o

' 1999 when the Department limited Appellant to biannual appearances pursuant to S. C Code -
Ann. § 24 21-645(D). That statement is not demed by the Department. However the frequency
- of parole review hearlngs between 1993 and 1999 is not relevant to the questlon of whether the :
current law represents an increase in punishment from the law that existed at the t1me the
otfenses were committed, 1977. ' o
The Department avers. that its policy at the relevant trme called for a two-year wait
'. between parole hearings for inmates serving sentences of thlrty or more years ‘However, the:
Department has provrded no. c1tat10n to a published policy or regulatlon and the record in thls'.
 case fails to estabhsh that fact despite this Court’s September 3, 2019 Order to Supplement the

o Record The document submltted by the Department purportmg to be such a policy is a copy ofa -

single printed page from what is appar\,ntly a longer document. There is no indication where the. -
page came from or when the procedures described on the page may have been.in effect

The current statute govemmg the timing of parole reconsrderatlon is S.C. Code Ann
Sectlon 24-21-645(D) (Supp 2019), which states: ‘ ’ '

‘Upon satlsfactory completion of the provisional perlod the director or one
lawfully acting for him must issue an order which, if accepted by. the prisoner, "
shall provide for his release from custody. However, upon' a negative. .
determination of parole, prisoners in confinement for a violent crime as defined in . .
“Section 16-1-60 must have their cases reviewed every two years for the purpose- o
~of a determination of parole . . '

“Only those offenses specifically enumerated. in this section are considered violent offenses ?

'S.C. Code Ann § 16-1-60 (Supp. 2019). Murder and armed robbery are specrﬁcally enumerated

in the statute as violent offenses. Id. Thus, under the current statute Appellant should appear e

before the parole board blannually _ ,
In Jernigan, the South Carolina Supreme Court held that retroactive appllcatlon of the

'statutory amendment that reduced the frequency of parole consrderatlon hearings for v1olent ’

offenders from. once every year to once every two years vrolated the ex post facto clause of the - .

South Carohna Constltutlon Jernigan, 340 S.C. at 264. Subsequent to that ruling, the‘_,

Department began maklng an exception to § 24-"1 645 and conductmg annual parole revxew of L

2



|  inmates whose crimes were“‘ommltted during the perlod between June 15, 1981 and June 3,

1986.! The instant case presents the question- of whether it is also an ex post facto v1olatlon to -
-1mp1ement the biannual parole reviews for an inmate whose crime was committed prror to »the
~enactment of 'an’y'statute controlling the timing of those hearings This question has heen
, prev1ously considered by the South Carolina Court of Appeals in James v. S.C. Dep't of Prob A»
Parole, and Pardon Services, 376 S C. 392 398, 656 S.E.2d 399, 402-03 (Ct. App 2008)." In

James, the Court held that no ex post facto violation had occurred. The Court’s reasoning was

based solely upon the underlymg Circuit Court Judge’s finding that the Department policy in .

effect at the-time the .crime was committed- was to conduct rev 1ews blannually As drscussedv »
above, the record in the instant case does not support a finding of fact that the Department had a
. policy of biannual parole reviews for inmates such as Appellant on the date his crime was |
committed. However» even without a ﬁndmg that biannual parole reviews were conducted at that
time as a matter of pohcy, I conclude that no ex post facto violation has occurred in thlS case.
PI‘IOI' to 1981 no statute controlled the frequency of parole reconsideration hearmgs
Inmates who commltted' offens_es at that time were.not entitled to anything other than a single

parole consideration hearing under the statutes. The Areconsiderat'i‘_on hearings, upon whatever

schedule conducted, were a matter of grace; the timing upon which they were held was a matter -

of Departmental dlscretlon Therefore, there has been no change in the law retroactlvely alterlng E

~ the deﬁmtlon of a crime or increasing the punishment for a crime. See Jernigan, 340 S. C. at 261

Where a change in the law produces only a speculative and attenuated p0351b111ty of i mcreasmg -

an inmate’s pumshment there is no ex post facto violation. Jernigan, 340 S.C. 261 (quoting,
Cahforma Dep’t of Corrections v. Morales, 514 U.S. 499, 115 S. Ct. 1597 (1995).) The biannual

parol'e review hearings here fali within what was-permitted under the law as it existed on the date | .

Appellant s crimes were commltted Therefore any possibility that applymg the b1annual
'rev1ews requlred under the current statute “would mcrease an mmate S pumshment are t00"
speculative and attenuated to constxtute an ex post facto v1olat10n Here, the change was from’ a.
situation where the tlmmg of review hearlngs was not controlled by law and hearmgs Were'

conducted at the discretion of the agency, to a law requiring biannual reviews. That dlfference"

" 'During the penod from June 15, 1981 and June 3, 1986, a statutory requ1reme'1t existed for annual parole review. .
The inmate in Jernigan had commxtted his crime-during this period. The law existing at the time of the offense
determines whether an increase of pumshment constitutes an ex post facto v1olat1on Elmore v. State, 305 S. C 456, .
459, 409 S.E.2d397, 399 (1Q91) : : :




simply does not produce asrgmf ea‘nt risk of increa‘siné ;th"e“jmeasure of punishment attached to
the covered crimes. See, J ernigan, 340 S. C at 264. Therefore, Appellant did not suffer an ex post :
facto rights violation. . | PR o , ' )
. Cons1deratlon of Impermtssnble Factors N _

- Appellant argues . the Parole Board consndered 1mpermrss1ble factors in denymg h1s N
parole. Namely, Appellant argues the Parole Board should not have considered whether he‘
utilized any counseling or therapeutic programs while 1ncarcerated because the Department of
" Corrections did not offer such programs. The statutes controlling the parole process grant broad -
_' dlscretlon to-the Parole, Board while setting out certain factors that must be considered; -

" The board must carefully consider the record of the prisoner before, durmg, and
after imprisonment, and no such prlsoner may be paroled until it appears to the = =
satisfaction of the board: that the prisoner has shown a disposition to reform; that =~
in the future he will probably obey the law and lead a correct life; that by his

- conduct he has merited a lessening of -the rigors, of his imprisonment; that the
interest of society will not be impaired thereby; and that suitable employment has
been secured for him.

S.C. Code Ann: § 24-21- 640 (Supp 2019). Add1t1onally, “The board must establish wrltten o

' specific criteria for the grantmg of parole and prov:sronal parole ThlS criteria must reﬂect all of

the aspects of this section and include a review .of a prisoner’s dlscrplmary and other records P

Id. Where the Parole Board clearly states “in its order denymg parole that it cons1dered the

: factors outlined in sectton 24-21-640 and the . . factors publ1shed in its parole form” the

: dec151on ‘will constitute a routme denial of parole and the ALC would have limited authority to - -

_review the decision to determme whether the Board followed proper procedure.” Cooper V. S C. . -
Dep’t of Prob., Parole and Pardon Serv1ces 377 S.C. 489, 497-500, 661 S.E.2d 106 110- 12A

(2008). The ALC can summarrly dismiss the’ mmate s appeal in the case of sucha routine: denial-

of parole. Id. at 500 661 S E 2d at 112. Here the Parole Board clearly stated in its notice of
- rejection that it con51dered the statutory cr1ter1a and the.criteria set forth in Form 1212, which is
~ sufficient under QM Wlth such a showing, no further review by this Court is approprlate -

ORDER :
For the foregomg reasons, the Department ] determmatlon denymg Appellant parole is-

AF FIRMED.
- AND IT IS SO ORDERED

December.2, 2019 S | - Deborah Brooks Durden, Judge
Columbia, South Carolina . R "~ S.C. Administrative Law Court




