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RESPONDENT’S STATEMENT OF ISSUES ON APPEAL
L

Because Appellant drove his co-defendant away after his codefendant shot the victim, a
reasonable juror could find Appellant committed accessory after the fact to murder and therefore, the
trial court properly denied the motion for directed verdict. Further, the issue is not preserved for
review because Appellant failed to state any grounds in support of his motion for directed verdict to
the trial court.

II.

The trial court did not err in allowing testimony concerning several events constituting the res
gestae of the crime. Appellant failed to preserve for review all but one complaint of error which was
evidence he verbally taunted the victim earlier in the day from a moviﬁg vehicle. The testimony was
admissible because its probative value was not outweighed by the negligible danger of unfair
prejudice.

ML

The trial court did not err in allowing a 9mm pistol and photograph of the pistol found in the
codefendant’s truck into evidence. Further, any possibility of error was eliminated when the trial
court instructed the jury to not consider evidence of the 9Imm pistol as evidence against Appellant.

Iv.

The trial court did not err in denying codefendant’s claims of self-defense because

codefendant could have avoided the difficulty and brought a weapon to the difficulty; plus the trial

court was not obligated to believe his unconvincing story.



STATEMENT OF THE CASE

Appellant Calderon was jointly tried with his codefendant, Devin Ruttle on September 10-13,
2018. Ruttle was found guilty of murder and Appellant was found guiity of accessory after the fact
to murder by the jury. Appellant was sentenced to fifteen years imprisonment suspended to five
years imprisonment and five years probation by the Honorable J. Derham Cole. A previous
immunity hearing was held on August 29, 2018 and Judge Cole denied immunity to both defendants
by order dated September 5, 2618.

STATEMENT OF FACTS

It is undisputed Devin Ruttle shot and killed his victim, Dalton Moore, and it is further
undisputed Appellant Caldefon drove him away. Ruttle would claim self-defense, but shortly beforé
the shooting, Justin Rector testified he was in the bed of another pickup truck and he waived at
Victim as he walked down Foster Street to see if Victim needed a ride. Victim declined. Victim was
carrying a soda and nothing else. Tr. pp. 122-28.

As Tammy McAlister and her husband were coming home in their Expedition, they saw a
young man wearing a hoody walking down Foster Street in their neighborhood in Cowpens. As she.
turned into their driveway, in her rear view mirror she saw someone hanging out of a grey truck and
then jump out of the truck. Shortly afterwards, by her porch, she heard two gunshots. Her husband
went towards the nearby community center from where they heard the gunshots to see what
happened. She went next door and gave a description of the truck to the 911 dispatcher who was
already on the phone with her neighbor. From her neighbor’s porch, she saw the young man wearing

the hoody now laying on the ground. Tr. pp. 136-37. The young man was the victim, Dalton Moore.



Jeffrey McCallister is Tammy’s husband, and he testified he also noticed the young man
walking down the street with something in his hand, he thought possibly a Walhnan. Healso saw a
silver pickup truck and observed someone jump out of the passenger side while the truck was still in
motion. The truck continued to drive away. Shortly after, Jeffrey heard the shot; from the front
steps of their house. ’I.“_r..‘pp. 130-32. Thinking of the young man hg just saw, he handed over the
family Chihuahua to his wife and went to see what happened. Running down the street, he foundlthe
young man lying on the ground and administered CPR, as hé was trained to do. Tr. pp. 132-33.

Donald Greene lived across the street from the community center. He heard two shots and
looked out the window to see Dalton stagger, then fall to his knees. He told his wife to call 911 and
ran across the street, helping J éffrey with CPR. Debbie Greene testified she called 911 after her
husband looked out the window after they both heard two gunshots. While on the phone with 911,
she handed the phdne over to Tammy. Tr. pp. 143-44.

Stephanie Brewster lived on the same street. She heard gunshots, walked onto her porch and
saw Dal‘;orll. on his knees. She yelled across the street and asked if he was oka};, he replied he was
shot. She called 911, grabbed a couple of towels, and ran across the street. She saw a man in the
middle of the street running sideways to a car as the car rolled backwards down the slope. It was an
older, bigger model car, tan with four doors. The man wore a lime-green hoody underneath a beige
jacket. Tr. pp. 145-50. |

Jerry and J ennifef Taylor were sitting on the deck behigd their house, on the same street as |
the shooting, when they heard two gunshots. They heard the sound of a rapidiy accelerating car, and

Jerry told his wife, “I bet you that’s somebody trying to get away. Tr. p. 161. He heard the car turn



down the dead end street, then it returned from the dead end, driving at a high rate of speed. The
driver-side rear window had a plastic bag over it. The car was a goldish four-door vehicle, like a
Crown Vic. Tr. pp. 162-63. fennifer Taylor saw two men in the goldish tan car as it raced past the
house, one of the men wore a hoody. Tr. pp. 174-77.

Deputy Sheriff'J émes Rush heard a BOLO for a Ford Ranger and a Crown Vic-type-vehicle.
He found a vehicle meeting the description of the car that had tape marks on the mirror, but no
plastic bags. He turned his vehicle around and stopped the vehicle once f;ivo other patrol vehicles
caught up to him in the pursuit. He found Appellant and Ruttle in the vehicle. Additionally,
firearms were in the vehicle and a loaded magazine lay on the floorboard. ‘He observed adhesive left
behind on the mirror. Ruttle was driving the vehicle at the time of the stop. Tr. pp. 183-91.

Hunter Sizemore was driving his mom’s Ford Ranger and Appellant was a paséenger, driving "
through Cowpens, when he was forced to slow down because Appellant was about to jump out of his
truck. Tr.p.202. Specifically, :Appellant yelled “stop, stop, stop, stop, stop” at the sight of Dalton :'
walking down the street. Tr. p. 209, lines 14-17. When Sizemore did not immediately stop,
Appellant started openirig the door. Tr. p.209. Sizemore also. confirmed the passenger side window
of Ruttle’s car was covered with a trash bag that day. Tr. p. 218. Sizemore testified when Appellant
jumped out of his trq.ck, it looked like Appellant had a pistol in his waistband. Tr. pp. 218-19.

Earlier in the day, Sizemore, Appellant, and another individﬁal helped Ruttle get his vehicle
out of a ditch. Ruttle was driving what Sizemore described as a Crown Vic and was wearing a green
hoody. Tr. pp. 205-08. On the way to help Ruttle, they pasééd Dalton and Appellant yelled at

Dalton something to the effect of “don’t get caught lacking.” Sizemore did not know what that



meant. Tr. pp. 209-11.

Lieutenant Wallace, a SLED -crime scene investigator, processed the ‘gold-color Grand |
Marquis. There were tWo handguné and arnpnunition in the glove compértment. Tr. pp. 247-48; p.
250. Lieutenant Wallace recovered both .40 caliber and 9mm ammunition. Lieutenant Wallace
noted there were po magazines in the-pistols. A magazine of 9mm ammunition was foﬁnd ina bpok '
bag. A 9mm rifle was fo'un'd. in the trunk. A .40 caliber handgun -was also fouﬁd in the vehicle: Tr.
pp. 251-53.

On cross-examination, SLED Agent Harvey Owens testified he received information that
Appellant was present w1th Ruttle when Ruttle disposed of his clothlng, but was not advised that
Appellant assisted in disposing of the clothing. Tr. pp. 280-81. Agent Owens on redirect
examination confirmed App'ellant originally claimed Ruttle dro;/e him away, 'despite the video
évidence'to the contrary. >Tr._p. 284,

Appellant’s niece, Maria Calderon, teétiﬁed she was close with Ruitle, although she
'explaine'd- they were “n(;_t quite” a couple. .Ruttle, throﬁgh Spapphat, told Maria that Ruttle shof ,
- Dalton. When she asked if he kilied Dalton, Ruttle replied, “I just took care of somé business.” Tr.
p. 294, lines 10- 12 Brittni Gossett was friends with Appellant and knew Ruttle through Appellant.
She was best friends with Maria. She testified she was with Maria when Ruttle, through Snapchat,
told Maria he loved her and cared for her strongly. Maria texted why Ruttle was saying this to her
and he replied that hg shot Dalton. When asked if he killed Dalton, Ruttle replied “I took care of
business.” Tr. pp. 30'1—63. |

DNA recoilered from a cartridge matched Ruttle’s DNA. It wasa 1 in 1.2 septillion match.



Tr. pp. 328-29. Pathologist Dr. John Wren testified the bullet went into Dalton’s chest near the
underarm going backwards and slightly upwards. Dr. Wren recovered a .40 caliber hollow point
bullet. Tr. pp. 338-39. Dalton suffered bilateral hemothoraxes resulting in blood building in
multiple cavities. The cause of death was an internal hemorrhage. Tr. pp. 334-40.

Devin Ruttle testified on his own behalf. Ruttle testified on a prior occasioﬁ, he drove
through the neighborhood in Cowpens with Appellant when he saw Dalton, with something behind
his back, start running at their car, which stalled at the top of the hill. Appellant “presented a
weapon” at Dalton and Dalton ran away. Tr. pp. 382-83. Ruttle testified Dalton and Appellant had
prior difficulties with each other but Ruttle never had any problems with Dalton. Tr. pp. 383-84.

On May 5, Dalton flagged Ruttle down, then saw Appellant on the street. He picked
Appellant up and then parked the car and walked to Dalton. Ruttle testified Appellant handed him a
gun before he exited the car. Dalton pulled a knife on Ruttle, and Ruttle pulled out his pistol. He
attempted to fire two warning shots in the air, but the gun Wbuld not go off. Tr. pp. 389-92. Dalton
then charged Ruttle and Ruttle pulled the trigger. Ruttle contended he was not even aiming the
pistol. Appellant started the car and Ruttle got in. Appellant drove away and theylswitched drivers
at the end of the road. Tr. p. 392. Ruttle admitted throwing away items including the gun. Tr. p.
399.

Ruttle also admitted the guns found in his car were his. Ruttle testified he is a gun enthusiast.

It is his hobby. Tr. p. 402. Ruttle also claimed he did not pian to be aggressive and Appellant did
not know Ruttle would shoot Dalton. Tr. pp. 402-03. Ruttle testified he ran back to the car because

he was scarred. Ruttle did not remember if Appellant stopped driving before or after Ruttle told



Appellant about the shooting. Tr. pp. 404-05. On cross-examination, Ruttle admitted he originally
claimed he was not on Foster Street that day. Ruttle also told law enforcement he did not know
Dalton. Tr. p. 409.

Ruttle admitted the 9mm AR1S recovered from the tr-unk was his. Tr. p. 435. Ruttle agreed
there was .40 caliber ammunition in his car even though the .40 caliber gun was Appellant’s. Tr. pp.
435-36. Ruttle used Appellant’s .4.0 caliber gun when he shot Dalton. He claimed he got rid of
Appellant’s gun without talking about it with Appellant. Tr. p. 454.

Brianna Ivestor testified Ruttle and Appellant arrived at her house. Ruttle said someone tried
to kill him with a knife. Ruttle threw several items away. He gave Ivestor money for their son.
Then both Ruttle and Appellant left. Tr. pp. 459-60.

At the close of evidence, the trial court gave an instruction to the jury that the 9mm rifle
found in the trunk of the car was not being offered as evidence against Appellant. Tr. p. 490, line 19

—p. 491, line 7.



ARGUMENT

L

Because Appellant drove his co-defendant away after his
codefendant shot the victim, a reasonable juror could find
Appellant committed accessory after the fact to murder and
therefore, the trial court properly denied the motion for directed
verdict. Further, the issue is not preserved for review because
Appellant failed to state any grounds in support of his motion for
directed verdict to the trial court. '

Appellant alleges evidence waé not sufficient for the case to be submitted to the jury.
However, it is undisputed that Appellant drove Ruttle away from the immediate scene after Ruttle
shot Victim. Seven neighbors heard the gunshots, and Appellant hastily drove the vehicle away,
rapidly accelerating és he turned down a side street.

At the close of the State’s evidence, Appellant’s counsel made only a generalized directed
verdict rhotion, stating, “We move also for a directed verdict. We believe inthe light most favorable
to the state they have not met their burden to go before the jury.” Tr. p. 3646, lines 11-13. Neither
defendant moved for directed verdict after they rested their respective cases. Tr. p. 484. Following
the State’s reply witness, Appellant’s counsel moved for directed verdict, arguing “I renew my
request for a directed verdict. I don’t believe the state has met its burden to go forward to the jury.”

Tr. p. 492, lines 1-3.

Merely moving for a directed verdict without stating any grounds is insufficient to preserve a

directed verdict issue for review. State v. Kennerly, 331 S.C. 442, 503 S.E.2d 214 (Ct. App. 1998)
aff’d, 337 S.C. 617, 524 S.E.2d 837 (1999). Issues not raised to the trial court in support of the

directed verdict motion are not preserved for appellate review. State v. Russell, 345 S.C. 128, 132,




546 S.E.2d 202, 204 (Ct. App. 2001); State v. Jordan, 255 S.C. 86, 177 S.E.2d 464 (1970).

Because Appellant failed to make any argument or direct the trial court as to what elements
of the offense Appellant believed the State failed to prove, Appellant failed to preserve for review
any argument that the trial court erred in declining to direct a verdict.

Further, the State presented sufficient evidence to present the case to the jury. When
considering a motion for directed verdict, the trial court is concerned with the existence of evidence,

not its weight. State v. Walker, 349 S.C. 49, 53, 562 S.E.2d 313,315 (2002). Inreviewing the denial

of a motion for a directed verdict, the reviewing court must view the evidence in the light most '
favorable to the State. Id.
Once a defendant comes forward with proof, the propriety of a directed verdict is judged on

all the evidence. Statev. Hépburn, 406 S.C. 416,432,753 S.E.2d 402,410 (2013). However, when

a defendant only offers proof'to explain, impeach, or rebut a codefendant’s testimony, such evidence
will not be considered in the directed verdict analysis. Id. at 433, 753 S.E.2d at 410. In the instant
case, Ruttle’s testimony served to support Appellant’s claims that he lacked knowledge of thé freshly
committed felony and that no felony occurred because Ruttle killed in seif—defenée. Appellant’s one
witness, Maria Calderon, was recalled to the stand by Appellant before Ruttle called any witnesses
and Maria’s testimony was in no Way responsive to Rutﬂe’s evidence that followed. State v.
Phillips, 416 S.C. 184, 195, 785 S.E.2d 448, 453 (2016) (finding because appellant’s testimony
preceded her codefendant’s defense, the waiver rule still applied). Accordingly, Hepburn'’s
limitation on the waiver rule does not apply in the instant case. waqver, regardless of Ruttle’s .

testimony, the State’s evidence aloné was sufficient to submit the case to the jury.



Ultimately, the question for review of the denial of a motion for directed verdict is whether,

in view of the evidence in the light most favorable to the State, a rational trier of fact could find all

| the elements beyond a reasonable doubt. State v. Robinson, 310 S.C. 535,539,426 S.E.2d 317,3 18
(1992) (finding any rational trier of fact could have found all the elements of the crime beyond a
reasonable doubt in affirming the denial of a motion for directed verdict and citing Jackson v.
Virginia, 443 U.S. 307 (1979)). The task of the trial court is to‘ simply determine “whether the |

- ‘evidence presented is sufficient to allow a reasonable juror to find the defendant guilty beyond a

reasonable doubt.” State v. Bennett, 415 S.C. 23:2, 781 S.E.2d 352 (2016). The reviewing court
should affirm if in viewing the evidence in the light most favorable to the State, “the evidence could

induce a reasonable juror to find [the defendant] guilty.” See State v. Pearson, 415 S.C. 463, 474,

783 S.E.2d 802, 808 (2016).
As observed in Pearson, the United States Supreme Court noted the following;

[T]he relevant question is whethet, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could
have found the esseritial elements of the crime beyond a reasonable
doubt. . . . This familiar standard gives full play to the responsibility
of the trier of fact fairly to resolve conflicts in the testimony, to weigh
the evidence, and to draw reasonable inferences from basic facts to
ultimate facts. | )

Pearson, 415 S.C. at 471 n.2, 783 S.E.2d at 806 n.2 (quoting Jackson, at 319) (emphasis in the -

~ original); see also State v. Richburg, 250 S.C. 451, 459, 158 S.E.2d 769, 772 (1968) (“When the
evidence is susceptible of more than one reasonable inference, questions of fact must be submitted to
the jury.”).

To prove a defendant gﬁilty of accessory after the fact, the State must prove the following

10



elements: (1) a completed felony; (2) the accused knew the principal committed the felony; and (3)

the accused harbored or assisted the principal felon. State v. Legette, 285 S.C. 465, 466,330 S.E.2d

293, 294 (1985); State v. Blakely, 402 S.C. 650, 656, 742 S.E.2d 29, A32‘ (Ct. App. 2013). “The

assistance or harboring rendered must be for the purpose of enabling the principal felon to escape
detection or arrest.” Legette, 285 S.C. at 467,330 S.E.2d at 294. “An accessory after the fact is one
who, knowing a felony to have been committed receives, relieves, comforts, or assists the felon.”

State v. Nicholson, 221 S.C. 399, 405, 70 S.E.2d 632, 634 (1952) (citation and internal quotation

marks omitted). The person must know of the felony and know the person aided is the guilty party,
and the accused must intend to shield the person aided from the law. Id.

The Kentucky Court of Appeals observed, “Certainty of knowledge [a felony has been
committed] is not required. It is sufficient that the accused had actual knowledge of facts whi;:h
would give him good reason to believe the person assisted to be the felon.” Maddox v.

Commonwealth, 349 S.W.2d 686, 688-89 (Ky. Ct. App. 1960).

A person merely present at the time of the crime may become an accessory after the fact if the

person “thereafter aids the perpetrator to cover it up or escape from the crime.” State v. Collins, 329
S.C. 23, 27, 495 S.E.2d 202, 205 t1998). This is a recent modification to case law that now
recognizes absence from the scene of the crime is not an essential element of accessory after the fact,
and that “mere presence at the scene will not preclude an accessory verdict where the defendant
" becomes involved after the comrnission of the substantive offense.” Id. at 27-28, 495 S.E.2d at 205
(emphasis removed, internal quotation marks omitted).

The Kentucky Court of Appeals observed:
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Any assistance whatever given to a felon to hinder his being
apprehended, tried, or suffering punishment makes the assistor an
accessory. IV Blackstone 37. ‘The true test for determining whether
one is an accessory after the fact is, to consider whether what he did
was done by way of personal help to his principal, with the view of
enabling the principal to elude punishment — the kind of help
rendered appearing to be unimportant.” Bishop’s Criminal Law 365
(§634).
Maddox, at 689.

In Maddox, the defendant, a union field representative, was accused of / accessory aftér the
fact when a miner told Maddox he shot a man during a strike. Maddox gave the shooter a ride to
nearby Barbourville, and then gave the shooter money to take a taxi cab to Pineville. Maddox
claimed he took the shooter to Barbourville to surrender to police, and then when the shooter was
worried about being subjected to violence there, Maddox gave him fare for the taxi so he could
surrender to police in Pineville. However, a passenger contradicted this testimony, indicating
Maddox never told the shooter he should surrender to law enforcement and that Maddox told the
shooter to take the taxi home. Id. at 690-91. The Kentucky court observed, “Thus it may be seen
that apart from Maddox’s own version of the matter there was very little in the evidence to persuadev
the jury that his motives were simon-pure.” Id. at 691. The court also held, “We do not think . . . that
an intent on the part of [the shooter] to escape or avoid detection was necessary in order for Maddox
to become an accessory.” Id. at 691.

In State v. Best, 674 S.E.2d 467, 472 (N.C. Ct. App. 2009), the North Carolina Court of
Appeals found evidence supported that Best provided substantial assistance to the principals when he

drove them away from the crime scene to a motel, washed the exterior and vacuumed the interior of

the car, and picked up both principalé at the hotel the next day, appearing at a party with one of the
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principals the next night.

In the instant case, Appellant does not contest the existence of a completed shooting. Ruttle
shot Victim — the felony wés alréady completed when he ran to his own car, which Appellant was
driving. Further, a reésonable juror could infer Appellant Wés aware a felony was just committed.
Appellant had already switched seats and the vehicle was already moving towards Ruttle, who got in
the vehicle and was drivén away from the scene. Seven neighbors heard the gunfire, two from inside
their house, so a reasonable juror could find Appellant must have also heard the gunfire given his
closer proximity to the shooting. The car was described as turqing off Foster and driving quickly to
the dead end street, theﬁ racing back to Foster Street before leaving the immediate location of the |
shooting. A reasonable juror could find that Appellant rendered assistance to Ruttle by driving him
from the immediate scene fo avoid detection. The shooting oécurred in a residential neighborhood
and one neighbor already was present by the time Ruttle jumped in the vehicle. Other neighbors
descended on the scene shortly thereafter. So the motive and need for a speedy getaway to avoid
detection is readily apparent.

Therefore, there is sufficient evidence for a reasonable juror to find Appellant guilty of

~ accessory after the fact. See People v. Scott, 170 Cal.App.3d 267 (Cal. Ct. App. st Dist. 1985)
‘ '(ﬁnding evidence supported Scott as an accessory after the fac"t toa completed bank robbery where
pvide_nce showed she agreed to give a ride to the robber and dropped him off near the bank and
waited for his return — she claimed not to know he was going t0 commit a crime. She drove him

away when he returned, and loose' cash was found in and around her purse when her car was stopped

by police); Jones v. United States, 716 A.2d 160 (D.C. Ct. App. 1998) (noting “[e]ven if joining Rice

13



in his flight would not in itself be enough to render appellant an accessory after the fact, this action -
could be considered by the jury as further proof bearing upon the nature and purpose of any

ambiguous action in the cut.”).
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I1.
The trizil court did not err in allowing testimony concerning
several events constituting the res gestae of the crime. Appellant
failed to preserve for review all but one complaint of error which
was evidence he verbally taunted the victim earlier in the day
from a moving vehicle. The testimony was admissible because its
probative value was not outweighed by the negligible danger of
unfair prejudice.
Appellant argues the trial court erred in allowing testimony concerning three events: (1) The
“Easter incident” dﬁring which Appellént presented a weapon when Victim allegedly charged Ruttle
-and Appellant while they were in a vehicle. This was testified to by Ruttle during the defendants’
case. (2) Testimony by Hunter Sizemore that earlier in the day when they passed Victim walking on
~ the street, Appellant yelled “don’t get caught lacking.” (3) Ruttle’s testimony that Appellant gave
Ruttle a gun when he left the vehicle to speak with Victim. Appellant argues the evidence was not
admissible under Rules 401, 402, 403, and 404, SCRE. Only the objection.to Appellant warning
~ Victim to not get caught “lacking” is preserved for review. Appellant did not object to Ruttle’s
testimony before the jury so those complaints are not preserved for review.
Easter incident as testified to by Ruttle
~ Prior to trial, counsel made an in limine motion to exclude various prior incidents, the only -
obj ection relevant to this appeal being to an incident around Easter a few weeks prior to the murder. -
In response to the motion, the prosecution reminded the trial court, “Your Honor heard briefly about
one during the pretrial hearing which it was just about —I think it was about three weeks prior to this

involving both defendants being in the area of the victim’s house and a gun being pulled out on the

victim.” Tr. p. 20, line 23 — p. 21, line 2. The prosecution argued that the incident went towards
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motive and intent. Tr. p. 21, lines 3-5. Appellant argued that because he was charged with accessory
after the fact, the prior incident would be irrelevant and prejudicial. The prosecution countered the
evidence would show Appellant “helped ferret the shooter aWay from the scene and help him dispose
of evidence.” Tr. p. 22, lines 1-9. The prior incident showed motive and intent “towards that he
wanted something to h’appen to Dalton. Whether he initially caused it, encouraged it on that day in
question, he certainly was in agreement with what happened.” Tr. p. 22, lines 10-13. The trial court
found that what the parties referred to as the “Easter incident™ was relevant because both defendants
were preéent and the evidence went to the state of mind of each as well as the state of mind of the
victim. Tr. p. 22, lineé 16-21. Appellant argued his participation in' the event should not be
mentioned, because the incident was relevant as to Ruttle, but not Appellant. Tr. pp. 23-24.
However, the trial court found it was relevant evidence showing either Ruttle or Victim were acting
in self-defense at the time of the shooting. Tr. p. 24, lines 4-12.

After the State rested its case, Ruttle testified in his own defense. He testified that on Easter,
he and Appellant went to see someone who Appellant knew in Victim’s neighborhood. Driving in
the neighborhood, Ruttle saw Victim standing on the edge of his driveway with his hand behind his
back. The car cutoff as Ruttle drove it up a hill and Ruttle saw in his mirror that Victim ran towards
Ruttle’s car with his hand still behind his back. Ruttle testified he panicked and he alerted Appellant
who “presented a weapon towérds [Victim] . ...” Victim then ran the other way. Tr. pp. 382-83.
Appellant did not renew the earlier in limine objection when Ruttle testified about the Easter
incident. |

The issue concerning the admissibility of the Easter incident is not preserved for review. A
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‘ruling in limine is not a final ruling on the admissibility of evidence. State v. Griffin, 339 S.C. 74,

528 S.E.2d 668 (2000); State v. Hughes, 336 S.C. 585, 521 S.E.2d 500 (1999). Generally, amotion

in limine seeks a pre-trial evidentiary ruling to prevent the disclosure of potentially prejudicial matter
to the jury. See State v. Floyd, 295 S.C. 518, 369 S.E.2d 842 (1988). A pre-trial ruling on the
-admissibility of evidence is prelimihary, and is subject to change based on developments at trial. Id.

Unless an objection is made at the time the evidence is offered and a final ruling made, the issue is

not preserved for review. State v. Schumpert, 312 S.C. 502, 435 S.E.2d 859 (1993) reversed on

other gi’bunds by State v. Stukes, 416 S.C. 493, 787 S.E.2d 480 (2016).

Don’t get caught lacking |
Hunter Sizemore testified he was driving on Foster Street and Appellant was a passenger
earlier on the day of the shooting. Tr. p. 210, lines 10-25, Speciﬁcally, Sizemore testified as
follows on direct examination:
| Q: You drove down Foster Street.
A: Yes, sir. -
Q: And at some point you passed Dalton walking?
A: Yes, sir. _
Q: And Mr. Calderon yelled something at him? |
A: Yes, sir.
Q: Do yoﬁ remember what it was?

A: Something like don’t get caught lacking or something. It was
something like don’t get caught lacking or something.

Q: What does that mean?
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A: Honestly, I don’t have a clue.
[Appellant’s counsel]: Objection, Your Hoﬁqr. Speculation.
Tr. p. 210, line 14 — p. 211, line 1. The trial court overruled the objection, advising that if the
witness knew what the term meant, he could testify to it. However, when asked whether the phrase
was slang for something, Sizemére indicated he “honestly” did not know what the phrase meant. Tr.
p. 211, lines 2-12. Appellant’s counsel then asked to be heard in camera and argued that the
testimony was speculative and not relevant. Tr. pp. 211-12. The trial court overruled the ij ection.
Tr. p. 213. Back in the presence of the jury, Sizemore confirmed that in his statement, he advised
law enforcement that Appellant said, “Don’t get caught slacking” but Sizemore did not know what
that meant. He believed he told Appellant to calm down. Tr. p. 214, lines 3-17.
Appellant does ﬁot explain why evidence of Appellant’.s taunt was unfairly prejudicial, and
although A}:;pellant does make a conclusory argument generally a_bout the admission of prior bad acts

under Rule 404(b), Appellant does not explain how this action qualifies as “[e]vidence of other

crirﬁes, wrongs, or acts.” Rule 404(b), SCRE; see State v. Fa}ulkner, 274 S.C. 619,621,266 S.E.2d -
420, 421 (1980) (“While the State may not attack a criminal defendant’s qharacter uﬁless he has.
placed it in issue, relevant evi’denc¢ admissible for other purposes ne_ed not be excluded mereiy
because it incidentally reﬂecté upon the defendant’s reputation.”). Nonetheless, a reasonable juror’ ~
could conclude Appellant and.Ruttle were taunting Victim and it was during this campaign or
harassment or taunting that Ruttle shot Victim, with or without Appellant’s prior k-no>wledge,
rendering the evidence relevant.

Ruttle testifies Appellant handed him the gun he used to shoot Victim
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A

Appellant also complains about Ruttle’s direct examination testimony that before Ruttle got ‘
out of his vehicle, Appellant handed him a gun. Tr. pp. 389-90. However, Appellant did not object
to Ruttle’s direct examination testimony. Therefore, this complaint of error is not preserved for

review. The failure to object when evidence is offered constitutes a waiver of the right to raise the

issue on appeal. State v. Simpson, 325 S.C. 37, 42, 479 S.E.2d 57, 60 (1996).
Whether or not it was éoincidence Ruttle picked up Appellagt before confronting
Victim
Buried deeper in the argument is the offhand complaint that the trial court should not have
allowed the prosecution.to suggest it was more than coincidence that Ruttle picked up'Appellant
“before parking the car and confronting Victim. During cross-examination, counsel objected to the
prosecutor’s question asking Ruttle if it was just a coincidence that he rode by Victim at the same
time Ruttle was driving down the street. Appellant contended the premise of the question was not an
appropriate characterization since Appellant was being tried as an accessory after the‘fact and not as
a principal. Tr. pp. 415-17. The objection was overruled after the State argued he was challenging
the veracity of Ruttle’s testimony. The trial court overruled the obj ection. Tr. p. 417.
The testimony was proper because it was cross-examination and reasonable challenge to -
Ruttle’s testimony. State v. Plath, 277 S.C. 126, 142, 284 S.E.2d 221, 229 (1981) (noting that wide
latitude is allowed on cross-examination than on direct examination and the scope is largely

discretionary with the court) overruled on other grounds by State v. Collins, 329 S.C. 23,495 S.E.2d

202 (1998); State v. Short, 333 S.C. 473,511 S.E.2d 358 (1999). Further, it was relevant to callinto

question whether or not Ruttle was not at fault in brining on the difficulty. Appellant pointed a gun
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at Victim and taunted Vicﬁm. Ruttle claimed he was going to tell Victim he did not have a problem
with Victim, yet he picked up Appellant, the person with whom Victim was locked in the bitter
dispute leadiﬁg to Victim héving a guﬁ drawn on him. The prosecu;cion would be remiss not to point
out this fallacy 1n the te;sﬁmony.» -

Res Gestae

Appellant’s argument félters with the viewpoint advanced by Appellant that only evidence of
the felony and everything that happened after the felony 1s admissible in a trial for acéessory after the
fact. However, all the evidence was relevant res gestae testimony that showed the complete story.
Appellant and Victim were not on good terms_and Appellant had a prior confréntation with Vietim,
' taunted Victim, and jumped out of a moving vehicle in the proximity of Victim to join forces witﬁ
Ruttle. A réésonablejuror could find that althoﬁgh Appellant (iid not plan on the subsequent murder
to occur, he nonetheless assisted Ruttle at the culmination of their pattern of confrontation with
* Victim with the intent to help Rﬁttle avoid detection. Accordingly, the trial court did ﬁot err in
allowing:r the admission éf any of this testirﬁony.

“The relevance, materiality, and admissibility of evidence are matters within the sound
 discretion of the trial court and a ruling will be disturbed only ﬁpqﬁ_ é showing of an abuse of

discretion.” State v. Shuler, 353 S.C. 176, 184, 577 S.E.2d 438, 442 (2003). Thus a trial court’s

decision regarding the comparative probative value and prejudicial effect of relevant evidence will be

reversed only in exceptional circumstances. Statev. Adams, 354 8.C.361,580S.E.2d 785 (Ct. App.
2003). “If judicial self-restraint is ever desirable, it is when a Rule 403 analysis of a trial court is

reviewed by an appellate tribunal.” State v. Hamilton, 344 S.C. 344,358, 543 S.E.2d 586, 598 (Ct.
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App. 2001) overruled on other grounds by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). - -

In the instant case, all three pieces of evidence constitute the res gestae of the crime.
“Evidence of other crimes is admissible under the res gestae theory when the other actions are so
intimately connected with the crime charged that their admission is necessary for a full presentation

of the case.” Anderson v. State, 354 S.C. 431, 581 S.E.2d 834 (2003) (defendant’s assault on

defendant’s former girlfriend and his threat to shoot her or the other man provides the context of

subsequent shooting of the other man and is admissible as res gestae); accord State v. Benjamin, 345

S.C. 470, 549 S.E.2d 258 (2001) (finding, in prosecution of armed robbery and murder at a Citgo,
evidence of subsequent robbery at a Dodger’s store, where defendant dropped his gun, was
admissible under res gestae theory, as it was necessary to a full presentation of State’s case); State v.
Gagum, 328 S.C. 560, 492 S.E.2d 822 (Ct. App. 1997) (in strong arm robbery prosecution, evidence
that defendant offeréd his civilian captors dope to let him go was admissible as res gestae of crime);
State v. Crim, 327 S.C. 254, 489 S.E.2d 478 (1997) (Evidence of defendant’s larceny of car
defendant drove when the accident leading to the felony DUI charge occurred was admissible as res

gestae in prosecution for felony DUI); State v. Adams, 322 S.C. 114, 470 S.E.2d 366 (1996)

(defendant’s use of cocaine prior to robbery and murder admissible as the drug usage was
inextricably intertwined with robbery and murder) overruled on other grounds by State v. Giles, 345

S.C. 470, 754 S.E.2d 261 (2014); State v. Johnson, 306 S.C. 119, 410 S.E.2d 547, 552 (1991)

(finding that evidence of a dead body in defendant’s van tended to explain why the defendant shot
the trooper when the trooper opened the van door).

In the instant case, the Easter incident showed existing animus between the parties, and as to

21



Ruttle, provided evidence to the jury that Ruttle had a reasonable fear of apprehension from Victim.
From the State’s perspective, the evidence defeats self-defense because it suggests Ruttle brought on
the difficulty by approaching a persoﬁ with whom he had pre\;icl)us difficulties.

Appellant’s taunting Victim with the ambiguous phrase, “don’t get caught lacking” (or
“slacking™) suggests animus between the parties. A reasonable juror could interpret the term to mean
do not get caught “lacking”. a.weapon. It certainly represents a taunt, showing a willingness for
Abpellant and Ruttle to confront Victim even if no preexisti‘ng. plan bétwecn»the defeﬁdants to
murder Victim developed. Once Victim was killed, the evidence suggésts Appellant was willing to
assist Ruttle to flee the scene. A reasonable juror could view thé evidence aé a whole as a program
of taunting Victim that went out of control when Ruttle shot the Victim' during an unnecessary '
confrontation with Victim.

Evidence that Appellant handed Ruttle the weapon is probative because it is further evidence
that Appellant was aware Ruttle comfriitted a felony when Ruttle ran bapk to the car following

gunshots. See People v. Plengsangtip, 148 Cal.App.4th 825 (Cal. Ct. App. 4th Distict 2007) (“[I]n

determining whethér a defendant ‘had the requiéite knowledge and intent to commit the crime of
accessory, the jury‘may consider such factors as the defendant’s pc;ssible pr?:sence at the crime or
other means of knowledge of its commission, as well as his companionship and relationship with the
principal before and after the offense.”) (citation and internal quotation marks omitted). Further, itis
evidence tending to prove the felony itself since the gun Appeliant handed Ruttle was the gun Ruttle
used to murder Victim regardless if Appellant knew beforehand Ruttle would shoot Victim. Ruttle’s

decision to dispose of a weapon he did not even own also is some evidence of Ruttle’s consciousness
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- of guilt: Statev. McDowell, 266 S.C. 508, 515, 224 S.E.2d 889, 892 (1976) (“As a general rule, any
gﬁilty act, conduct, or statements on the part of the accused are admissible as some evidence of
consciousness of guilt.”). Since the State was required to prove the felony occurred, the testimony is

probative and not unfairly prejudicial. Rule 403, SCRE.
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II.

The trial court did not err in allowing a 9mm pistol and
photograph of the pistol found in the codefendant’s truck into
evidence. Further, any possibility of error was eliminated when
the trial court instructed the jury to not consider evidence of the
9mm pistol as evidence against Appellant.

Appellant argues the trial court erred in admitting a 9mm pistol, modified to look like arifle,
that was found in Ruttle’s trunk. The improper admission of evidence is reversible error only when

the admission causes prejudice. State v. Mitchell, 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985).

Reversal of a circuit court’s ruling on the admission or exclusion of evidence requires prejudice to

the defendant. State v. Livermah, 386 S.C. 223, 233-34, 687 S.E.2d 70, 75 (Ct. App. 2009).
Appellant was not prejudiced by admission of the rifle or the photographs because Rutt_le admitted
the rifle was his and explained he collected firearms. Tr. p. 435. No evidence was presented that
Appellant possessed the gun or was aware it was in the trunk. “To show prejudice, there must be a
reasonable probability that the jury’s verdict was influenced by the challenged evidence or lack
thereof.” State v. Lee, 339 S.C. 521, 527, 732 S.E.2d 225, 228 (Ct. App. 2012) (quoting State v.
Kirton, 381 S.C. 7, 24, 671 S.E.2d 107, 115 (Ct. App. 2008)).

Additionally, the evidence was cumulative to evidence that other weapons and ammunition
were found in the cab of the vehicle and the glove compartment. The introduction of inadmissible

evidence is harmless when the evidence is merely cumulative to other evidence presented without

objection. Kirton, 381 S.C. at 37-38, 671 S.E.2d at 122-23. When other properly admitted
testimony reveals essentially the same information, the jury’s exposure to improper evidence is

harmless. State v. Brown, 344 S.C. 70, 75, 543 S.E.2d 552, 554-555 (2001); State v. Funderburke,
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251 8.C. 536, 540, 164 S.E.2d 309, 311 (1968) (“Cumulative evidence has repeatedly been defined
to be additional evidence of the same kind to the same point.”).

Further, the trial court admonished the jury to not consider evidence of the 9mm rifle in
determining Appellant’s guilt or innocence. Tr. p. 490, line 19 —p. 491, line 7. Specifically, the
trial court advised the jﬁy: |

During the course of the trial evidence is received and it may
be received for the purpose of being evidence against one defendant
or against another defendant. So you have to separate the evidence as
it relates to the charges against the separate defendants.

In this case there was introduced during the trial Exhibit 65,
which was identified as a 9mm pistol with an extended grip, I would

. say. It looks longer than a regular pistol. Looks like a rifle. It’s in
the box. But that was Exhibit 65. And it was testified to that that
exhibit was recovered from a vehicle that is shown in Exhibit 14.

That evidence has been offered as against the case, the state’s
case, against Mr. Ruttle, That particular piece of evidence has not
been offered in the state’s case against Mr. Calderon.

There is no connection with Exhibit 65 and Mr. Calderon, and
so you’re not to consider that piece of evidence in any way in your
determination as to the verdict in his particular case.

Tr. p. 490, line 14 —p. 491, line 7. Jurors are presumed to follow the trial court’s instructions. State
v. Queen, 264 S.C. 515, 521, 216 S.E.2d 182, 185 (1975). Therefore, the risk of prejudice to
Appellant was eliminated.

Additionally, the trial court did not err. Ruttle’s attorney objected in camera prior to
Lieutenant Wallacg taking the stand. Appellant joined his co-defendant’s objection. The basis ofthe
objection was that the weapon was prejudicial and looked more powerful than it really was.
Appellant explained it was a 9mm pistol modified to look like a rifle, but it was ndt the high-

powered weapon it might appear to be. Tr. pp. 230-31.
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In response, the prosecutor noted it was one of several weapons found in the car that Ruttle
and Appellant were driving and the vehicle belonged to Ruttle. The prosecutor explained he wanted
to tell the story to the fullest and not leave out a piece of what happened. Additionally, the
prosecutor noted Ruttle was claiming that he came to the incident with no ill intentions, and evidence
showing access to the two weapons in the glove compartment and the rifle in the truck constitutes
evidence that Ruttle cox_lld have had some other motive than making peace when approaching
Victim. Therefore, the prosecutor contended the evidence was relevant. Tr. pp. 231-32. The trial
court overruled the objecﬁon. Tr. p. 232.

| The admission or exclusion of evidence is a matter addressed to the trial court’s sound
discretion and will not be reversed absent a manifest abuse of the trial court’s discretion and
probable prejudice. State v. Wise, 359 S.C. 14, 21, 596 S.E.2d 475, 478 (2004).

For evidence to be admissible, it must be relevant. Rule 402, SCRE. Relevant evidence is
“evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the evidence.”
Rule 401, SCRE. “Evidence is relevant if it tends to establish or make more or less probable some
matter in issue upon which it directly or indirectly bears, and it is not required that the inference
sought should necessarily follow from the fact proved.” State v. S§veat, 362 S.C. 117, 126-27, 606
S.E.2d 508, 513 (Ct. App.2004). Relevant evidence may be excluded where its probative value is
substantially outweighed by the danger of unfair prejudice. Rﬁle 403, SCRE; State v. Pagan, 369
S.C. 201, 210, 631 S.E.2d 262, 266 (2006). A trial court’s decision regarding the comparative

probative value and prejudicial effect of evidence should be reversed only in exceptional
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circumstances. State v. McLeod, 362 S.C. 73, 81, 606 S.E.2d 215, 219 (Ct. App.2004).

Determination of relevancy is largely within the discretion of the trial court and will not be reversed
absent an abuse of that discretion. Sweat, 362 S.C. at 127, 606 S.E.2d at 513. “[T]he proper test
places the burden on the opponent of the evidence to establish inadmissibility [under Rule 403,
SCRE].” State v. King, 424 S.C. 188,200, 818 S.E.2d 204,210, n. 6, (2018). In the instant case, the
evidence Waé relevant as to Ruttle becaﬁse Ruttle’s numerous weapons suggest that he went into his
confrontation with Victim prepared for violence. Therefore, the trial court’s ruling was not

erroncous.
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IV.
The trial court did not err in denying codefendant’s claims of
self-defense because codefendant could have "avoided the
difficulty and brought a weapon to the difficulty; plus the trial
court was not obligated to believe his unconvincing story.

Appeliant argues that the trial court should have granted immunity to Ruttle, and in turn
Appellant, based on Ruttle’s testimony alleging self-defense. However, Ruttle brought a weapon to
the confrontation with Victim “just in case” and could have avoided the difficulty with someone he
claimed to have been in fear of. The tri.al court acted within its discretion in denying the motion for
immunity.

Immunity hearing

Ruttle testified at the immunity hearing that he did not know Victim well. They maybe
crossed paths a couple of times. Immuﬁity hearing transcript (Imm. Tr.) p. 13. He recalled both him
and Victim Being ata birthday party when he was thirteen years old, six years ago. Imm. Tr. pp. 34-
35. However, Ruttle was aware that Appellant and Victim had a past dispute of some sort, possibly
stemming from a girl. Imm. Tr. p. 14.

Ruttle waited until cross-examination before testifying about the prior Easter incident. Ruttle
claimed he was driving his car down Foster Street and the car stalled at the top of the hill when
Victim charged out, holding something behind his back that made Ruttle think it was a weapon.
Appellant got out of the car and pointed a gun at Victim. Ruttle claimed Victim made it seem like he
had a weapon and Ruttle felt like his life was in danger that day. Imm. Tr. pﬁ. 35-36.

As to the day of the homicide, Ruttle testified he was driving his vehicle down Foster Street

when he saw Victim walking in the opposite direction. Ruttle claimed Victim “waived” Ruttle
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down. Ruttle testified he wanted Victim to know he did not have any issues with Victim. Imm. Tr.
pp. 16-18. So he turned his vehicle around in a parking lot to drive back towards Victim. By then,
Appellant jumped out of Hunter Siéemore’s truck and Ruttle let Appellant in his vehicle. Ruttle
knew Appellant was mad at Victim and Ruttle was worried he might have done sdmething violent
towards Victim. Imm. Tr. p. 20.

Ruttle parked his car and told Appellant to wait. He told Appellant he was going to speak
with Victim. Appellant gave Ruttle a gun and told Ruttle to take the gun “just in case.” Imm.
Tr. p. 20. Ruttle put the gun in his waistband, got out of the car, and looked for Victim. He jumped »
the ditch and saw Victirﬁ in a parking lot. Imm. Tr. p. 20.

Ruttle claims he approached Victim and told him, “Hey, man. Ireally don’t know what you
and [Appellant] have got going on but I don’t have anything to do with any of that.” Imm. Tr. p. 20,
line 25 —p. 21, line 2. Ruttle claims at that point Victim reached behind his back and pulled out a
knife. Ruttle told Victim to stop. He pointed his gun in the air to fire a warning shot, but the gun did
not fire. Ruttle did not tﬁink he could outrun Victim and Ruttle lowered the gun and cocked it back,
then “let it go” pulling the trigger as Victim moved towards ‘him. Imm. Tr. p. 21.

Ruttle testified he was scared and did not know what to do so he got in the passenger seat of
his car and Appellant drove them away. He explained, “I heard the tires screeching. I turned around
and got in the car.” Imm. Tr. p. 43, lines 17-19.

They switched drivers at the end of another street. Imm. Tr. p. 22. Ruttle then went to his
girlfriend’s house and gave her all the money he had on him. He threw the gun in the trashcan, and

disposed of his shoes and his distinctive lime-green hoody. Imm. Tr. pp. 26-27; p. 30; p. 45. He
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testified he planned to turn himself in, but law enforcement stopped his car first before he could turn
himself in. Imm. Tr. p. 26. He concluded direct-examination by apologizing to Victim’s mother.
Imm. Tr. p. 27. |

Standard of Review

“A claim of immunity under the Act requires a pretrial determination using a preponderance
of the evidence standard, which this court reviews under an abuse of discretion standard of review.”
State v. Jones, 416 S.C. 283,290, 786 S.E.2d 132, 136 (2016). “An abuse of ciiscretion occurs when
the trial court’s ruling is based on an error of law or, When grounded in factual conclusions, is
without evidentiary support.” Id. The Court will “not re-evaluate the facts based on its own view of
the preponderance of thev evidence but simply determines whether the trial court’s ruling is supported

by any evidence.” State v. Mitchell, 382 S.C. 1, 4, 675 S.E.2d 435, 437 (2009).

Discussion
“Consistent with the Castle Doctrine and the text of the Act, a valid case of self-defense must
exist, and the trial court must necessarily consider the elements of self-defense in determining a
defendant’s entitlement to the Act’s immunity.” State v. Curry, 406 S.C. 364,371,752 S.E.2d 263,
266 (2013). This includes all elements of self-defense, save the duty to retreat. Id. To establish a
case of self-defense, the defendant must first establish he is:
without fault in bringing on the difficulty. Second, the defendant
must have actually believed he was in imminent danger of losing his
life or sustaining serious bodily injury, or he actually was in such
imminent danger. Third, if his defense is based upon his belief of
imminent danger, a reasonably prudent man of ordinary firmness and
courage would have entertained the same belief. If the defendant

actually was in imminent danger, the circumstances were such as
would warrant a man of ordinary prudence, firmness and courage to
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strike the fatal blow in order to save himself from serious bodily harm
or losing his own life. Fourth, the defendant had no other probable
means of avoiding the danger of losing his own life or sustaining
serious bodily injury than to act as he did in this particular instance.

State v. Douglas, 411 S.C. 307, 318, 768 S.E.2d 232, 238-39 (Ct. App. 2014).

If a defendant fails to prove any element of self-defense, then a defendant is not entitled to a

finding of immunity. _Sié State v. Lockamy, 369 S.C. 378, 631 S.E.2d 555 (Ct. App. 2006) (finding

a defendant is not entitled to an instruction on self-defense if evidence is lacking supporting any
single element of self-defense). “Because all of the elements are required to establish self-defense . .
. [i]t is an axiomatic principle of law that [self-defense] has not been established if any one element
is disproven.” Inre Traéy B.,3918.C. 51,704 S.E.2d 71 (Ct. App. 2010) (émphasis added) quoting
State v. Bixby, 388 S.C. 528, 554, 698 S.E.2d 572, 586 (2010).

In the instant case, Ruttle brought on the occasion. Ruttle was driving his car and Victim was
a mere pedestrian, so Ruttle did not have to obey Victim’s alleged summoning. Therefore, it was
simply unnecessary for him to stop the vehicle. According to Ruttle, in his previous encounter, he
was put into fear for his own life because of Victim’s actions and Victim retreated when Appellant
pointed a gun at him. From Victim’s perspective, Appellant pointed a gun at Victim. Because
Ruttle was in the company of Appellant after Victim found himself on the uncomfortable side of a
gun, engaging Victim was likely to provoke fear in Victim and create difficulty. Ruttle did not
Jawfully arm himself in self-defense because he simply could ﬁot have avoided the danger by not
responding to Victim’s alleged request, especially in the company of Victim’s chief nemesis. See

State v. Sullivan, 345 S.C. 169, 547 S.E.2d 183 (2001) (noting that one must have a reasonable belief

of imminent danger before arming himself in self-defense). Ruttle’s actions instead were reasonably

31



calculated to bring on the difficulty that arose in the instant case. See State v. Slater, 373 S.C. 66,
70, 644 S.E.2d 50, 52 (2007).

In Slater, the defendant admitted he approached an ongoing altercation with a weapon, but
claimed he was trying to assist to the victim of an armed robbery in i)rogress. The Supfeme Court
found the defendant was not entitled to an instruction on self-defense because: “[T]he record clearly
reflects that [defendant] approached an altercation that was already underway with a loaded weapon
by his side. Such activity could be reasonably calculated to bring the difficulty that arose in this
case.” Ld.l

Ruttle brought a weapon with him “just in case” of an altercation, an activity calculated to
bring on a difficulty and disqualifying of self-defense. Therefore, the trial court did not err in finding
Ruttle did not meet his Burden of proving entitlement to immﬁnity as his testimony taken as true,

defeats a claim of self-defense. Further, the trial court did not need to take his testimony as true

given multiple aspects of the story that were not believable. Qg Terwillger v. Marion, 222 S.C. 185,
72 S.E.2d 165 (1952) (“The fact that evidence is not contradicted by direct evidence does not render

it undisputed, as there still remains the question of its inherent probability and the credibility of the

witness or his interest in the result.”) (quoting Green v. Greenville County, 176 S.C. 433, 180 S.E.

471, 473 (1935)).

! As an additional sustaining ground, the Supreme Court found the defendant also acted in
violation of the law by carrying a weapon and therefore was not entitled to a self-defense
instruction for that reason too. Slater, 373 S.C. at 70-71, 644 S.E.2d.at 52-53.
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CONCLUSION

For all of the foregoing reasons, the judgment and conviction of the lower court should be

affirmed. )

Respectfully 'éubmitted,

ALAN WILSON
Attorney General
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Senior Assistant Attorney General -

BARRY J. BARNETTE
Solicitor, Seventh Judicial Circuit

Wﬂ) SPENCER

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727 -

ATTORNEYS FOR RESPONDENT

December 18, 2019

33



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From Spartanburg County
The Honorable J. Derham Cole, Circuit Court Judge

Appellate Case No: 2018-001707

THE STATE, - Respondent,

V. - '
LORENZO GUILLERMO DANIEL CALDERON, Appellant. » -
Ec 1
S 8 2019
PROOF OF SERVICE COU” 0f 4
00,

I, Anne Mueller, certify that I have served the within Initial Brief of Respondent and
Designation of Matter on Appellant by depositing two copies of the same in the United States
mail, postage prepaid, addressed to his attorneys of record,

M. Claire Hall, Esquire Robert M. Dudek, Esquire

Parker, Poe, Adams & Bernstein, LLP SCCID, Division of Appellate Defense
1221 Main Street, Suite 1100 P.O. Box 11589

Columbia, SC 29201 Columbia, SC 29211

I further certify that all partiés required by Rule to be served have been served.
This 18™ day of December, 2019.

Anne A. Mueller Z
Legal Assistant

Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727



ALAN WILSON

ATTORNEY GENERAL
December 18,2019
M. Claire Hall, Esquire : . Robert M. Dudek, Esquire
Parker, Poe, Adams & Bernstein, LLP SCCID, Division of Appellate Defense
1221 Main Street, Suite 1100 , P.O.Box 11589
Columbia, SC 29201 ' Columbia, SC 29211

RE: The State v. Lorenzo Guillermo Daniel Calderon
Appellate Case No: 2018-001707

\
{

Dear Ms. Hall and Mr. Dudek:

Enclosed please find one copy of the State's Initial Brief of Respondent and Designation
of Matter in the above-referenced case. :

oranm
a

C',r _ ',f;

e s
s e O P
anerr

,,,,,, .»“Bavﬁ/Spencer
Senior Assistant Attorney General
S.C. Bar No: 68571

DS/aam
- Enclosures

e ‘ﬂ.-.?Thfe‘rHé’ﬁ'Srabl‘éHennyaAQKu“hmgs {(withs or1g1nal g Ories ﬂ) %
: Victim Advocacy y Division

 DEC 18 7019 B
SC Court of Appegs

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 ‘o TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283



