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T el gArgu‘rnent EERE A
| Qﬁésﬁéh I
' Did the Post Convnctlon Rellef Judge err in falllng to find that the Sentencmg Judge G
falled to establlsh that Trav1s Hlnes was adequately 1nformed of the dangers of self ~'
'*representatlondand the advantages ef havrng an attorney’ represent hlm at the tlme of the
' p_lea_ hearlng’when the reeo,rd~ establlshed that‘su'ch“lssues 'were only dealt“wnth‘ln a pro :

A;‘l R

| - forma fashi‘en" |
| The State argues that “Petrtrener was adequately 1nforrned by two separate Judges of the.

dangers of nroceedrng pro se and Petltloner knowmgly and 1ntelhgently walved his rlght to ;l -
e counsel ”? Br of Resp at 6. As noted in the Openmg Brlef Mr Hlnes told Judge Hall he was ‘-
o gelng to h1re an attomey Judge Hall never dlscussed the dangers of self representatlon w1th Mr -. P
. _Hmes After be1ng told by the State that Mr. Hlnes understood the proceedlngs J udge Hayes dld,

not conduct a‘detalled dlscussmn of self representatlon | | |
The State attempts to dlstmgulsh 0sbey v. State 425 S.C. 615 825 S.E. 2d 48 (2019) on

the ground that ‘Mr. Osbey never had an attomey and M. Hlnes had: the services of two attomeys.

Thisis a dlstlnctr_qn without a dlfference;'- ‘T.he :-_iss:ue in this case was whether Mr. Hines was -

o adequateiy warned of the dange_rs of self represeritation. The issu_e is not did he know of_ his right .

L to have an attorney.‘ Knowmg bn'e'::has the right 0 ‘c;ounsel i's’not.the: same as knowmg the o

4 ‘dangers. of self repreSentation. Nelther attomey_testi;ﬁ;ed the'}”l; ad\rised Mr Hinesz of vth:e_ dangers ef
sé_lf ret)resentatien. ThlsCourt ca@dt'assuhe, hased on a silent'.ree(')r_d, 'that either attomey
| eaplained to Mr Hines..the dangerslef se_l'f repre.'sentatien'.f « Presummg walverfroma si‘le,nt '

record is impermissible: The record must show, or there must be an‘allegation and evidence



~which show ‘that an accused was offered counsel but rntellrgently and understandmgly rej jected
| the offer. Anythlng less is not warver . Carnley v. Cochran, 369 U'S. 506,516 (1962)
The State has also contended that Mr Hrnes “[W]as aware f the poss1ble defenses he
| could raise at _trra_,. ‘Br. of Resp., at 10. The recc’ rd '1n thls case does not show Mr. Hines was v‘
aware of any defenses as the ‘subj ect of defensie‘si,s yirtually non-existent in the record. In
addition, as, neither Mr. Hines nor Mr. Welborn had seen the entire‘uideo, neither would be ina
positio'n._ to say Vtrhether “there' were defenses'at/ﬁailable toer. Hines 'hased upon a reYieW of all the |
| 'discovery. | PR ’ | |

 The State has cited State v. Cash, 309 S.C. '4(.);;419-3.13; 24 811 (Ct. App. 1992) for the -

proposition that Mr. Hines was intellrgent enough and experienced enough to understand the
: ’dahgers »of self representation,: | An vir-nportan_t diffenence bett)\;een Cash and this,case! i‘s the Coun_
in C‘ash stated, “His testirnony at the'remand'hearing'dem(‘)nstrates”he belie\red he could do a
better job of r)reparing his defense ithan_the' pubii‘. : defender could.” ’Id. at 44, 419 S.E2d at 314. .
- No such testimony er(ists in thrs case; Ih fact nothing m this_record‘even suggests that Mr. Hines

- ever.wanted to proceed in any fashion'other than with an attorney,' until the day of the plea.

Questlon II
Dld the Post Convrctlon ‘Rellef Judge err in fallmg to find the State committed
misconduct when TravnsHmes was requlred to plea ‘w1t”_h0ut havmg the opportunlty to
: ‘review the video a.nd did not obtain from:"‘the plea judge a Wa'iver to his right to re\{ievr' the
video?.‘} | | | " o |

In dis’cussing this issue, the State has set up the strawman of a violation of Brady v.

Ao



Maryland, 373 US 83 ( 1963): V.In the opening blief,.Brady or any similar case is not éitéd.. No
attorney who haS 'e'ver_} repreéented Tra_w_i_é‘Hi’ne.s knqws if a .Vvioblation of qudy has occurred. The
: " re'ason for this 'stel_te.‘rrie;nt is that no attome},‘w}&l'c‘)- has ever reiirése'glted Mr. Hines has -ever seen the
complete;_v«ideo of the alleged drug deal. ‘:Flile seé(;nd arg-tlmeni‘in- this petition is the failure of thg '
" State to 'comply with its Baéic oBiigatiQn under Rulé 5 of »t.vhe South Carolina Rules of C‘rimin'él
Procedure. . |
~ This case is nbf c.c;ntr:dlled by Hylrhvan V. State,,39'7 S.C. 3.5,' 723 S.E.Zd 375' (2012). First,
unlike this case, Mr. Hyman v;/as“ réprésented by an attorney th;ough the gﬁilty plea. Second, fhe
attorney for Mr. Hyman had éeénl the entire video. ﬁé saw thé en_tire video before the plgé offer
~ expired. F"I;he"(.jioux"t found that the.defenselc.:’olin.sv:l testiﬁéd the \llideo_:“".élyegﬂy" depicted
- Petitioner engagéd in a drug tfénsactioﬁ.’; Id. at 40, 397 S.E.2d at 377. Further, the Post
Conviction Relief j ﬁ&ge in Hyman;,foun‘d tl:rlat Mr Hymarf_had told his attorney that “he wanted -
her to «Watch the video tape.” Id As the .‘Pos‘t Canviction Relief j udge found Mr. Hyrhan got wheit.
" he asked for in Having hivs léwyer r¢view'the tépe and the entire video was seen in the manner
requested by Mr. Hyfnan prior to tﬁe expiration of ';he original pleg offer, ther.e was no ineffective :
assistance of équnsel. - o | E
The State in its brief hotés that Ch;istbpﬁer Welborn “testi%led the discovery included still
phbtos from ‘the Cf drug buy.” Br. »0f Résp at 15. The S;[éte has qohtended that “Newkirk |
complied with Brady and tile‘ holding in Hymah. 1 i proViding that informétiog to Welﬁom at thatr
time.’f- Id. The féét_is»uﬁdisi)uted that Mr. Welbéfﬁ né{{jerbﬁad' the opportuﬁity to reviéw th.e“e‘:ntire'
7 video. The gntiré video is part of the.diSchery in th.is’ éase. MThe State simply cannot claim they.

complied with Rule 5 and Hyman when all the diécbvery which would have beeri introduced at

3,



 trial was never shown to either Mr Welborn or Mr H1nes No pr1nc1ple of law perm1ts the State.

to dechne to turn over all the ev1dence in a case. And the Staté has crted no such authority.

¥
)

Here as noted in the opemng brief, | Mr Welborn was not allowed to see the entlre v1deo; .
" He saw only that portlon Wh10h the State elected to show h1m Only the State knows what is on
'_the rest of the.vr_deo. l’ros"ecutonal m1seonduct wa_s comm1tted when the sol1cltor. refused’to-let—

: the.courlsel he di;l r_etain view the entire' tape'.' O e ean‘ assurhe‘ the_ State dld not let Mr Welborn

look at the entire tape for a reason. That reason remains unknown. -



CONCLUSION
For the foregoing reasons and for the reasons set forth in the opening brief, this Court
should reverse the decision of the Post Conviction Relief judge, reverse the conviction of Travis

Hines and remand the matter to the General Session Court of York County.

December 16, 2019 / F // e

C“Rauch Wige

305 Main Street
Greenwood, SC 29646
(864) 229-5010

rauchwise@gamil.com
S. C.Bar Ne 06188




