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STATEMENT OF THE CASE

This case involves a vehicular accident occurring on Décember 10, ‘2013, in
Greenville Coﬁnty;\ The Appellant John Burgess alleges that the Respondent
Katherine Hunter was negligent in. the operation of her motor vehicle thereby
éausing a collision with the mbpéd‘that he was operating on Blue Ridge High\;v'ay.
Ther liaBility of the parties was hotly cbntested. Both sides presented the testimony
of accident reconstruction expert witnesses who presented differing theories on the
‘mechanics and cause of the acciaent. '

The case was tried before Circuit Court Judge Edward W. Miller and a jury
beginning on June 25, 2018, in Pickens Cqunty. The trial lasted five (iays; The
Jury heard testimony: froﬁl the parties, lay witnesses, and expert witnesses,
including medical providers and the accident reconstruction experts. The jury
ultimately returned a verdict finding both péu:ties to be negligent and allocated 51
percent of t};e fault to the Appellant, thereby barring his recovery. (R. 4-5).

As discussed in greater dgtail below, at the commencement of the second
day of trial, the Appellant’s counsel raised an issue with the trial judge regarding
his conduct dur’irﬁg the preceding day of trial, specifically the judge’s “facial
expressions” while counsel was conducting his examinations of the Respondent

{

and then the Appellant. (R. 200). At that time, the Appellant’s counsel advised the

court that “I’m not necessarily asking for any recusal or anything along those



ﬁnes.” (R. 200). The Appellant did ;10t at that point n"orA at any later time during
the five-day trial make a requesf or mbtibn, formal or inforrnal; orall»y or in writing,
er a curative inétruction, f.or- the recusal of the trial judge, or for a mistrial. There
were also no other objections, contemporaneous or otherwise, made regarding the
verbal or non-verbal conduct of the trial judge during the remainder of the trial.

On the' fifth day of trial, the trial judge charged the jury, éimilar to the
instruction given at the start of the trial, to the effect that the jury should not take
‘a;llything the judge says or does to suggest that he has an opinion as to the facts of
the case or the ultimate resolution. (R. 591). The Appellant did not object to that
inétruction nor request any further instructions be given. (R. 609).

Afterithe verdict was returned énd the ju;'y was discharged with the coﬁsent
of thé parties, the Appellant ‘made a motion for a new trial .“based on the
:.impropriety ;that wés alleged or, ess"entially, put on the record early Tuesday
‘morning and the same grounds -- same gréunds for that motion.” (R. 612). That
was the extent of the motion ‘made. 'After the Respondent’s counsel briefly
responded, the motion for new trial was denied. (R. 612).

The denial of that n{ew trial motion was made on June 29, 2018. Thereafter,
~on July 10, 2018, which v‘vas more than ten days after the jury was discharged, the

Appellant filed an Amended Motion for New Trial raising the same ground as

before and this time accompanied by an affidavit of Christopher Lee, who was one



of the trial jur‘ors. The Lee affidavit incorporated a letter that was purportedly
written by fhe juror on July 1, 2018, after he had made contact with the Appellant’s
counsel. ,(R.. 8-9). That letter describes what the Appellant: challenges as the trial
| judge’s “fécial expressions, gestures, and lack of gttention” given to his attorney
while he presented the case. The letter also describes comments allegedly madé by
other jurors befpre aﬁd during jury deliberations and suggests how the trial judge’s
alleged conduct impacted other jurors and their decision-making. (R. 15—1'7).

On July 19, 2018, Judge-Miller' issued a Memorandum Opinion concluding
that the Amended Motion for New Trial was not timely. In addition, Judge Miller
ruled that the Lee affidavit Wés inadmissible under Rule 606(b), SCRE, and that
thgre was no basis for gra.nting anew trial. (R. 28-31). | |

The Appellant thereupon filed his appeal to this Court.



STANDARD OF REVIEW

The Respondent agrees with the Appellant that the issues raised on appeal
are governed by an abuse of discretion standard of review. Speéiﬁcally, this Court
has explained that ';[t]he grant or d_eniaI_ of néw trial motions rests within the
discretion of the circuit court, anél its decision will not be disturbed on appeal
unless its ﬁndi‘ngs are wholly unsupported by the evidence or the conclusions
reached are controlled by error of law;” Brinkley v. South Carolina Department of

Corrections, 386 S.C. '182, 687 S.E.2d 54, 56 (Ct. App. 2009).



ARGUMENTS

L The trial court correctly ruléd that the Appellant’s Amended Motion'
for New Trial was untimely, and as a result, the trial court lacked
‘jurisdiction to hear and adjudicate that motion.

‘As a threshold issue, the trial court rule;,d that the Amended Motion for New

Trial filed by the Appellant John Burgess on July 10, 2018, was untimely, and as a

result, the triél court was dives‘_fed of jurisdiction to even consider»that amended

fr-lotion and the -supporting affidavit of Christopher Lee.ﬁled therewith. (R. 28-

29).‘._ As the trial cour}[ points out, the Apbellant made an oral motion for a new

trial on June _29, 2018, immediately after the jury was discharged. (R. 6125. That

rﬁotioﬁ waé denied on tﬁe record at that time. (R. 612). Rule 59(b), SCRCP,
provides that “[t]he motion for a new trial shall be made promptly after the jury is |
discharged, or in the discretion of the court, not later .than 10 days thereafter.”

Rule 59(b), SCRCP. Rule 59(b) doés not provide fqr a successive or amended

motion for new trial. In other Words, Rule 59(b) does not authorize a litigant to

make an oral motion for new trial immediately after the jury is discharged and then

a second or successive or amended motion within the next ten days. See, Gray v.

_ : ~In Russell v. Wachovia Bank, N.A., 370 S.C. 5, 633 S.E.2d 722 (2006), the
Supreme Court explained that “[jJurisdiction refers to the trial court's authority to retain
jurisdiction over the case, not the court's subject matter jurisdiction.” 633 S.E.2d at 730, n.10.



Brj;.am‘_,.298 S:C. 285,379 S.E.2d 894, 896 (1989) (“Rule 59 does not provide any
pfocedure by which a party can amend a motion for new trial or add new grounds
after the expiration of the ten-day period”‘). | |

Of course, e{}en where‘ a new triél motion is filed within ten days, that -
requires the ‘trial judge’s permission.  Importantly, as the trial court also
recpgﬁized, the ten-day deadline is absolute and not subject to extension under any
circumstances‘. Rule 6(b), SCRCP, grants a trial court limited authority to extend
ce‘rtain deadlines but expressly excludes Rule 59 from that authority; See,
Overland, Inc. v. Nance, 423 S.C. 253, 815 S.E.2d 431 (2018). Here, ‘Fhe
Appellant made his motion for new triél on June 29, 2018, and never made aﬁy
fequesf that thé trial judge grant h1m ten days to make that motion. Certainly, there
 was ﬁo request for the trial judge fo allow him the opportunity to file a second or
amended motion.

Nonetheless, it is undisputed that the Amepded Motion for New Trial was
filed on July 10, 2‘018,7which was beyond the teﬁ-day limit allowed by Rule 59(b)
anyways. Therefore, even if the Appellant had been granted leave of court to file a |
"sec}ond or amended motion within ten days, that deadline would have expired on
- July _9,.2‘0_18. Thus? under either scenario, the Amended Motion for New Trial was
untimely, énd the. trial couft lacked jurisdiction to heaf and adjudicate thaf motion.

See, In re Beard, 359 S.C. 351, 597 S.E.2d 835, 838 (Ct. App. 2004) (“[t]he



és’tab_lished case law is that a trial judge loses jurisdiction over a case when the‘
time to file post-trial motion has elapsed”). |

In .a.‘n attempt to argue that his Amended Motion for New Trial was timely
filed, the Appellant cites to the case of Gray v. Bryant, 298 S.C. 285,379 S.E.2d
894 (1989), in which the Supreme Court held that “Rules 59 and 60(b) must be.
réaci together” and allowed the appellant to file a motion to amend his original
mo‘.[ion to ar.nen‘d (which-was still pénding) where it was filed beyond the ten days
for ﬁliﬁg a motion to amend. -379 S.E.2d at 287. The Supreme Court relied on
Rule 60(5)(2) and concluded that the newly discovered evidence -- consisting of a
letter written to a newspaper by a juror on the same day the verdict was returned
but not publ‘is}vled until two‘ weeké later -- “could not have been discovered in time
to @ove for a new trial under Rule 59(b).” Id. Accordingly, the Supreme Court
ruled that “a'ppvellant moved to amend his motion within a reasonable time after
discovery of evidence of [thé juror’s] bias ana prejudice and, in fact, before the
trial court bhad ruled on the original motion.” Id.

The Appellant’s reliance on Gray, however, is misplaced. Unlike th¢
pléinﬁff in Gray, the Appellant never filed a motion to amend hié original motiqn
to-érﬁend. The Appellgnt never sought leave of the trial court to take any action.
Moredver, the Appellant’s original motion-for new trial had already been decided

.b.y the time that he filed his amended motion. And most importantly, unlike the



plaintiff in Gray, the Appellant could not rely on Rule “60(b)(2) because the newly
discoveredi evidence was indeed discevered and known within the teri-day period
eiﬁer ::the- jury was discharged. The affidavit of Christopher Lee attests that the
jdrer comr-nunicatedwith the Appellant’s counsel on June 29, 2018,4just hours after
the trial ended. (R. 15). In addition, the affidavit was signed on July 3, 2018,
which was well within the tein-day period following the jury’s discharge. (R. 15).
i3y its express terms, Rule 60(b)(2) is not applicable where the newly discovered
eviden‘ce could have been and ‘indeed was discovered through the exercise of due
diligence “in time to move for a new.trial under Rule 59(b),” meaning within ten
days of the date the jury was discharged. Rule 60(b)(2), SCRCP.

Thus, the circumstances in the case at bar are very different than those in
Gray, and the Appellant cannot rely on the analysis in that case to argue that his
Amended Motion for New Trial was timely filed. In short, the trial court was

correct in ruling that it lacked jurisdiction to hear the Amended Motion for New

Trial. That ruling should be affirmed.



II. The Appellaﬁt haS failed to show that he was denied a fair trial based
upon the alleged facial expressions, gestures, and “lack of attention” by
the trial judge. '

The App‘ellant John Burgess contends on appeal that he was denied AaAfair
trial baséd ﬁpon £he trial judge’s alleged “facial expressions, geétures, and lack of
atte_:ntion’; given to his attorney while he presented the case. For the reasons
discussed at length below, the Respondent rejects any cogtention that thé parties,
the Appellant included, did not receive a fair trial from the judge, the jury, and
théir counsel over the course of the five-day trial.v

A.  Basic Principlesyof Law

’":From the outset, there are several elementar&’principles of law that establish
the framework for fhis discussion. It is well settledthatl “[1]itigants, Awhetzher’

bM

plaintiffs or defendants, are entitled to fair trials but not perfect trials.” Aakjer v.
Spagno?i, 291 S.C. 165, 352 S.E.2d 503, 511 (Ct. App. 1987). “If a new trial was
required every time a flaw or fhere possibility of prejudice occurred, litigatioﬁ
- would be unduly prolonlged.‘” ld. Mofeover, “[plerfection in human behavior is an
unrealistic expectation. This principle applies as well to trial judges as if does to
lesser mortals.” Id. (Citation omitted).

Nonetheless, it is alsé true thaf .'a “trial judge must act with absolute

impartiality in the performance of judicial duties.” State v. Pace, 316 S.C. 71, 447

S.E.2d 186, 187 (1994). Accordingly, a trial judge should refrain from remarks



that “impugn. Vthe credibility of counsel” and “diminish him ... in the eyes of the
jﬁry.” Id. “Reference by a trial judge to an at:[omey’s age, gender, or competencé
[is]-irﬁérépér."’ 1d. |

At the sarﬁe time, a trial judge has the “inherent authority to manage and
c_vonduct a tr'i“al‘.” Branham v. Ford Motor Co., 390 S.C. 203, 701 S.E.2d ‘5, 26
(2016): The Supreme Court has long fecognized that “[a] trial judge is vested with
a- wide discretioﬁ in the conduct of a trial. He has the duty to see that the trial
proceeds i‘n an orderly fashion and should prevent unnecessary repetition, working
to the end that the time bf the court be preserved.” State v. DeBerry, 250 S.C. 314,
157 SE2d 637, 641 (1.967). As to the presentation of evidenée, Rule 611(a) of the
South Carblina Rules of Evidence _dictates that “[t]he court shall 'exercis‘e
feasonable control over the mode aﬁd order of interrogating witnesses and -
prese.nting e;/idence so as to (1) maké the iﬁterrogatibn and presentation effective
for the ascertainment of the truth, (2) agfoid needless consumption of time, aﬁd 3)
protect witnesses from harassment or undue" embarrassment.” ASee, Rule 611(a);
SCRE.

Therefore, while needing to demonstrate‘ impartiality, the trial judge mustlA
nonetheless manage the trial, and with that comes the need to admonish parties,

witnesses, and counsel. In addressing the related issue of a judge’s recusal based

on partiality, the United States Supreme Court recognized that “judicial remarks

10



during the course of a trial that are cfitical or disapproving of, or even hostile to,
counsel, the parties, or their ;:ases, ordinarily do not support a bias or partiality{
chéllenge.” .Liteky v. United States, 510 U.S. 540, 555 (1994). An exception to
that'stahdard occurs where. the judicial remarks “reveal such a high degree of
favdritism or antag;)nism as to make fair judgment impossible.” Id. The Sﬁpreme
‘Court distinguished, however, 'f‘expressions of impatience, dissatisfaction,
annoyance, and even anger, th‘at are within the bounds of what imperfect men and
'v-vomen, even-after having been conﬁfmed as federal judges, sometimes display.”
1d. |
3 In surﬁ», the standard for showing judicial bias or misconduct by the trial
judge to vacate é jury’s decision and require a new trial is necessarily a high one.
It éhouid and does present a strenuous burden to meet. That high burden has not
been met by the Appellant in this case.
B.  Issue Preservation
This Court has held that “[g]eherally, where bias and prejudice of a trial
. judge is claimed, the issue must be raised when the facts first become known and, '
in any event, before the matter is submitted for decision.” State v. Thomason, 355
S.C. 278, 584 S.E.2d 143, 148 (Ct. App. 2003). Similarly, the Supreme Court has
: /
ruled that “[i]t is the general rule that prejudicial remarks in the course of a trial

made by the court must be seasonably objected to and an exception noted, in the

11



absence of which the ciuestion will not be ordinarify revigwed on appeal. In
general, the excéptions must be taken at the time the remarks are made.” Lipscomb
v. Poole, 247 S.C. 425, 147 S'.E.2a 69.2, 697 (1966). The Supreme Court relied on
its earlier decision in Parks lv. Morris Homes Corp., 245 S.C. 4617 141 S.E.2d 129
(1965), holding as follqwé: |

1If the defendant considered the remarks of the trial judge
prejudicial, it was its- duty to call the matter to the
attention of the court at that time by proper objection or
motion. There is no sound reason to place matters of this
nature upon a different basis from other occurrences
during the trial of a case, in which the duty has been
- placed upon litigants to make timely objection in order to
preserve the right of review. The fact that counsel may
have some hesitancy in making objection during the trial
~ to remarks or conduct of the court, which are considered
- prejudicial, does not excuse the failure to do so. An
objection timely made to improper remarks or conduct of .
" the court during the trial will afford in many instances an
opportunity for correction of the error at that time or the
granting of a mistrial as the particular situation requires.
The interest of the trial court is only to see that a fair trial
is had and objections to improper remarks or conduct on
its part will be received in that spirit.

141 S.E.2d at 134.

| ‘A recent decision of the California Court of Appeals is also instructive. In
Arave v, Merrill Lynch, Pierce, Fenner & Smith, Inc., 19 Cal. App. 5th 525, 228
Cal. Rptr. 3d 120 (2018), the appellanf corhp'la'ined that the trial judg¢ denied him a
fair trial by mbaking “inappropriate facial expressioné and gestures ... such as

rolling its eyes, grimacing, shaking its head, pursuing its lips, sighing and making

12



looks of disgust.” 228 Cal. Rptr. 3d at 133. The court recognized that “[i]t is
obviou.sly cﬁfﬁcult on the paper record we receive on appeal to assess accusations
tﬁét a tfiai court made inappropriate vgestures in front of a jury.” Id. The court
fdund it‘to be “critical for a litigant who believes a trial court is engaging iﬂ such
misconduct to object imm{ediately, thereby plitting the court on notice of the need
- to correct its behavior and creating é record of the problem for appellate review.”
Id. Most critically, the court held that “[i]n cases where the litigant believes the

conduct indicates judicial bias or threatens the fairness of a trial proceeding, the

!
/

appropriate response is a prompt motion for disqualiﬁcation.” 1d.

Tﬁe Apbellate Court of Connecticut is in accord. In Schnabél v. Tyler, 32
Conn. App. 704, 630 A.2d 1361 (1993), the appellant claimed that the trial judge
showed.bias in éeveral ways including by ‘his hand gestures. The court explained
“as a general rule, even in cases alleging judicial bias, this court will not consider
the issu§: on appeal where the party failed to make the proper motion for
disqualification at trial.” 630 A.2d at 1367. Most importantly, “[f]ailure to request
recusal or move for a mistrial represents the plaintiff’s acquiescence to the judge
presidi‘ng c;ver the trial.” Id.
| In the case at bar, the Appellant alleges that the offending conduct by.th_e‘
triai judge occurred during the first déy of trial while his counsel was conducting -

examinations of the Respondent and then the Appellant. There was no objection,

13



contemporaneous or other\‘)vi‘se, raisgd during “that day of trial. There was no
mention on the | record of any issues or concerns with. the judge’s conduct,
f;ncludingl .facial. exbressions or gestures. At the beginning of the seéond day of
trial, there was apparently a diséussion in chambers, for wﬁich there is no récord.
In footnote 20 of his opening brief, the Appellant attempts to present his counsel’s
account of what occurred in chambers, but that is unsupported in the record and
should be stricken.? When the trial began on the record that day, the Appellant’s
chunselv rai’se'd the issue of “facial expressions” of the trial judge while he was
conciucting witness examinations- thé_ previous day. Importantly, the Appellant
made no motionfor recusél nor a motion for mistrial. His couﬁsel, in fact, advised
the co-urt. that “I’m not necessarily asking for any recusal or ahything’ along those
Iv.iriles.” (R. 200). He also did not request any curative instruction. Criticaily, there
was no request for any action which would serve as a basis for the new trial that he
now seeks. Then, the Appellant had four additional days of trial; yet, he never

again raised any objection, contemporaneous or otherwise, to the judge’s alleged

2 " It is well settled that discussions or objections made in chambers or off-the-record

at a side bar have no substantive effect. In the case of Benton v. Davis, 248 S.C. 402, 150 S.E.2d
235 (1966), the Supreme Court rejected a party's claim that an objection to jury charges made in
a chambers conference is sufficient. The Court explained that "[t]he duty to make timely
objection to portions of the charge considered erroneous is not discharged by an objection made
at an informal conference in the judge's chambers which is not recorded as a part of the record."
150 S.E.2d at 239. The holding from Benton has subsequently been reaffirmed in York v.
Conway Ford, Inc., 325 S.C. 170, 480 S.E.2d 726 (1997), where the Court wrote: "An objection
made during an off-the-record conference which is not made part of the record does not preserve
the question for review." 480 S.E.2d at 728..

14



conduct. He h.a.d four days to seek some corrective action if he believed that the
~ judge’s facial expfessions or gesfures wére deriving him of a fair trial. He took no
suéh action.

o In MéKissicl% v. J.F. Cleckley & Co., 325 S.C. 327, 479 S.E.2d 67 (Ct. Ai)p.
1996), this_Cc;urtl noted that the appellant failed to move for avcorrective instruction
or request a mistrial where objectionable evidence was presented and feceived
before the judge was able to sustaiﬁ the objection. This Court found that the
éppellant “got what it asked for at trial and cannot now be heard to complain.” 479
S.E.Zd at 79. The same principle is at play here. The Appellant had many
oppo.rtuni.tiés -- orally on the record or by written motion -- to seek the judge’s
reéuéél or a mistrial if he truly believed that the judge’s conduct rose to the level of
depriving him of a fair trial. He took no action -- that is, not until he received an
adverse verdict frbm the jury. At that point, it should be deemed too late; It waé
only after the Appellant lost that hé now deems the trial judge’s co’ﬁduct as
warranting a new trial (or what is in essence a belated mistrial). That, however, is
not .how our judicial system functions. A litigant cannot sit on his rights and then
‘cr); foul aﬁd seek actual relief only once he has lost. That.is what the Appellant
Haé doné here. He raised an issue, soughf no actual relief én ;that issue, sat on his
rights for foqr days of trial, and waited until he lbst to try to gain the advantage ofa

new trial. Accordingly, his objections to the judge’s alleged conduct should be

15



_d_eerned waived and not properly preserved for appellate review.?

C.  Evidence of Bias or Impartiality by the Trial Judge

During the trial itself, the Appellant ‘made no effort to prpsent any record of
tne' alleged nllsconduct‘ by the trial judge. He providgd' on the record no
de:scription 0’[: any faclal expressions nr gestures that he now contends were so
prejudicial that he was denied a fair. trial. The Appellant suggests‘lhat he was
prevented by the trial judge from making a record, howéver, with the exception of
him raising the issue at the beginning of .d.ay two of the trial, there is no other
méntion, let alone an objeclion, during the remairider of the trial. The Appellant
rnnde"no attempt,‘and was clearly not preclnded, from offering at the very least a

written submission that described the offending conduct.

3 The Appellant’s reliance on the case of State v. Pace, 316 S.C. 71, 447 S.E.2d 186
(1994), is misplaced. There is not a “stark resemblance” between the two cases, as the Appellant
claims. The cases differ in many respects. The non-verbal facial expressions, gestures, and
“lack of attention” towards Appellant’s counsel by the trial judge, as alleged in the case at bar,
pales in comparison to the derogatory, condescending, and sexist comments by the trial judge in
Pace which were made directly to the jury. The alleged judicial conduct in the two cases is
significantly different. There is no gender or racial component in the present case. There is no
challenge to counsel’s competence as there was in Pace. And, quite frankly, there is the
difference between substantiated verbal statements made directly to the jury about the defense
counsel in Pace versus the unsubstantiated, non-verbal conduct alleged in this case. In short,
there is no fair comparison of the cases. In addition, while the Supreme Court recognized a
“futility” exception to the contemporaneous objection requirement based upon the egregious
scenario in Pace, the Court by no means suggested that such an exception would be applicable in
lesser scenarios where an aggrieved litigant is still required to make a contemporaneous
objection, and if merited, to make a motion for corrective action -- be it for a curative instruction,
a recusal, or a mistrial. '
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At any rate, the trial judge adamantly denvies such conduct. That is clear
from his reaction whéﬂ the App'ellanf’s counsel first raised the point. (R. 201).
Addiﬁonally, in his MemQraﬁdum Opiﬁion, the trial judge writes: “the Court notes
that vit strongly disagrees with Mr. Garcia’s improper and extraordinary
exagg_eratibns as fo the Court’s cohduct at trial.” (R. 29). The only “evideﬁcef’
supporting the Appellant’s position is the a_fter—frial affidavit from juror
Christopher Lee. |
- According to the Appellant, Juror Lee sent his counsel an email within a few
hou?s after the jury was discharged. (R. 8, 15). That email is not in the record, and
its éontents‘are unknown.. Thereafter, Juror Lee prepared a “to whom it may
: concefn” letter dated July 1, 2018. (R. 16-17). That letter, which is incorpora‘;gd
by refevrence in the Lee afﬁdavit, prese‘nts the only ‘T‘evidence” of the alleged
ju&icial misconduct and thus would merit a close examination in the event thé
affidavit was properly admissible. However, in his vadjudication of the Amended
Motion for New Trial, the trial judge ruled the Lee affidavit inadmissible under
Rule 606(b) of the South Carolina Rples of Evidence. That ruling has not been
-appealed, and}thus constitutes the law of the case. See, Atlantic Coast Builders &
C;)ntractbrs, LLC v. Lewis, 398 S.C. 323, 730 S.E.2d 282, 285 (2012) (“an
~ unappealed ruling, right or wr'ong? is the law of the case”).

Even if the exclusion of the Lee affidavit had been appealed, the ruling was
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a correct one. “As a general rulé, juror testimony is inadmissible to impeach a jury
verdict.” State v. Ziegler, 364 S.C. 94, 610 S.E.2d 859, 867 (Ct. App. 2005).
However, Rule 606(b), SCRE, creates a very narrow exception to that general rule
and allows a juror to offer testimony as to "whether extraneous prejﬁdicial
information was improperly brought to the jury's attention or whether any outside
influence was improperly brought to bear upon any juror."- Rule 606(b), SCRE.
Rule 606(b) further proVides:
Upon an inquiry into the validity of a verdict ..., a juror
may not testify as to any matter or statement occurring
during the course of the jury's deliberations or to the
effect of anything upon that or any other juror's mind or
emotions as influencing the juror to assent to or dissent
from the verdict or indictment or ¢oncerning the juror's
“mental processes in connection therewith, ... [n]Jor may a
juror's affidavit or evidence of any statement by the juror
concerning a matter about which the juror would be
precluded from testifying be received for these purposes.
Id.  As this Court has explained, “juror testimony or affidavits are admissible to
prove an allegation of extraneous information or influence.” Ziegler, 610 S.E.2d at
867. “External influence on a jury involves situations where jurors receive
information during deliberations from some outside source.” Id.
*In the case at bar, the Appellant does not present the Lee affidavit to show
that the jurors received extrarieous or external information from an outside source

during their deliberations. Instead, the Lee affidavit is presented in an attempt to-

describe the alleged facial expressions, ge'sturés, and “lack of attention” by the trial
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judge during the trial itself. That is not a propér use of a juror affidavit per Rule
606(b). A juror afﬁdavit cannot be used, in essence, to supplement the trial record
to ciesc_?ibe wha‘; the juror saw take place in the courtroom during the irial.

| Moreover, the Lee affidavit is | also qsed to describe jurér comments
allegedly madé before and during deliberations in the juror room as well as to give
Juror Lee’s opinions on the impact of the judge’s alleged conduct on other jurors.
Rule 606 "draws a distinction between eQidence of external influences on the jury's
deliberations anci comments of jurors occurring during deliberations. While the
rule allows evidence of the former to be introduced, it prohibits the introduction of
| the latter." Shumpert v. State, 378 S.C. 62, 661 S‘.E.2d'369, 371 (2008). -Likewise,

Juror Lee cannot speculate as to the decision-making process for other jurors.*

4 In this respect, the Supreme Court's observation in Shumpert v. State, 378 S.C. 62,

661 S.E.2d 369 (2008), is most pertinent:

~ We think it is plain that the portion of the affidavit pertaining to
what may have confused other jurors or influenced their votes is
pure speculation presented without any specific factual support,
and the juror’s testimony about his own deliberative process is
similarly flawed. The generic assertion that a juror would vote the
opposite way if given another opportunity too closely resembles a
case of buyer’s remorse from a guilty verdict to be given much
credence. Moreover, although the juror avers that if he had the
preliminary vote to do over again, he would cast an initial vote to
acquit; this testimony does not relate to the juror’s ultimate vote of
guilty. The jury returned a unanimous verdict, and the trial court
polled the jury after it returned a verdict. '

661 S.E.2d at 372.
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Thus, for these additional reasons, the Lee affidavit was correctly ruled
inédfniésible in accordance with Rule 606(b).
| Noﬁetheless, even if the Court were to allow consideration of the Lee
afﬁda’vité it merits carefu[ review for what it says and its accuracy when compéred
to the writtén record. As faf as the description of the trial judge’s conduct, Jurér
Lee.claims. that judge appeared disinterested because he would “glance at the
clock” and “was aiways on his laptop.” (R. 16). Of course, that is not abnormal or
prejudicial conduct. Judges will look ét the clock to determine how long testimony
has proceeded and to aésess when breaks should be taken. Judges will also use a
lapt_op computer to keep abreast of bther legal matters, review applicable rules,
césé_iaw, or sfatutes as the case proceeds, prepare or review jury charges, and
numeroﬁs other absolutely proper behaviors.

| J.u,ror Lee also states that ;[he judgé “rolled his eyes in frustration a few
times” ‘and rubbed his forehéad. - (R. 16). He suggests that the judge was
“distracted” and did not pay attention.so that he needed questions repeated to rule
on objections. (R. 16). A review of the record showé that occurred one time
dﬁring a five-day trial. (R. 187). Juror Lee alleges that the trial judge told the
Appellant’s counsel to “get to the point” and not to be “talking in circles.” (R. 16).
There is no such quote in the record. Juror Lee claims that the trial judge told 4the

Appellant’s counsel to “make it brief.” (R. 16). In actuality, that occurred when
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the Appellant’s counsel rose to make his rebuttal argument, and the judge said,
“All right, briefly.” (R. 579). ‘Of course, as discussed above, the trial judge has a
responsibility to manage a trial, including encouraging counsel to be direct and to
th.e point"and not to be repetitive or cumulative and to move the trial along SO as
not weist_e the court’s and jurors’ time.

N At any rate, a careful review of the trial demonstrates that the trial jutlge’s
conduct in the management of the_ trial was appropriate. Fori instance, the
Appellant’s counsel’s examination of the Respondent, who remembered little of
the accident, was lengthy and can be fairly characterized as repetitive and drawn
out. Nonetheless, in response to “asked and answered” objections, the judge
responded with ;‘don’t repeat yourself, please” -- hardly a harsh or condescending
ruling. (R‘.. 119). Shortly thereafter, upon facing another such objection, the judge
ollowed one more repetitive question rather than shutting down the questioning as
many judges Wouldi rightfully clo. (R. 121) (“I’ll Iet one more time on this, then
we’re going to move on from this issue”). The Appellant’s counseli himself
candidly stated: “While the witness doesn’t remember where the collision
occurred, I’ve gone painstakingly through this.” (R. 129). In short, if the jury
found the Appellant’s counsel to be “long winded and talking in circles,” as Juror
Lee states, that is a characterization that the Appellant’s counsel brought to bear by

his method of examination. (R. 16). A fair read‘ing of the direct examination of
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Kathérine Hunter certainly sﬁpports that ;:haracterization. Additionally, the
Appellant’s )closing argument, not including the reply, was twice as long as the
defense’s closing. |
. Fﬁfth_ermore, any suggesﬁoh by the Appellant that his counsel was not
treated fairly in the trial judge’s rulings on evidence is unsupported in the record.
The Appellant prevailed on many objections, particularly the critical ones. As one
prime example, in the Appellant’s .casé-in-chie’f; the trial judge allowed the
admission of a 911 call from an unident_iﬁed person who allegedly was at the
acc.ident scene despite that call being both- héarsay and not subje?ct to cross
examination because the speaker is unkn‘own. (R.. 135). Moreover, it is Worth
noting that the Appellant has not appealed from a single trial ruling, evidentiary or
othérwise. ~So clearly, he is not ‘claiming prejudice from the trial court’s
evidentiary rulings.

DA.- Lack of Prejudice'

The Appellant insists that the facial eXpressions, gestures, and “lack of
interest” b}; the trial judge were pr¢judicia1 to his case. There is frankly no

evidence to support that -- and certainly not clear and convincing evidence.” The

5 In his brief, the Appellant does not discuss the standard of proof required to show

prejudice. Under South Carolina law, the standard for evaluating alleged juror misconduct
requires proof of the resulting prejudice by clear and convincing evidence. See, Vestry and
Church Wardens of Church of Holy Cross v. Orkin Exterminating Co., Inc., 384 S.C. 441, 682
S.E.2d 489, 494 (2009) (Court explained that trial court found "no clear and convincing evidence
that any of the twelve jurors ... were improperly influenced by [the juror's] misconduct"). See
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Appellant’s suggestion that the allocation of fault under the comparative
negligence analysis could llave been different had the tfial judge conducted himself
differently is pure seeculation. T.here is no evidence that the jury’s ultimate verdict
w.as’a.ffected by the judge’s conduct. The jury deliberated for over two hours on' a
Friday afternoon after a five-day trial. (R. 609). It is clear from the response to the
pelling ef the jury following the reading of the verdict that all jurors agreed with
the result. (R. 610). The Appellant could have requested the individual pollihg of |
the jurors but did not do so. Likevtxiée, if the Appellant believed that the jury was
impacted by the trial judge's conduct, he could have requested a post-verdict
evidentiary hearing, but he did not do so. In short, without a showing of prejudice
from the alleged improper conduct of the judge, the Appellant has no basis for
‘overtuming the jury’s verdict. See, State v. Galbreath, 359 S.C. 398, 5‘97 S.E.2d
845 (Ct. App. 2004). | |

E. Curative Instructions

At the commencement of the trial, the trial judge gaife the jury the following
instruction:

So, I will tell you that yotl are the sole judges of the facts

in this case. And the trial judge is-not by law allowed to
have an opinion about the facts in the case. It is up to

also, State v. Aldrer, 333 S.C. 307, 509 S.E.2d 811, 814 (1999), citing Hunt v. Methodist
Hospital, 240 Neb. 838, 485 N.W.2d 737 (Neb. 1992) ("party claiming juror misconduct has
burden to prove prejudice by clear and convincing evidence"). That same standard should
likewise be applied where there are allegations of judicial misconduct.
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you to decide what to believé,» what not to believe, what

you think is true and correct and what you think is not

true and correct. So, don't think by anything I say or do

throughout the course of the trial that I have an opinion,

I do not. You all are the sole judges of the facts. "
(R. 55). (Emphasis added’). Later, as}parAt of his jury charge, the trial judge again
told the jury as follows:

[ also remind you that in every case tried in this

courtroom before a jury, the jury is the sole and exclusive

judge of the.facts and the trial judge is not allowed by

law to have an opinion about the facts. So, don't think by

anything I've said or done throughout the course of the

trial that I have such an opinion. It is up to you all to

determine what the facts are.
(R. 591). (Emphasis added). Under South Carolina law, "[jluries are presumed
and bound to follow the instructions of the trial judge." Buff v. South Carolina
Dept. of Transportation, 342 S.C. 416, 537 S.E.2d 279, 284, n.4 (2000).
The Appellant did not objéct to the charge as given by the trial judge. He
~also did not request any additional curative instruction to address what he is
arguing as misconduct. (R. 609). Based on the instructions given to the jury, there
- is a presumption that the jury understood and followed those instructions,
including the admonition that the judge’s comments and actions during the trial do
not reflect that he has an opinion as to the resolution of the case.

This very issue arose in the case of Commonwealth v. Medina, 64 Mass.

App. Ct. 708, 835 N.E.2d 300 (2005), where the defendant alleged that the trial
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judge denied him a fair trial “by making gestures, such as rolling her eyes during
the defénse’s closiﬁg -argument.” 835 N.E.2d at 311. The court noted that “[i]t
rﬁus’t .be pfesumed that the jurors' followed the judge’s in.structions” and thus
éo‘nc;l.udec.i: “the trial judge’s pointed instructions to the juq, directing them to
diérégard any-not'ion of aﬁ opinion held by her respecting any aspecf of the case or
-position téken by éithér party, were more than sufficient to cure any prejudice to
the defendant.” 835 N.E.2d at 312.

Similarly, in the present case, the trial judge’s instructions cured any claimed
prejudiée resulting from the alleged facial expressions or gestures by the trial
judge. The judge instructed fhe jury that he had no opinions on the facts or the
ultimate resolution of the case and to disregard anything he said or did during the
t}rialll as suggesting he had such an opinion. There is no reason to believe that the
jurors did not follow those instructions as they are presumed by law to do. For this
additional reason, the Appellant cannot demonstrate prejudice to overturn a jury

verdict following a hotly contested five-day trial.
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CONCLUSION

Based on the foregoing discussion and analysis, the Respondent Katherine
C. Hunter respectfully requests that this Court affirm the jury verdict in favor of

the Respondent and the denial of the Appellant’s motions for a new trial.

Respectfully submitted,

" LINDEMANN, DAVIS & HUGHES, P.A.

'ANDREW F.LINDEMANN - #13030
5 Calendar Court, Suite 202

Post Office Box 6923

Columbia, South Carolina 29260
(803) 881-8920

- Counsel for Respohdent
- Katherine C. Hunter
December 30, 2019
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