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I ‘ : o

STATEMENT OF ISSUE ON APPEAL
o Whether ‘t'he trial Court erréd in refﬁéing tolAgrant ap’pellan'tu a dire;:ted'"verdict on ;~t'vhew
charge of | atterﬁpted ‘third degrée crirﬁinai s%xua} cqnduct wilerg 1t was .h ur;;i_isput.‘ed; the
compléinant was Qolur;'tarily engaging in forepléy v‘vith'“.ap‘peila;nt pﬁor tb l;jg:ing' found
unboriﬁéidus on the beach, where there; was ino' direlcf évidenbe and no substaﬁtial éircﬁmstﬁﬁ'gial
evidence that appellant _aﬁempted to cor_nrﬁit -an overt.;e‘x éc"t on a ‘physicAallly helpléss, méntélly' .

* defective, or mentally incapacitated person?

,



v ‘
* reasonably tending to prove gullt of the accused the appellate court must reverse. the lower

STANDARD OF REVIEW

.

“On appeal from the denral of a dlrected verdlct an appellate court must view the o

’ ev1dence in the llght most favorable to the State s State 12 McHoney, 344 S C 85,97, 544 S.E.2d ‘ ,

. 30, 36 (2001) “A defendant is entitled to ad1rected verd1ct when. the :State fa1ls to produce

ev1dence of the offense charged ” State v. Larmand 415 S.C. 23 29 780 S. E2d 892 895

‘ (2015) “In rullng ona motion for a dlrected verd1ct a'trial court is concemed with the ex1stence

or nonex1stence of ev1dence not its we1ght ” State \2 Rezd 383 S.C. 285 292 679 S.E.2 d 194,
/‘. SR . : l‘-."—l_"" ) I

197 (Ct App. 2009)

If the state falled to present any d1rect ev1dence or any substantlal c1rcumstant1al ev1dence -

- court’s denial of the d1rected verdict motton State v, Odems 395 S C 582 586, 720 S. E 2d 48, . .
50 (201 1) State V. Hepbum 406 S.C. 416; 753 S.E.2d 402 409 (2013) “The tr1aljudge should

' grant a directed verdlct mot1on when the: ev1dence merely raises a susp1cron that the accused is

gu1lty ”? State V. Schrock 283 S. C 129 132 322 S E 2d 450 452 (1984)



ARGUMENT

. The tr1al court erred in refusmg to grant appellant a d1rected Verdlct on the charge of

attempted th1rdrldegree cr1m1nal -sexual conduct where rt ‘was undlspluted the complainant was

-voluntarily engaging in ‘forep lavaith appellant prior to being found uncOnscious‘on the beach, * -

where there was no direct evidence and no. suhstantial circumstantial evidence that appellant
. attempted to commit an overt sex '_act' on a physically helpless. mentally defective, or mentally

v

incapacitated.person.
Statement offacts e . - f
JK., the complai_nant passed away‘from'.;a heart attack in' Novémber 2015, .prior to |
appellant s trial. R 157 l 13—158 l 1. . | |

' On June 21, 2015 the twenty two -year- old complamant was drtnklng alcohol ‘at. ‘a A

' | barbeque in Myrtle Beach wh1le only dressed ina bathmg suit and tank top, Wh1ch is the way she

- remamed dressed throughout the evenmg R. 153 l 24 — 154, 1. 3 R 154, 1. 24— 155, l 3; R
»1_54, 11. 8-9. "_l_“he complamant léft the party with her_.boyfrrend around 10:00 p.m. “but the‘ couple
.'got in “an argument over. cigarette ‘smok‘e‘ in the car'and the music ” R 155, ll 6-7 The‘
complamant hit her boyfr1end wh1le he was dr1v1ng, SO he hecame upset and pulled over. R. 155
L. 9-10. The complainant got -out of the car and her boyfrlend followed her but she krcked the~

car and he eventually drove away R. 155, l lO - 156 l l

Alq1 Dhrmo the appellant was from Albama but had heen a taxi cab driver for about . -

ﬁfteen years State s exhibit #3 The complamant ﬂagged down appellant s taxi. State s exh1b1t o

#16 Video footage of much of the 1nteract1on between appellant and the complamant was L

-1 State’s exhibit #3.i isa CD of appellant s 1nterv1ew w1th law enforcement and is on ﬁle with-this .
Court. :



) ‘captured on the dashboard carnera (dash cam) of appellant s tax1 cab and comprises State S
exhibit #16 which is on ﬁle w1th thls Court Appellant had no prlor cr1m1nal record R. 441 ll
1-3. | | '
The dash cam footage shows that the complamant got m the back seat of appellant s cab
. said she was go1ng to 77th Avenue and offered that she had a ﬁght w1th her boyfriend State s
exh1b1t #16. The recordmg stopped but resumed th1rty minutes later State s exh1b1t #16 The
" state believed the two Went to a bar in.the: 1nterven1ng mmutes and presented the testimony ofa
.»bartender at Jimmagan S Pub who said he remembered servmg appellant and the complamant
three or four shots of Crown Royal Apple that n1ght and that 1t looked like they were ona date | _ | )' ‘ “
'R231 ll710R234123 235118R238 11\68 - |
The dash-cam footage showed that upon reentering- th_e cab after'_leaving J immagan’s, the
' complaihant :sat in the front seat beside app;e'llant. State’s exhibit #16 The vidéo’ showe'd“the two.
Vdr1v1ng around for about twentyﬂmmutes and engagmg in foreplay State S exh1b1t #16
| The footage showed thevcomplamant repeatedly tell1ng appellant “I love you appellant
| saying, “T love you,” in response and the two- kissmg State S- exh1b1t #16 Ofﬁcer Wllhamson
agreed the video reﬂected the complalnant scratchmg appellant w1th her fmgemails 1n a “lovmg

3

" manner,’ caressmg hlS body, ‘llcklng h1s face and’ rubbmg h1s crotch R. 272, l 9 - 273 l 7
Appellant suggested the two. go to the beach and sa1d “Let me love you ” State s exh1b1t #16
The video reﬂects that ‘the complamant told appellantvhe was a good .kisser, and was‘

. “fucking hot State s ‘exhibit #16 At t1mes the complalnant sa1d stop or “not now ” but

| ‘vcontinued to reinitiate foreplay W1th appellant a_fterwards. State s exhibit #1’6. This Went on for

ol

2 The dash-cam was 1nstalled in appellant S cab as "a condition of bond when appellant was
" charged with ﬁrst degree criminal sexual conduct in: 2014 R. 20 1L 19 23



about twenty minutes, until the complainant exjited. the cab .to urinate, reeﬁtered the qab on the
driver’s side, briefly drév_e tfle taxi cab, and stop,r)gd at."tllle beach. State’s exhii)it #16.

The state argued the éoﬁplainmt appeared to pass out after she parked'the cab? whenv her

,vhead hung down. R. 462, 1I. 13-16. N'evertheless; ‘the two exitéd the vehicle. ‘State’s exhibit '#16.
Subsequently, seéurity guards reported ab man lying on his sicr1e on the beach wearing only
a shirt, aﬁd said he might have someone with him. R. 213, 1I. 5-6. R. 215, 1l. 4-25. According to
security guards, the man said to stop and not cdme any closer. R. 212, 1. 2-3. None of the
~ security guérds reported seeing physical contact Betweén ‘appellant and the cbmplainant. R. 221, .
ll.r 13-15; R. 230, lL. 2-4. One of the security’ guardé said appellant was “ieani_ng over” the_ |
complainant when he stood up. R. 224, 11. 8-11; R. 225, 11. 10-11. |
| ISetective Danie‘lv Eddy went to the beach in response to fhe call from the secur,ity _
guards—Eddy turned on his body-v;/om camera to record the incident.3 R. 164, 1. 7-25. Detective

Eddy could not tell if appellant was intoxicated due t_b his accent, ahd appellant was clothed by

* the time'Eddy arrived. R. 168, 11. 5-7; State’s exhibit #36. '

v
AN

The complaiﬁant was unconscious on the beach, lying on her"si>de with hef bikini bdtton{

" pulled tovtlie side and her priVa'tesl ¢xpv<v)s-ed.Rv. 165, 1. 7-1'8. The‘complainaht’é S_Wimsuit was not. -

| 'r‘i'pp'ed or torn. R. 202, 1. 1»3‘-19.'Thve defense argued her bikini bottom coul;i_have' been pulled to . :

- Vthe side by the complainant when she earlier urinated off-camera.\R. 274, 11. 12-20. According 'fo _

Detective Eddy, the complainant s@elled of alqohol. R 166, 1. 2. Officers éwakened her with -

smelling salts, and she refused to go to the hospital. R. 166, 11. 3-4; R 203, 11. 1-6.
The complainant was briefly recorded by an officer’s body camera in an‘a‘mbulance, and -

| _ she repeatedly said, “This is embarrassing.” State’s exhibit #36. After an officer told her she may '

K
N

3 The footage from officers’ body-worn cameras comprises Sfate’s‘ exhibit #36 and is on file with
this Court. R. 106, 1. 24. N '



| ‘have been sexually assaulted the complamant rephed “I’m not I don t want to be; No I have
ot “State’s exhibit #36

Ofﬁcers arrested the 'complainant'for public drunk and appellant for:i'ndecent exposure.

R. 175, 11. 14-18; R. 58, 1, l 1-14. According to a forensic toxicologist, the complainant’s blood - .

alcohol’wconcentration was 0.169 percentand using retrograde extrapolation, vl/ould‘ have been
about»O.334 eleven hours earlier (when officers saw her on the beach). R. 312, 11. 10-16; R. 315, -

123-316,1.10. 7

Appellant d1d not try to flee and he cooperated w1th pollce ofﬁcers State s exhibit #36 .

I

- Appellant gave a somewhat‘ unmtelllglble statement to law enforcement due to hrs Albaman '

™~

accent and pos51bly due to 1ntox1catron State s exhibit ;#3. The state argued appellant s“'
statement was susp1c1ous because he “dldnt mentlon any of the phys1cal contact” w1th the- .
V. complainant in the taxi a'ndsald he had ‘turned‘on the fare meter but had not. R. ”467, 1. 2-3;R..
467,11, 19-20. o o o o

Detective Hugh Jones, who Was assigned the next day to follow- up on the case, met with

“the complalnant and mcorrectly told her that appellant was arrested for indecent exposure for_ A

’bemg on top of her, andherbemg exposed ”R 47, 1L 11- 16 R, 48 IL. 2 6 R. 59,11 15-18 ~ "

(empha51s added) After speakmg w1th J ones, the complamant agreed to go to the hospltal for a

sexual assault exam. R. 421 ll 1-8. ‘ |
Medlcal personnel performed a rape k1t on the complamant R 296, 11 4- ll Hospltal :

staff called the complarnant ] mother and her mother was present durlng the exam R 303 ll

18- 23 Appellant had what appeared to be scratches and b1te marks on h1s arms and his DNA

- was found in ﬁngemall scrapmgs from the complamant srlght hand R 166, ll 22-25; R 345 IL .

4 The poor quality of the recordmg and the complalnant yellmg in the background contr1bute to _
the confusion. State’s exhibit #3. S -



1 9 However a forens1c serolog1st from SLED test1f1ed the complamant S rape k1t was negatlve '

forspermor semen. R.320, Il 6-0; R. 332, 1L 16- 23 B S

Defense counsel moved for a d1rected verdlct at the close of the state s case, and argued

the,.state failed to present ¢ substant1al c1rcumstant1al ev1dence proving that there was any type of

touchmg or attempted touchmg on the beach ? R 433 ll 13-17. Defense counsel argued N

SN

“There S no proof of the mens rea of attempted CSC thlrd ‘that he conscwusly mtended the E

completlon of any overt act constltutmg‘an attempt of cr1m1nal sexual conduct; No ev1dence-v -

- proves that there was an overt act committed in the _effort to commit the crime.” R. 43 3,11.21-25.
, Defense counsel correctly ,noted “The State has{: ,failed to give any direct or substantial
: c1rcumstant1al ev1dence provmg that there was any type of touching or attempted touchmg on the

beach . "’R 433, 1L 13- 16.

3

The state argued that the v1deo showed the complamant passed out,” in the cab when the - '

v1deo ended and that appellant was seen. nude lymg on the beach beside her R. 435 1l. 19- 25

Defense counsel sald “That sa m1srepresentat1on of the facts Your Honor.” R. 436 1. l 2

" The solicitor argued ‘the” complainant’s "bathing suit bottom was pulled to the side :

revealmg her prlvates and mcorrectly told the tr1al Judge that Detectlve Eddy had testlﬁed the

RN

complamant “had red marks on her inner: th1ghs » R 436 1L. 12 14. Although Hugh Jones said |

durmg pretrral motlons that he thought Detectlve Eddy had seen marks and abras1ons around the

complamant s gen1tal1a the state- d1d not present any ev1dence of this at trlal R 61 1l. 6- ll

Nevertheless, the solrc1~tors argued to the sjury in opening statement and in closing argument that

- 5 During pretrial, Hugh Jones also claimed that accordmg to Detectrve Eddy, the complamant $
~ bikini bottom was on backwards. R. 61, 11. 12-16. No ev1dence of this was presented at trial; and
Detective Eddy testified at trial. R. 100, 1. 11 :



the complamant had red marks and abras1ons near her genitals despiteno ev1dence of this bemg .
" presented at trial. R. 132, ll 23 25 R 460 ll 13-15. |
The state also argued the marks on appella’nt s arrns and his DNA under 'her fingemails '
" contributed to “enough”revid:ence. R: 436, 1. ‘22 - 437,1 9. The court denied 'defense counsel"s“l
directed verdict motion and stated' there :'was r‘“som_Ev:,.direc't evidence‘ and clearly 'en’ough
circumstantial evidence.” R 438, 11. 1'0-18 (emphasis added)'..

| Defense counsel argued in closing that Just because the complainant had gotten drunk
and lost her inhibitions in the taxi did not mean that appellant later attempted to commit a sexual
battery upon her. R 472, l 24 473 1.8; R 475, 1. 25 476, 1. 1 - |

Appellant was found gullty of attempted th1rd degree cr1m1nal sexual conduct and was

sentenced to eight years’ 1ncarcerat10n and‘orderedto register as a sex offender for life. R. 524.
~ The jury found appellant not guilty of indecent e'.xp;osure.‘R. 501, 11. 10-13.
: Discussion | | A
The trial court should have granted-'appellant‘ a directed verdict because the tevidence only

A\

raised a suspicion appellant was guilty. “The circuit court should not refuse to grant the directed

verdict motion when the ev1dence merely raises a susp1c10n that the accused is guilty ” State v.

Cherry, 361 S.C. 588, 594 606 S.E.2d 475, 478 (2004) “‘Susp1c1on 1mp11es a bel1ef or opmion
as to guilt based upon facts or circumstances which do not amount to proof.” Id. |

“[A] jury weighs evidence but 'when‘therel is'an absence of "e\'fidence, it becomes the duty
' of_the trial judge to direct a verdict.” State v. Mitchell, 341 S'.C. 4‘06, 409, 535 S.'E._2d l‘26,~'l’27 |
(20.00). When the state relies exclusively on circumstantial evidence, the trial court should direct

a verdict in favor of the defendant unless the circumstantial evidence is substantial. /d.



) Substantial circumstantial evidence is :evidence vvhich “reasonablv tends to prove the guilt of the
~accused or from which hlS guilt may be fairly and logrcally deduced ”1d.
: In State V. Rogers 405 S. C 554 564 748 S E2d 265, 270 (Ct App 2013) this Court
' enplained, ‘[D]irect ev1dence is that wh1ch req_uires only__ the factﬁnder ] determmation that the .
evidence is credible \before i't" may‘« ﬁnd the exiStence of a disputed fact.” “Direct evidence is
'based on personal knoWledée or observatlon and, if true | proves a fact without 1nference or
presumptlon ”1d. at 563, 748 S.E. 2d ‘at 270 (1nternal alteratlons and quotations omitted)
(emphasrs in or1g1nal). | ) J '
If, for example Athe .state had presented evew1tness testlmony that appellant pulled the
.complainant s bikini bottom to the side and *attempted to Vsexually assault her, this would be.
direct evidence, since the jury w0uld only have to determme the testlmony was credible in order .
- to conclude that a fact in issue had been proven.‘ . -
| a “Circumstantial evidence, on 'theother hand; ;reduires the factﬁnder notonlv to deterr.nine
- that'it believes the evidence but also to make at least one additional inference from the evidence
before concludlng the fact has been proven - Id at 564 748 S.E.2d at 270. Evidence is
c1rcumstant1al rather than direct, where [a]t least one additional 1nference is necessary before |
‘any of the evidence proves [the-offcnse].’(’ Id. | | |

Appellant was tried for attempted third degree criminal sexual conduct. “The law does "

not concern 1tself w1th mere gullty 1ntention unconnected with any overt act.” State V. Quzck

199 S.C. 256, 19 S. E2d 101, 102 (1942) “To prove attempt the State must prove that the" B

¢ N

| defendant had the speczf ic mtent to comm1t the underlying offense along with some overt
| t

act, beyond mere preparation, in furthera_nce of the‘intent.” State v. Reid, 393 S.C. 325, 329, 713:

0



'S.E.2d 274, 276 (2011) (citing State v. Nesbitt; 346 S.C. 226, 23 1', 550 S.E.2d 864, 866 (Ct. App.
2001)) (emphasis in original).
Although, as thls Court noted in State v. Reid, 383 S.C. 285, 293, 679 S.E.2d 194, 198 °

(Ct. App. 2009), “South Carohna Junsprudence in the area of attempt law is sparse the

{

appellate courts of this state have d1scussed the overt act requlrement in the ‘directed verdict
context. State v. Nesbitt, 346 S C. at\ 235, 550 S.E. 2d at 868 (approachlng a convenience storev i
masked and armed constltuted an overt act for purposes of attempted robbery); State V. Rezd 393 .
S.C. at 330-31, 713 S.E.2d at 277 (agreement to meet'ﬁctitious minor at designated place and
time, coupled with traveling to that locatton, may constitute overt act); State v. Rallo, 304, S.E.2d "

258, 269, 403 S.E.2d 653, 659 (1991) (Toal, J .,'dissenting) (in prosecution for attempted criminal:

' sexual conduct with a minor, overt act met where defendant told twelve-yeat old boy he wished
to perform fellatio-on the boy and ‘_grabbed at'the boy’s crotch); State v. Quick, 199 S.C. at 256,

- 19 S.E.2d at 102-03 (in trial for~ unlawful'manufaetnre of intoxicating liquor, no overt act whete

defendant was stopped driving down a dead-end road one hundred yards away from stills on his

land with five hundred pounds of sugar, a sack of mill feed, and three cases of yeast cakes in his

_automobile).

i

In State v. Bucknton, 347 S.C. 3i6, 322, 555 S.E.2d 402, 405 (2001),_ the South Carolina

-

Supreme Court concluded that in a proseoution for murder and attempted -armed robbery,

evidence the accused was near the crime scene, was with two others where three people were
~ seen running towards the crime scene around the time of the incident; and evidence that the |
accused’s codefendants had earlier talked about_ getting a “lick” and getting some “cheese” was

not substantial and merely raised a suspicion of guilt. Here, like in Buckmon, the circumstantial "

evidence relied upon by the state is not substantial and merely raises a suspicion of guilt.'

v

11



. ];
d.' The-‘state_ did not 'present direct evidence- or Substantiat circumstantial evidence ithat
appellant committed an overt act in an atternpt td commit criminal sexual conduct. The evrdence |
presented by the state prOvee ,onty that: (1) ‘appellanti Wanted to “love™ the comptainant on the
beach; (2) appellant was partially nude near the complainant.on the beach; (3) the complainant’s
swimsuit was pulled to the side; and (4) at some ‘(point the'complainant b'ec'ame unconscious.
While appellant rvas u_n"d’oubtédly at the_ s.cene"w‘hen the cnmplainant was found
unconscious, there was no evidence appellant‘attemptedl to or even intended to sexua)lly
batter the complainant while she Was m that state. The state’s circumstantial evidence did not
reasonably tend to prove appellant’s ‘guilt, nor could his guilt be fairly and logically deduced
from the evidence. Mitchell, 341 S.C. at 409, 535 S.E. 2d at 12/7
o Pursuant to Rule 19(a) SCRCrimP,
-YOn motion of the defendant or on its own rrlotion, the courtshall direct a t}erdict
in the defendant’s favor on any offense '. charged in the indictment after the
evidence on either side is closed, if there is a failure of competent evidence
tending to prove the charge in the indictment. In ruling on the motion, the trial |
judge shall consider only the existence or non-existence of the evrdence and not
its Welght L«
| A directed verdict “motion should be granted Where a jury w'ould. be speculating as to the
'accused’s gurlt or where the e\rrdence is sufﬁc1ent only to raise a strong suspicion of gullt ” State
V. Ballenger 322 S C. 196 199,470 S.E. 2d 851, 853 (1996) (internal citations omrtted)
Appellant submits the trial court erred in submrttlng the case to the jury, since there was:
no direet evidence appellant committed an offense, and no substantial circumstantial evidence
-that appellant committed an overt act 1n an atterrlpt to comm»it criminal sexual conduct against a

physically helpless, 'mentally defective, or mentally incapacitated person. The evidence was only

- sufficient to raise a suspicion of guilt.

: F12.>

o



CONCLUSION

Based on the foregoing argument, appellant respectfully requests this Court reverse his

conviction and sentence and remand for entry of a verdict of acquittal.

anna K. Delany
Appellate Defender

ATTORNEY FOR A

This 11th day of March, 2019.
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