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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by denying defense counsel’s motion for a continuance, where
counsel told the judge appellant suffered a heat stroke and presently was unable to assist counsel
in preparation for the revocation hearing, and in addition counsel needed additional time to
investigate, since the denial of a continuance under these circumstances was an arbitrary abuse of

discretion?

Lo .



STATEMENT OF THE CASE

A probation arrest warrant was issued against appellant on March 21, 2017. R. 17 - 19.
Appellant appeared on September 19,. 2017, before the Honorable Diane Goodstein for a
probation revocation hearing. Martin Banks represented appellant. Ted Lupton was the assistant
solicitor, who appeared with an agent from Probation, Pérdon, and Parole. R. 1.

During the probation revocation hearing, Judge Goodstein revoked appellant’s probation.
R.14,1. 19-15, ‘1. 3. The probatioﬁ sentencing sheet showed appellant Was ordered to serve the
two years on his prior suspended sentence. R. 20.

This appeal follows.



STANDARD OF REVIEW

A motion for continuance is addressed to the sound discretion of the trial court and its
ruling on such motion will not be reversed without a clear showing of abuse of discretion. State
v. Browder, 277 S.C. 206, 284 S.E.2d 775 (1981). In South Carolina “[t]he grant or denial of

a continuance is within the sound discretion of the trial judge and is reviewable on appeal only

- when an abuse of discretion appears from the record.” Plyler v. Burns, 373 S.C. 637, 650, 647
S.E.2d 188, 195 (2007).
“ “The granting of a motion for a continuance is within the sound discfetion of the trial

court and will not be disturbed absent a clear showing of an abuse of discretion.” ” State v.

Geer, 391 S.C. 179, 189, 705 S.E.2d 441, 447 (Ct. App. 2010) (quoting State v. Yarborough, 363
S.C. 260, 266, 609 S.E.2d 592, 595 (Ct. App. 2005)). “ ‘An abuse of discretion arises from an
error of law or a factual conclusion that is without evidentiary support.” ™ Id. (quoting State v.

) Irick, 344 S.C. 460, 464, 545 S.E.2d 282, 284 (2001)); see also State v. Funderburk, 367 S.C.

236, 239, 625 S.E.2d 248, 249-50 (Ct. App. 2006) (“An abuse of discretion occurs when the trial
court's ruling is based on an error of law.”). Even if there was no evidentiary support, “ ‘[i]n

order for an error to warrant reversal, the error must result in prejudice to the appellant.’

” Geer, 391 S.C. at 190, 705 S.E.2d at 447 (qUoﬁng State v. Preslar, 364 S.C. 466, 473, 613

S.E.2d 381, 385 (Ct. App. 2005)); see also State v. Wyatt, 317 S.C. 370, 372-73, 453 S.E.2d
- 890, 891-92 (1995) (stating that error without prejudice does not warrant reversal).
The granting of a motion for a continuance is within the sound discretion of the.trial court

and will not be disturbed absent a clear showing of an abuse of discretion. State v. White, 311

S.C. 289, 293, 428 S.E.2d 740, 742 (Ct.App.1993). Revefsals of refusals of continuances “are

about as rare as the proverbial hens teeth.” State v. McMillian, 349 S.VC. 17, 21, 561 S.E.2d 602,
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604 (2002) (citation omitted) (stating this comparison, but ultimately reversing the trial courts
refusal to grant a continuance). The party asking for the continuance must show due diligence
was used in trying to procure the testimony of an absent witness as well as set forth what the

party believes the absent witness will testify to and the grounds for that belief. See White, 311

S.C. at 293, 428 S.E.2d at 742-43; see also Rule 7(b), SCCrimP (explaining that a motion for

continuance to procure the testimony of a witness will not be granted unless the party seeking the

testimony made use of due diligence to procure the testimony).



ARGUMENT

The court erred by denying defense counsel’s motion for a continuance, where counsel

told the judge apﬁellant suffered a heat stroke and presently was unable to assist counsel in

preparation for the revocation hearing, and in addition counsel needed additional time to

investigate. since the denial of a continuance under these circumstances was an arbitrary abuse of

discretion.
Relevant Facts

Defense counsel Baﬁks moved to continue the revocation hearing on several grounds.
Banks told the judge that appellant had had a heat stroke and “he’s had difficulty remembering a
lot of the charges in his paperwork. I’v¢ only had a chance to meet with him yesterday. He
doesn’t live in Calhoun County any more. R. 3,11.2-17. |

VIn addition, Banks argued that he only foﬁnd out the day before that appellant denied
contacting the victim at three a.m. on a certain day. This would have violated a “no contact”
provision. Appellant said he did not contact the victim as alleged:' Counsel Banké added that he
needed further time to investigate the state’s revocation allegations. R. 3, 1. 6 — 5, 1. 14.
Appellant told the judgeb that he had not even been chafged with impérmissibly contacting the
victim. This showed appellantl did not understand the allegations contained in the addendum to
the probation arrest warrant.

Assistant solicitor Lupton asserted that “every fime he comes to court, he has some
medical condition that requires a continuance;” R. 7,1 6-8.

The judge ruled she would not grant a continuance -because she believed the solicitor’s
- assertion that “this is a continuing issue, that he has medical conditions that he needs

continuances, you could have brought medical records.” R. 7, 1. 23 - 8, 1. 2.
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Defense counsel Banks offered in response to the denial of the continuance motion that
appellant had also suffered from spider bites which affeéfed him medically. The judge repeated |
that she was not going to grant the defense a contipuance. R. 8, ll; 3-20. |

The judge then ruled appellant had willfully violated his probation, and she revoked it in
full. ' R. 11,1: 14 - 14, 1. 24.

Discussion

“The grani orA denial of a continuance is within the sound discretion of the trial judge and
is reviewable on appeai only when an abuse of discretion appears from the record.” Plyler v.
Burns, 373 S.C. 637, 650, 647 S.E.2d 188, 195 (2007). Iﬂ State V._HiH, 409 S.C. 50, 760 S.E.2d
802 (2014), the defendant appealed the circuit c‘ourt’s. grant of a six-mo\nth continuance to the
- state. The defendant asserted this violated the IAD compacts, which enables participating states
to obtain custody of "pris'onerls incarcerated in other jurisdictions and bring those prisoners to
trial. At the time of Hill’s South Caroliha‘trial, he was incarcerafed in Tennessee.

This Court held that the same abuse of discretion standard that applies in every other case
applied to>a challenge to an IAD continuanée as not being granted for “good cause.” The trial
judge in State v. Hill had previousiy presided over another murder trial involving the same -
victims, and he stated on the record he found that the trial was going to be complex, intensive
and that a continuance was justiﬁed." This Court found no abuse of discretion in the ‘judge
granting a continuance; |

In Gatti v. Gatti, 280 S.C. 546, 347 S.E.2d 506 (1986), the Court of Appeals held the
denial of a continuance was an abuse of discretion whére the continuance was nécessary through
no fault of the moving party. The Court of Appeals noted that fhe plaintiffs in Gatti “sought only

a two and one-half month continuance.” The motion was based on the need for the testimony of



N

an expert witness. ‘The Court of Appeals found the mov1ng party was not at fault, and that the
trial Judge abused h1s discretion in deny1ng the motron fora contlnuance

In Williams v. Bordon’s, Inc., 274 S.C. 275 262 S. E 2d 881 (1980) this Court srmllarly

found an abuse of discretion: where the Judge refused to grant a short continuance based on the
attorney-legislator’s .need or desire to attend sessions in the Legislature 1n consideration of.the
' state’s appropriation bill. ThisCourt Ifound the refusal to grant the continuanee on these grounds
was a clear abuse of discretion. |

In this case; th_e, short continuance requested by defense counsel, was also an'abuse of
discretion.where counsel, as an vofﬁcer of the court, told the judge that appeliant’s illness had‘
caused him r.nemory‘ problerns, and that counsel also"needed more time to investigate the
allegations.' A sho‘rt‘continuance to ensure the: 'fairness, of the revocation proceedings‘was in
order, it would not nave caused any pr'ejudice to the state, and it was respeetfully an abuse of

discretion for the judge to deny the motion.



CONCLUSION

By reason of the. foregoing argument, the revocation of appellant’s probation should be

vacated.
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