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appeal filed by Jaquese Neely ('/\,ppellunt). an inmate incarcerated in the South Carolina
'Department of Corrections. On April 2. 2015, Appellant pled guﬂty before the Honorable John C.
Hayes to two (2) counts of Distribution of Crack Cocaine, 3™ Offense. in York County, South
Carolina. Pursuant to the terms of the negotiated plea and sentence., Appellant.was sentenced to
concurrent terms of ten (10) vears on each offense. Appellant now appeals the Final Decision of
the South Calrolina- Deprartment ol Probation. Parole and Pardon Services (Department or
Respondent) in which the Department determined him to be ineligible for. parole under South

Carolina law due to a prior drug conviction.
STATEMENT OF THE CASE

Appellant was indicted for two counts of Distribution of Crack Cocaine, 3™ Offense. under S.C.
Code Ann. § 44-53-375(B)(3) (2010) with corresponding CDR Code 3039.' Both sentencing
sheets reilect that the plea agreements and sentences for these Charges were negotiated. (Record.
p 2.5). At'the time of his sentencing, Appellant also had a prior 2005 conviction for Possession
with Intent to Distribute Marijuana within Proximity of a School (PWID Marijuana Proximity)

under S.C. Code Ann, § 44-53-445 (1993).° Accbrding to Appellant, although not included in the

"'Indictment Number F4-GS-46-03426 was for an incident that occurred on November [, 2013. Indictment Number
14-GS-46-03428 corresponds to an incident date of January 22. 2014, (Record. p. 2-7). i

* According to the sentencing sheet provided by the Department as part of the Record on Appeal, on March 23. 2005,
Appetlant pled guilty to this charge (Indictment Number 2005-GS-46-1292) and was sentenced to serve five years to

run concurrently with another sentence he received for a probation violation. The sentencing sheet reflects that this*
plea was also negotiated. (Record. p. 8). i : ’




Record on Appeal, as part of the plea negotiations in 2003, the Stite agresd o nolle pros. on
accompanying charge of Possession with Intent o Distribute Marijuana (PWID Mavijuana) in .

exchange for Appellant’s plea to PWID Marijuana Proximity, (App. Rricf, 13 l)

Atthe time of Appellant’s 2013 and *’(')l'l distribution oilensgs mul urbij Iml pléa anidl hcmulginb
in 2015 for two counts of Distribution of Cr: ml\ Coc: nnu. gl ()ch- (jl)v'tnbuhml 3“') § “44-53-
375(B) provndg.d an ()chdu would not he parole ¢ligible it he were convicted I"br A third or
:,ubsequent offense or if convicted two or more timcs in the aggaregate lor any nmwm. drug,
marijuana, depressant, sllm ulant, or hallucinogenic druyg offense. A conviction for a first or second
offense or for a third offense in which all prior conviclions were for pOb\uSlon only allows for

parole eligibility. See S.C. Code Ann. §44-53-375(B) (2010).

Thus. because ot Appellant’s pled to two counts of Distribution 3™ under § 44-53-3 75(B)in 2015
and due to his prior conQiction for l"WID Marijuana Proximity, the Department determined that
Appellant was not eligible for parole. lﬁ a letter dated March 21. 2017. General Counsel for the
Department informed Appellant of his pzniolc ineligibility:
On April 2. 2015. vou pled to Distribution of Crack. third offense, in Indictment
Numbers 14-GS-46-03426 and 03428. Pursuant to South Carolina law a person

convicted of this offense with two or more : aggregate violations of the law relating
to drugs is not eligible for parole. '

A review of vour prior record reveals a prior drug conviction, therefore, your
current otfense is ineligible for parole pmsuant to South Carolina law. You will not
- be considered for parole on this oHu

(Record. p. 1).
Appellant wrote to the Department on April 12,2019, asserting that he did not have the requisite
prior conviction(s) that would prevent his being considered for parole under § 44-53-375(8)(3).
Appellant asked the Department to change his classification to parole eligible or, in the alternative.
provide notice and clariﬁcation of the prior convictions used to classify the distributions as third

offenses as opposed to second druo ottenses which would qualify him as parole elwnble undu the

statute.

In a letter dated April 22, 2019, General Cduns;l for the Department l'espbnded to Appellant’s

request:

[am responding to your letter of April 12,2019, concerning your parole eligibility.

s




As previously cprunLd to you, you arg uh,ll}:,lhlt l"(n pnmlg, GO t;luun(m, I 1
enclosing a-copy of our previous I¢Uci io you deted Margh 244 m(H’? No tuither
correspondence will be sent regarding thig mnller ' S

(See Notice of Appeal filed May. 21, 20 l‘_)).J

On May 21, 2019, Appellant timely appealed the Final Degizgion ol thé 13(;,‘):’.;4.'.3(;::11; ey thig Court

asserting that the decision is in error because he docg oL have the requigite prior conviction(s) to

render him parole ineligible under § 44-53 W:(H)(.}) for third or subsequent offense.

ISSUE
Did the Departmmt errin determining lh 1t Appellantis not eligible tor parole based on his current
and prlor convictions under S.C. Codc Ann. § 44-53-110. et seq. (2010) (hereinafier collectlvelv

referred to as the Controlled Substances Act)‘?

_ DISCUSSION
Anindividual has a right to ALC review of a final decision of the Department or-the Parole Board
when that decision affects a"liberty interest for which due process is required. See Furtick v. S.C.
'Dep tof Prob., Parole and Pardon Services. 352 $.C. 594.598-99, 576 S.E.2d 146. 149-50 (2003):
see also Sullivan v. S.C. Dep't of Corrections. 355 S.C. 437, 443, 586 S.E.2d 124, 127 (2003)
(explaining the nature of the right to ALC review). In Furtick. the South Carolina Supxjeme Court
held that although an inmate has a liberty interest in parole eligibility pursuant to S.C. Code Ann.
S 24-21-620 (2007), the statute does not create a Iil)cr'ty interest in the granting of parole itselt‘.

Furtick, 352 S.C. at 598. 576 S.E.2d at 149 n_ 4.

[n claiming that the Department erred in determining that he was in‘cligiblc for parole. Appellant
has properly brought his Appeal before the ALC. oopu v. S.C De/) tof Prob.. Parole and
Pardon Services, 377 S.C. 489, 661 S.E.2d 106 (2008). Here. A\ppdlgmt 1s not appealing the denial

of parole but rather. is challenging the Dcpax tment’s determination of parole ineligibility on the.

grounds that the decision is in violation of constitutional or statutory provisions and is affected by
an error of law. Thus, under Cooper, a sufficient liberty interest is involved to warrant due process

teview by this Court. /d., 377 S.C. at 502. 661 S.E.2d at 113.

* This letter was not prowded by the Department as palt of the Record on Appeal The letter was filed with the Court
on May 21, 2019, by Appellant as part of his Notice of Appeal and will‘be considered by the Court as the Final
Decision of the Department.
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When acting in an appellate Lapauty the ALC must .upply tlu, criteria of S,.C. Code /\nn § |~’33
380(5) which provides: .

The court may not substitute its judgment for (he judgment ot AEENGY 08 the

weight of the evidence on questions of fact. The court may 41 the: dggin Honof

the agency or remand the case for further pu)u..udlub IIIL Gyt muy PEVGIEE OF
- modify the decision if substantial rights of” the 'uplmllv it hive baen prejudiced

¢ because the administrative hmlmw, inferences, congligions, or decisions are:

(a) in violation of constitutional or statutory provisions:

(b) in excess of the statutory authority ot the agency:

(¢) made upon unlawful procedure;

(d) affected by other error of law:

(e) clearly erronzous in view of the reliable, probative and substantial
~ evidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
\

Id. (Supp. 2018). : o

Appellant argues the Department erred in its determination of parole ineligibility under several
different theories: (1) l;WID Marijuana Proximity is not a prior “drug” conviction for enhancement
purposes; (2) the statute under Whicl1 Appellant was convicted ot‘Distribiltion 3" is in conflict with
another statute in the Controlled Substance. A.ct defining second and subsequent otfenses; and (3).
when read together, the statute under which Appellant was convicted of Distribution 3" and the
statute defining second and subsequent offenses are unconstitutionally vhgue and did not prb\?ide
fair notice to Appellant that a prior Proximity conviction would be used for enhancement purposes

in violation of Appellant’s right to due process under the Fourteenth Amendment.

Appellant asserts that his prior conviction for PWID Marijuana Proximity cannot be used for

enhancement purposes because a conviction under this statute, S.‘C. Code Ann. § 44-53-445

(1995), is a “separate criminal offense™ as opposed to a drug offense. Appellant argués that the

dismissed PWID Marijuana would have been his only prior drug offense and since that charge was
‘

nolle prossed as part of the plea agreement, the remaining Proximity conviction involves only an

incidental, “separate criminal offense™ unrelated to the controlled substance. Appellant’s argurhent

i1s without merit.

The statutory elements of § 44-53-d45 are clear. It is a separate criminal offense for a person to
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distribute, sell, purchase, manufacture, or unIu\\;I’uIIy possess with intent to distribute a controlled
substance while in, on, or within a one-half mile racius of the grounds of a school. Appellant was:
convicted of Possession with Intent 1o l:)isiri-l:)ulc" Marijuana within Proximity of a School under
this statute. As an element of the offense, he was in unlawful ]7()5:%6:3@.01.'1 ol a quantity of marijuana
over lwenly‘-cighI grams or one ounce as set forth in 5. Code Aun. § 44-53-370. While the
additional proximity element must be met o afford the separate criminal conviction under § 44-
53-445, the underlying element of possession of the umln‘,)llccl.51_1l)slzl.ncc with intent o distribute
must also be satisfied. Thus. Appellant’s prior conviction for PWID Marijuana Proximity

constitutes a prior drug conviction under the Controlled Substance Act.

I1.

Appellant also contends that his 2015 convictions for Distribution 3™ pursuant to S.C. Code Ann.
§ 44-'53-375(8)(3) (2010) should not render him parole ineligible because that statute conflicts
with the general statute defining second and subsequent drug offenses for purposes of the
Controlled Substances Act as a whole. See S.C. Code Ann. § 44-53-470 .("2() 10). Appellant argues.
quite artfully, that when there is an ambiguity in the statutes that renders them in conflict and
produces a result unintended by the Legislature. the rules of statutory construction direct that penal
statutes are to be strictly construed. Further. Appellant asserts that the rule ol lenity applicable
when a criminal statute is ambiguous requires that the ambiguity be resolved in favor of the
accused. (App. Brief, p. 3-8). Ever miﬁdful of the rules of statutory construction and the extensive
line of cases involving the various interpretations of statutes in the Controlled Substance Act
relating to enhancements and sentencing. the Court agrees that an ambiguity exists. Compare, e.g..
Robinson v. State. 387 S.C. 568,693 S.1.2d 402 (2010) (abrogated on other grounds by Smalls v.
State, 422 $.C. 174. 810 S.E.2d 836 (20175 Thomas v. Srare. 319 5.C. 471,465 S.12.2d 350 (1995);
Rainey.v. State, 307 S.C. 150. 414 S.E.2d 131 (1992): State v. Miles, 421 S.C. 154, 805 S.E.2d .
204 (Ct. App. 2017) (cert denied Oct(;berbl& 2018): State v. Dupree, 354 S.C. 676, 583 S.E.2d
437 (Ct. App. 2003): see also Bolin v. South Curolina Dep't of C()/'rections..415 S.C. 276, 781
S.E.2d 914-(Ct. App. 2016).4‘ ' :

* The Court recognizes that, while the issues discussed in these cases may parallel Appellant’s argument, the majority
of these cases stem from writs of certiorari arising from the grant or denial of post-conviction relief (PCR) actions.
Tro are the result ot direct appeals and Bolin v. South Carolina Dep't of Corrections is an appeal from an ALC -
decision. ’



At the time of the 2013 and 2014 offenses of Distribution 3™ .m(l during Appellant’s plea and
sentencing for these char”es § 44-53- 37>(R) specitically addreaseid the offense of Distribution of
Crack Cocaine, 3™ Omns; providing in pertinent part: |

A person who ... distributes ... cocaine base. in violation ol the provisions of
Section 44-53-370, is guilty of a'felony and, upon conviction:

(3) for a third or subsequent offense or if the offender has heen convicled two or
more times in the aggregate of any violation of the laws of the United States or of
any state, territory: or district relating to narcotic drugs, mavijuana, depressant,
stimulant, or hallucinogenic drugs. the offender must be imprisoned for not less
than ten years nor more than thirty years. or fined not moie than tifty thousand
dollars, or both. '

..Notwithstanding any other provision of law. a person convicted and sentenced
purquam 'to this subsectlon for a first offense or second offense may have the
sentence suspended and  probation granted, and is eligible for parole...
Notwithstanding any other provision ol law, a person convicted and sentenced
pursuant to this subsection for a third or subsequent offense in which all prior
offenses were for possession of a controtled substance pursuant to subsection (A).
may have the sentence suspended and probation granted and is eligible for parole,
supervised furlough, community supervision, work release, work credits, education
credits, and good conduct credits. In all other cases. the senténce may not be
suspended nor probation granted.

S.C. Code Ann. § 44-53-375(B)(3) (2010)" (emphasis added).

In contrast. § 44-53-470 entitled “Second and subsequent offenses for purposes of drug offenses,

detined” provided:
(A)An offense is considered a second or subscquent offense if*

(3) for an offense involving a controlled substance other than marijuana
pursuant to this article, the offender has been convicted within the previous ten
vears of a first violation of a controlled substance provision, other than a
marijuana offense provision, of this article or of another state or tederal statute
relating to narcotic drugs. depressants, stimulants. or hallucinogenic drugs; and

(4) for an offense involving a controlled substance other than marijuana
pursuant to this article, the otfender has at any time been convicted of a second
or subsequent violation of a controlled substance offense provision, other than
a marijuana offense provision, of this article or of another state or federal

statute relating to narcotic drugs, depressants, stimulants, or hallucinogenic ;
drugs. A ‘ : .

*This statute was amended as a result of the Omnibus Crime Reduction and Sentencing Reform Act of 2010 and
was effective from June 2, 2010 until April 20. 2016. (2010 Act. No. 273, §38).
: . i
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S.C. Code Ann. § 44-53-470 (2010)° (emphasis acded).

Reviewing the plain language of each section, A ppellant is corrcét in his contention that the two
statutes seem to conflict. Specifically uclﬁlrcs.:x'in;,{ the thired or SubScﬂuCrnl; offense of distribution of
crack cocaine, § 44-53-375(B)(3) provides that for purposcs of enhancement, a prior convicétion
can include narcotic drdgs, marijuana, depressants, stimulants, or hallucinogenic drugs. Fo the
contrary, in deﬁning a second or subscquent offense for purposcs of the Controlled Substance Act
in general, § 44-53-470(3) provides that a controfled substance offense involving crack cocaine
cannot be enhanced by a previous conviction for an offense involving marijuana by the language
*...the offender has been convicted within the previous ten years ot a first violation of a controlled
substance provision, other than a marijuana offense provision, of this article or of another state or
federal statute felatAiAng to narcotic drugs. depressants. stimulants, or hallucinogenic drugs.” Id.

(emphasis added).

In Rainey v. .S‘/ale. the Court found a conflict between the statute under which the defendant was
sentenced as a second offender, an carlier version ol § 44-33-375(1%), and the general second
offense statute of § 44-53-470. Rainey. 307 S.C. 150, 414 S.22d 131 (1992). Rainey pled guil_ty-
to Distribution of Crack and had a prior conviction for Distribution ol Marijuana, He was sentenced
as a second offender under the crack cocaine statute which provided tor an ¢nhanced sentence for
a second offender or one whose first conviction was related (o narcofic drugs. Applying for post-
conviction reliet, Rainey argued he should not have been sentenced as a second offender under the
crack statute since that statute only enhanced for prior narcotic convictions and marijuana was not
a narcotic. /d. The State argued that Rainey was a second offender under the general statute, a
former version of § 44-53-470, defining second offenses as those convictions involving any prior
drug. Id. Fihding a conflict between the two statutes, the Supreme Court held that the later, more
specific crack statute under which Rainey was sentenced must prevail over the general second

oftfense statute. /d.

. In Appellant’s case, both § 44-53-375(B) and § 44-53-470 were amended by Act No. 273 and
became effective on the same day in 2010. Section 44-33-375(B)(3), involving the Distribution of

Crack Cocaine (Third or Subsequent Offense), is the more specitic statute and sets forth the

®This statute was amended as a result of the Omnibus Crime Reduction and Sentencing Reform Act of 2010 and was
effective from June 2, 2010 until April 20, 2016. (2010 Act. No. 273, §41).
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sentence for a third or subsequent.offense or for two or more ARErGRIIG pi‘l@n} ccmvl_cl.ions for any
offenses relating to narcotlc drugs, marijuana, ete. While the Couit nmy he correet (0 assuma that
the more specific statute would prevail under Rumu becauss both were gnacied at l'hu §ame time,
. the Court will (,onlmue its analysis to ascertain legistative intant, A aisitite should be raac) wg u
whole. Mid=State Auto Auction of Lexingion, lm volman, 324 8.C 05,69, 476 S,E2.2d 690, 692
(1996). Further, “[s]tatutes which are part of the same legislative scheme should be read together,™
Great Games, Inc. v. S.C. Dep't (4/'/\’1'\30/'1-110 339°8.C. 79, 84,329 $.E.2d 6.8 (2000). “Unless there
is something in the statute requiring a different interpretation, the words used in a statute must be
given their ordinary meaning.™ Mid~Siare Auro, 324 S.C. at 69, 476 S.E.2d at 692. “The primary

rule of statutory construction is to ascertain and give effect to the intent of the [L]egislature.” /d.

Appellant points to the 2016 amendments to hnlh ol the conl'liclin«-: statutes as evidcncc of
legislative intent to resolve the amblouxty at issue by expressly precluding uwlmnununl for
sub%equcm offenses when prior convictions involve mar uulm voftenses.” ndicative of such intent.
Appellant correctly states that § 44-53-375(B)(3) was amended in 2016 1o read “for a third or
subsequent offense the offender must be imprisoned for not Iess than ten years nor more than thirty
years. or fined not more than tifty thousand dollars. or both.”™ S.C. Code Ann. § 44-53-375(B)3)
(Supp. 2016). By deleting the previous directive that all prior offenses were 1o include narcotic
drugs. marijuana, depressants, stimulants. and hallucinogenic drugs. Appellant asserts that the
General Assembly intended to resolve ll}e contlict by defining prior oftenses solely through the
language contained in § 44-53-470, which would have excluded his 2005 PWID Marijuana

Proximity as a prior offense for erthancement purposes he}d his case arisen after April 20, 2016.

Moreover, Appellant asserts that the 2016 amendment to § 44-53-470 provides further evidence
of legislative intent to.resolve the conflict by continuing to explicitly exclude certain marijuana
convictions. as prior offenses. While the actual description of what is to be considered a prior
offense for enhancement purposes remained unchanged in 2016, the title of § 44-53-470 was
revised to “’Second or subsequent Ql‘fetlsé’ deftined; certain convictions cons.idere(l prior
offenses.” S.C. Code Ann. § 44-33-470 (Supp. 2016) (emphasis added). See Univ. of S. C. v. Elliot,
248S5.C. 218,221, 149 S.E.2d 433, 434 (1966) (“[1]t is proper to consider the title or captlon ot an

" Both statutes were amended as a result of 2016 Act. No. 154 §9 & 10. effective April 7l 2016.




act in aid of construction to show the intent of the [LJegislature.™) The title of the amended statute
is evidence that, in recognizing the ambiguity and contlict presentad by tie previous statutes, the
Legislature intended to repeal the definition of prior convictions sct faith in the ¢rack statute in

favor of exclusive reliance on the definitions set forth in § 44-33-470 under the amended title.

Also pursuant to the 2016 amendments, Appellant points out that subsection (li) was added to N
44-53-470 to clérify that a conviction for Trafticking Marijuana or any other controlled substance
must be considered a prior offense for purposes ol any prosccution pursuant to the article. See S.C.
Code Ann. § 44-53-470 (Supp. 2016). »/\p[ﬂw'élllnnl‘ correctly asserts that prior to the 2016
amendment, pursuant to the language of § 44-33-470 (2010), Trafficking Marijuana could only be
~ considered a priof offense for enhancement purposcs when the statute for the offense éontained its
own enhancement .language like that found in § 44-33-375(B) specitically cm.ln‘w-rzﬁ\ling the
controlled substances to be considered as prior convictions. See Thomas v. State, 319 S.C. 471,
465 S.E.2d 350 (1995); State v. Dupree. 354 S.C. 676. 583 $.15.2d 437 (CL A pp. 2003) (when there
IS no specific enhancement‘language in the statute under which defendant was convicted. there is
no contlict and the general statute defining a prior otfense as any prior drug offensce applies); contra

Rainey v. State. 307 S.C. 150, 414 S.E.2d 131 (1992) (discusscd infra).

Thus. Appellant argues that the Legislature certainly could not |I:‘.I\’c-il'llc.'l'ldcd that the lesser
included offense of PWID Marijuana Proximity should be considered @ prior conviction for
‘enhancement pufpose:s when Trafticking Marijuana could not be used to cnhance a trafficking or
possession offense under the language of § 44-53-470 (2010). Bolstering his legislative intent
cargument, Appellant also correctly points out that. as it stands today. a sole prior conviction for
P WID Marijuana Proximity cannot be used to enhance a current drug offense involving any other

controlled substance under § 44-53-470(3) (Supp. 2019).

Finally, Appellant argues that under the canon of statutory construction, penal statutes are to be
strictly construed. When a genuine ambiguity exists as a result of the proposed application of a
penal statute to a given situation, the rule of lenity requires that the doubt must be resolved in the
defendant’s tavor. See State v. Blackmon. 304 S.C. 270. 273. 403 S.E.2d 660, 662 (1991)
(recognizing the settled rule that penal statutes must be strictly construed in the defendant’s tavor);
Bryant v. State, 384 S.C. 525, 683 S.E.éd 280 (2009); Berry v. State, 381 S.C. 630, 675 S.E.2d

425 (2009) (holding that the Legislature intended a prior offense to qualify for enhancement
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purposes only if the prior offense “relates to™ one of the statutorily enumerated drugs).

Dovetailing with thé_ argument that the rule of lenity should apply (0 resolve the conflict in hig
- favor, Appellant also claims that because of the ambiguity in the statuigs, both § ﬁl£!~53-3"/5€]3)(3)
(2010) and §,44-53-’470'(20l()') are unconstitutionally void far VARUENGEs i their “fallure 10
unambiguously provide the fair notice l;cquircd by the Fourtegnth Amcndment of (he United States _
Constitution.” (App. Brief, p. 6). Appellant contends thal neither statule unambiguously and
sufficiently forewarned or prbvidcd him fair notice that :‘.l PWID Marij uunffl’rdxirhily conviction
could be used fo enhance his distribution offenses or affect future convictions of other controlled

substance provisions. /d.

While the Court agrees with Appellant that an ambiguity did exist in the statutes from 2010 until
their respective amendments iﬁ 2016, thé Court does not agree that the ambiguity must be resolved
iﬁ Appellant’s favor pursuant to the rule of lenity in this case. nor does the Court agree that the
ambiguity resulted in a failure to apprise /ﬁ)pcllaﬂt of the enhancement. Appellant heglects to
address one important fact in his argument: he pled guilty to two counts of Distribution 3% as the

result of a negotiated plea bargain.

Remaining cognizant that the ALC is not the proper venue to determine or attack the validity of a
plea, the Court must also render a decision and. in doing so, must recognize that this case involves
negotiated pleas to two counts of Distribution 3™ that the Court must presume were valid.® In
criminal prosecutions, a defendant is free ml negotiate a plea bargain and the defendant and
prosecutor may enter a plea agreement for @ multitude of legitimate reasons. Moreover, it is well-
settled that as part of a plea bargain. a del’cndzml may plead guilty to a crime of which he may not
be guilty or to an offense for which a valid legal challenge may exist. See Rollison v. State. 346
S.C. 506, 552 S.E.2d 290 (2001): Anderson v. State. 342 S.C. 54, 535 S.E.2d 649 (2000) (finding
that the decision to accept a plea to voluntary manslaughter notwithstanding the lack of any
provocation was simply a tactical maneuver to avoid the possibility of a harsher verdict and, as
such, was knowing and voluntary). As long as the defendant understands the nature and'crucia‘l
elements of the charges, the consequences of the plea, and the constitutional rights he is waiving,

he is free to bargain for multiple offenses, lesser included offenses, or enhanced offenses. Rollison,

* The Record on Appeal consists only of the Department’s 2017 letter to Appellant and the indictments and sentencing
sheets for the Distribution 3™ offenses and the 2005 PWID Marijuana Proximity conviction. The Court is limited to
these documents and limited in the scope of review pursuant to the nature of.the appeal filed with the ALC.
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346 S.C. at 511-12, 552 S.E.2d 290, 292-93. When a case involves a plea b'argaih, the agreement

is governed by contract principles and the defendant is free to negotiate the terms. /d.

Upon the information provided to the Court in the Record, both of Appellant’s sentencing sheets
reflect that Appellanl: pled 1o “Distribution of Crack 3% Offense” with the corresponding statute (3
44-53-375(B)(3)) and CDR Code (3039) listed in two different areas on both pages. Section 44-
53-375(B)(3) states that an offense involving marijuana will be considered a prior offense. Both
§44-53-375(B)(3) and the lzmgmgc mitrored inCDR Code 3039 provide that a conviction for
Distribution of Crack Cocaine, 3" Offense. will not be considered parole eligible. In addition. both A
sentencing sheets reflect that the pleas were negotiated and, under the terms of the plea bargain,
Acppcllant received the minimum sentence of ten‘years. out of a possiiblé thirty. on each charge to
run .concurr.ently. ;\ppellzmt received the benefit of the ugrcdncm for which he bargained.
Moreover. Appellant pled to not one. but two third offenses. 11 /\ppclluht only one had prior drug
offense from his 2005 PWID Marijuana Proximity conviction. then it would stand to reason that
as part of the bargain, he voluntarily lagreed to skip a conviction for a second offense by pleading
to two third offenses and receiving some benefit thereby. o |

Finally. Appellant agreed to have his convictions deemed third or subsequent offenses by virtue
ot his negotiated pleas to Distribution 3 u’nder' the contractual terms ol his plea agreement. A
Jjudge did not discretionarily determine him to be a third or subsequent offender duririg sentencing,
nor did the Départmént in its determination of parole inelfgibility. Instead, Appellant voluntarily
chose his third oftense classification pursuant to § 44-53-375(B)(3) (2010) which provides “for“a
third or subsequent otfense or if the offender has been convicted two or more in the aggregate....”
(emphasis added). Appellant negotiated the third offenses on his own accord, he was not
erroneously sentenced as a third offender. He had been convicted two or more times in the

aggregate,

The Court tinds that Appellant was prbperly classified as ineligible for parole due to his pleas and
convictions for Distribution of Crack Cocaine, 3™ Offense. pursuant-to $.C. Code Ann. § 44-53-

375(B)(3) (2010). It is, therefore,
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ORDERED that the decision of the Department is AFFIRMED.

AND IT IS SO ORDERED.

December 3. 2019
Columbia, South Carolina
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