THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ADMINISTRATIVE LAW COURT

Honorable Ralph King Anderson, III, Chief Administrative Law Judge

Case No. 18-ALJ-17-0393-CC
Appellate Case No. 2019-001831

Jack’s Custom Cycles, Inc., d/b/a Jack’s Motor Sports, .........c..covveiiiiiiininiienes Respondent,

South Carolina Department of REVENUE, .........ooovviviiinei Appellant.

INITIAL BRIEF OF RESPONDENT

John A. Ecton (SC Bar 66089)
Margaret Laurin Dukes (SC Bar 101416)
7911 Broad River Rd, Suite 100

Irmo, SC 29063

(803) 771-9800 A E@ _
(803) 771-9811 (fax) R O R Ve
jecton@ectonlawfirm.com EW‘FE ] B

laurin@ectonlawfirm.com JAN 09 e S

Attorneys for Respondent SC Court Oprpeais



TABLE OF CONTENTS

Table OFf AUtNOIIEES «.vvvveeeeeeeeeeeee e e i

Statement of Issues on Appeal 1

Statement of the Facts ..........icocvvieninnien e e aaaa 2

Standard Of ReVIEW .....c.ooviveiniiiiiiiiii eeenns e 4

ATGUIMENES: . eeeneieii ettt et 5
L THE ADMINISTRATIVE LAW COURT PROPERLY

CONSIDERED RELEVANT STATUTES AND

- LEGISLATIVE INTENT IN DETERMINING THAT ATVs
'AND UTVs ARE MOTOR VEHICLES FOR PURPOSES
OF S.C. CODE ANN. § 12-36-2110(A). teuetiimirieenceneenienienennnnS

IL.

THE ADMINISTRATIVE LAW COURT GAVE PROPER

~ CONSIDERATION OF THE DEFERENCE DOCTRINE
TO THE AGENCY"S INTERPRETATION OF STATUTES
IT ADMINISTERS.............. Leereaen e tseatissat st aninenean 15

III.

THE ADMINISTRATIVE LAW COURT’S CONSIDERATION

- OF STATUTORY LANGUAGE IN “CHANDLER’S LAW” .
- WAS PROPER TO ASCERTAIN LEGISLATIVE INTENT
. IN DEFINING MOTOR VEHICLE ...... “ .‘ ........................ I L

V.

4 THE APPELLANT ABANDONED THE ISSUE NOT

CONTAINED IN IT’S INITIAL BRIEF REGARDING THE
ADMINISTRATIVE LAW COURT’S UTILIZATION OF
THE “INFRASTRUCTURE MAINTENANCE FEE”
STATUTE AS A GROUND FOR IT’S DETERMINATION

" THAT ATV/UTVs ARE MOTOR VEHICLES SUBJECT



TABLE OF AUTHORITIES

CASES PAGE
Amisub of S.C., Inc. v. S.C. Dep’t of Health and Envil.,

407 S.C. 583, 757 S E2d 408 (2014). .. cniniiiieieie e e 20
Anderson v. State Farm Mut. Auto. Ins. Co.,
314 8.C. 140,442 SE2d 179 (1994). .. ce et 9,10
Atlas Food Sys. & Servs., Inc. v. Crane Nat. Vendors Div. of Unidynamics Corp.,

319 8.C. 556, 462 S.E.2d 858 (1995). . eu ettt 14,20

CFRE, LLC v. Greenville Cty. Assessor,
395S8.C. 67,716 S.E.2d 877 (2011)..cceeeveeiiieiiiiei i, e, 7,23

Fast Stops. Inc, v. Ingrdm, .
276 S.C. 593,281 S.E.2d 118 (1081 e uininiiniiiiie ettt e et e e eeenes 5,19 .

Ferguson Fire &. Fabrication, Inc. v. Preferred Fire Prot., LL.C.,
409 S.C. 331, 762 S.E.2d 561 (2014) ........ ettt et e ete e neaereanan e 6

First State Sav. and Loan v. Phelps, _
299 S.C. 411,385 S.E2d 821 (1989).....cuvviiiiniiiiiniiiiiicne, et e—eans 24

Fowler v. Lewis, ' | R '
260 S.C. 54 194 SEE2d 191 (1973)..ccevniiiiiiiii e, B SRR oo 5,19

-Harris v. Anderson Cy. Sheriﬁ"& Office, : : ’ :
381 8.C. 357,673 S.E2d 423 (2009)....ccevrumureeiiiiiiinneeriiiiineeeeeerriiannns SRR A8 V'

Hodges v. Rainey, : ' :
341 SC 79 533 S.E.2d 578 (2000)23

Jinks v. Richland Cty., : 4 ~ . '
- 3558.C. 341,585 SEE.2d 281 (2003)..ucuniiniiiiiiniiiiii e e 24

John D. Hollingsworth on Wheels Inc. v. Greenvzlle Cty. Treasurer, : :
276 S.C. 314,278 S.E.2d 340 (1981) ...................................... PP i

Kennedy v. South Carolina Ret. Sys., : »
345 S.C. 339, 549 S.E.2d 243 (2001)........ e T ST 8



Kiawah Dev. Partners, Il v. S.C. Dep’t of Health and Envtl. Control,
411 S.C. 16,766 S.E2d 707 (2014). .. e e e 15

Lee v. Thermal Eng'g Corp.,
352 S.C. 81,572 S.E.2d 298 (Ct. APP- 2002).....euiiniiiei ettt eee e e e e anes 12

Original Blue Ribbon Taxi Corp. v. S:C. Dep't of Motor Vehicles, _
380 S.C. 600, 670 S.E.2d 674 (Ct. App. 2008)....cuveiriiiiiiee e e 4

Pringle v. Builders Transport,
298 8.C. 494, 381 S.E.2A 731 (1989) . cee ceeev e et e e et e e e e et e e vt vve i vviien i 1 T

" Risher v. S.C. Dep't of Health & Envtl. Contt‘ol,

393 S.C. 198,712 S.E2d 428 (2011).cuveuiiiniiiiiiiiiainnn, SO USURE SOUUS PSRN 4,18
Ross v. Medical Univ. of South Carolina,
317 S.C. 377,453 S.EE2d 880 (1994)..cn e ettt T w17
Sloan v. Hardee, ,
371 S.C. 495, 640 S.E.2d 457 2007).....ccccevvenen.... e e, eenn0,7
: 'Smith v. South Carolina Dept. of Social Services, _ o
284 S.C. 469,327 SEE.2d 348 (1985). e .uunniiiiii it et Ve 17,18
" South Carolina Nat'l Bankv. South Carolina Tax Coném’n,- _
297 S.C. 279,376 S.E.2d 512 (1989)................ T TP eeenas e 7
‘ 'Southeast Res. Recovery, Inc. v. S.C. Dep't of Health & Envtl Control, N _
3588C 402 59SSE2d468 (2004) ................... U e e 4,18,19
State V. Sweat : |
. 379 8.C. 367, 665 S.E.2d 645 (Ct App 2008) : ‘
aﬁ"dasmodfed 386 S.C. 339, 688 S.E.2d 569 (2010)8
Stuckey v. Stote Budget & Control Bd, : L
© - 3398.C. 397, 529 S.E.2d 706 (2000)................ e e 22,24
Travelscape, LLC v. S, C,.Dep 't of Revenue, o _ '
391 S.C. 89, 705 S.E.2d28(2011_)...‘..........'....' ................... e 7
 Vernonv. Horleysville Mut. Cas. Co., ; _ ' S
244 8.C. 152,135 S.E.2d 841 (1964)..........c..ccce. PP PP 22
: 'thte V. South Carolina Depar_tment of Parks, Recreation and Tourism, ' _ ‘
271 8.C. 91,245 SIE2d 125 (1978).cuvviniiiiiiiiiiciececec e .................... 9

il



Whitner v. State,

328 S.C. 1,492 SE2A 777 (1997). v cveeeseeeeeeee oo, 2
STATUTES
S.C. Code ANN. § 1-23-380(A)(5): v vvereeeerereeeeeeeeeeeeeeeeeeeeee e ee et et eee e eee e, 18
S.C. COdE ADN. § 1-23-610....eereeeeeeeeeeeeee et s e e 17
S.C. Code AN, § 1-23-610(B).......evvereeeeeeeeeeeeeeeeseeeeeeees e ee e e s e eess e nes oo, 4,18
S.C. COde ANN. § 1236-2110.......eveeeeeeeee oo eee e 6,10,11,22

S.C. Code AL § 12-36-2110(A). .. veereereeeeeseeeeeeesseeeeeseeeeeeeseeeees e 13,5,6,17.2125
S.C. Code Ann. § 12-36-2110(A)(2)...vrvevvrere... OO 23
S.C. Code Ann. § 12-36-2110(A)Y3).vvevereeoeeoeooere. e, 23
S.C. Code Ann. § 12-36-2110(A)(1). e veeerererererereseeeseeeeeeeseseseeeeeeeees e 23
S.C. Code Ann. § 12-362110(A))(b)........... JERT SSSRR— 6,23

© S.C. Code Ann. §12-36-910(A)........... s erereeen et b et ea e sestesb s er s e 6
S.C. Code AN §12-37-2810(B).......cuvvurrrererrenrarreresnrsessenisnssnsesessnsessecesensnnses 17
S.C. Code Ann §12-37-2810(C)......co.veveveecsveesonceneeseeeeciseesessessmsenessessseeeses il T
S.C. Code Ann §12-37-2810 (D)........ e e e et 17
S.C. Code Ann. § 12'-38:-110(41) ............. e S ........... 17
S.C. Code Ann §12-54-122(A)(3)..vevevvevreennn, e, S e 17,18
S.C. Code Ann. § 39-6-20(d)........ e et et ee et e et e e 13,1420
S.C. Code Ann. § 50-26-10 et. seq. ................... e, e O 12,19
$.C. Code Ann. § 50-26:20.........covvvvorrrerennns. e sse s JOO 13,14,19.20
S.C. Code AN, §56-1-10(20). -.vvveverrerereresereeeeeeesrsee, JUTRRTR 5,10, 12,13,16
S.C. Code Ann. § 56-15-10(a)............ I s erernaeeniens e 5,11
S.C. Code Ann. § 56-3-110.......cvveererereennnn. e e 5,11

iii



S.C. Code Ann. § 56-3-20............... e, e, 2

S.C. COde ADIL § 56-3-20(2). ... vveeerre et 5
S.C. Code Ann. § 56-3-20(1).......vveeeeeieieeeeeeeeeeeeeenn e .58
S.C. Code ANN. § 56-3-20(25)........veuimirieiniiieie ettt ettt 5
S.C. Code ANN. § 56-3-T10.....eeeevvieieee e e e s 6,22
S.C. Code Ann. § 56-3-627........ccooeevn..... e 21,22
S.C. Code AL § 56-3-627(A)- e v eeeeereeeeoeeeeeeoeeeeeoeeeee e e, 2
8.C. Code Ann. §56-9-10........... ................ 9
S.C. Code ADN. §56-9-T0(4). ... cveverriverreeeriieseeeeiesesnse e e 9
S.C. Code Ann § 56-15-T0(E). .. vvvvveeen e e e et e e e e ee et e e 5,11
S.C. Code Ann. § 56-19-103_0 ........... e, 12,13,14,16,20
S.C. ACTS
Act. No. 24-(H.B. 3562), §1, 2011 S.C. Acts |
: All-Terr'ain Motor Vehicle Safety Act, “Chand_ler’s Law”.............. 12,13, 14, 19, 20, 21
~ ActNo. 40 (H.B. 3516) §§'5,72017-S.C. Acts
S. C Infrastructure and Economic Development Reform Acto...ooo e 6,21
' m |
Rule 208(b)t1-)(D), South Carolina Appellate Court RUIES. ........ v vvo oo 24
" OTHER AUTHORITIES

All-Terrain Vehicle, Merriam- Webster.com : :
https://www.merriam-webster. com/dlctlonarv/all terra1n%20vehlcle .
(last visited December 30, 2019) ........... ievrereeesraereeaeesernnees eeeeesrteeeeereeesaeeesesanaeans .13

Motor Vehicle, Merriam-Webster.com,
https://www.merriam-webster. com/dlctlonary/motor%ZOvehlcle |
(lastv151tedDecember3O 2019) ..... e ... 12

iv



Motor Vehicle, OxfordDictionary.'cbm,
https://www.oxfordlearnersdictionaries.com/us/definition/english/motor-vehicle
(last visited December 30, 2019)

Motor Vehicle, Cambndgechtlonary com
https://dictionary.cambridge. org/us/d1ct10narv/eng11sh/motor vehicle
- (last visited December 30, 2019)




II.

III.

IV.

STATEMENT OF ISSUES ON APPEAL

DID THE ADMINISTRATIVE LAW COURT PROPERLY CONSIDER
RELEVANT STATUTES AND LEGISLATIVE INTENT IN DETERMINING
THAT ATVs AND UTVs ARE MOTOR VEHICLES FOR PURPOSES OF S.C.
CODE ANN. § 12-36-2110(A)?

DID THE ADMINISTRATIVE LAW COURT GIVE PROPER CONSIDERATION
OF THE DEFERENCE DOCTRINE TO THE AGENCY’S INTERPRETATION OF
STATUTES IT ADMINISTERS?

WAS THE ADMINISTRATIVE LAW COURT’S CONSIDERATION OF
STATUTORY LANGUAGE IN “CHANDLER’S LAW” PROPER TO
ASCERTAIN LEGISLATIVE INTENT IN DEFINING MOTOR VEHICLE?

HAS THE APPELLANT ABANDONED THE ISSUE NOT CONTAINED IN IT’S
INITIAL BRIEF REGARDING THE ADMINISTRATIVE LAW COURT’S
UTILIZATION OF THE “INFRASTRUCTURE MAINTENANCE FEE” STATUTE
AS A GROUND FOR IT’S DETERMINATION THAT ATV/UTVs ARE MOTOR
VEHICLES SUBJECT TO MAX TAX?



STATEMENT OF THE FACTS

Jack’s Custom Cycles, Inc. d/b/a Jack’s Motor Sports (“Jacks or Taxpayer”) began
operating in 2004. Jacks is licensed by the Department of Motor Vehicles. (TP Ex. 1; Trans. p.
30, 11 10-13.). The type of license is motorcycle .-and includes Polaris as a “Franchise Vehicle
Make.” (TP Ex. 1). Jacks sells all-terrain vehicles (“ATVs”), side-by-side vehicles or utility task
vehicles (“UTVs”), motorcycles, and utility trailers. Polaris vehicles sold by Jacks include ATVs
and UTVs. (See TP Ex. 3 — Owners Manuals for Polaris ATV Sportsman 570, Trans p. 33, 11 1-3)
and (TP Ex. 4 — Owners Manual for Polaris UTV RZR 570; Trans p. 33, 11 19-22).

ATVs are three-and-four wheeled vehicles, generally characterized by large low—pressure
tires, a seat de31gned to be straddled by the operator and handlebars for steering. ATVs are
straddled by the operator like a motorcycle, are capable of being driven forward and in reverse, .
have headlamps and brake lights, and have horsepower up to 140cc. (Trahs pp- 31,1. 24 —p. 32,
4). ATVs will travel up to 80 miles per hour. (Trans p. 32,11 7;8).

UTVs are four-wheeled vehiclés with a steering wheel and foot pedals, whéreip the
operator sits in a bench styled séét for Singlé seat with seat belts and occupants have sidé-by-side' |
fdrward facing seats. UTVS can have single front row or front and back row éeating 'capacity;
UTVs are capable of being driven forward anci in reverse. UTVs also have head lamps and brake
lights. (Trans p- 31 11. 18-23; p. 33, 1. 19 —p. 34, 1. 23). _UTVé will travel up to 100 mi}es per
hour. (Trans p. 32,1. 13). UTVs opefate just like a car. (T;ans p. 31 1. 22 and p. 34, 1. 20-22).

During the Periods at Issue iﬁ the Sales Tax Audit, the Taxpayer received revenue from the
retail sale Qf ATVs and UTVs; The Taxpayer lcolleéted and renlittgd sales tax up to.$.300.00A(the

“maximum tax”) on the retail purchase price of each ATV and UTV because Jacks considered



these items to be “motor vehicles” for the purpose of S.C. Code Ann. § 12-36-2110(A) (2014).
(Trans. p. 35 11. 6-15 and p. 40 1. 20-23).

These ATVs and UTVs are being driven on public roads. (Trans. p. 35, 11. 21-23) In fact,
Jacks has sold ATVs and UTVs to individuals and companies specifically purchasing these motor
vehicles to drive them on public roads. (Amended Order p. 4; Trans p. 36 1. 2-3) Jacks sold a
Polaris UTV to City Center Partnership specifically for the purpose of shuttling people around the
city of Columbia. (TP Ex 5; Trans. p- 36 1. 4-15). City Center Partnership purchased an UTV
from Jack’s shop in Lexington and drove it back to the city of Columbia. (Trans p. 38 1L. 7-12).
During special events, City Center Partnership provides rides in.these UTVs for people to get
around Columbia, including from tne river area to Millwood Avenue. (TP Ex 5; Trans p. 391 3-
| 13). The actual UTV City Center Partnership bought.and operated by on Columbia roads was
included in Department of Revenue audit. (TP Ex. 5; Trans. p. 39 1. 18-20). Mofeover, the
Taxnayer has seen ATVS and UTVs driven on public highWays. (Amended Order p. 4-5).

The South Carolina Department of Motor Vehicles (“SCDMV™). processes title
applications for ATVs and UTVs owned by sdﬁtﬁ Carolina residents. (Amended Order p.4). The
| SCDMV utilizes Form 400 to title ATVs and UTVs. (TP Ex. 7). Fdrrn 400 identifies what is
required in order to obtain a South Carolina Title, including a Manufacturers Certificate of Origin,
$15.00 Titling Fee, and Sales Tax (5% of Selling Price or $300 Max).- (TP Ex 7 — Titling for 2013
Polaris Razor)

ATVs and UTVs can be licensed for use, and lawfully operate, upon public roads in
nelghborlng states. (Amended Order p. 5; Trans p-771.23 —p. 78 1.5). In fact ATVs and UTVs .,
can be safely and properly operated upon highways by placing different tires on the vehicles as

many people do. (Trans p. 78 11. 6-13). Modifying the tires allows the UTV to handle better on



the roadway. (Trans p. 78, 1l. 10-13). ATVs and UTVs can reach speeds between 65-110 miles

per hour. (Amended Order p. 4).

STANDARD OF REVIEW

The Standard of Review for an appeal from a decision of the Administrative Law Court
(“ALC”) is set forth in S.C. Code Ann. § 1-23-610(B) (Supp. 2018) as follows

' (B) The review of the administrative law judge's order must be conﬁned to the record. The
court may not substitute its judgment for the judgment of the administrative law judge as '
to the weight of the evidence on questions of fact. The court of appeals may affirm the
decision or remand the case for further proceedings; or, it may reverse or modify the
decision if the substantive rights of the petitioner have been prejudiced because the finding,

_conclusion, or decision is: »

~(a) in violation of constitutional or statutory provisions;
.(b)1n excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
-(d) affected by other error of law; :
(e) clearly erroneous in view of the reliable, probatlve and substantial evidence on
~ the whole record; or
. _(f) arbitrary or capr1c1ous or charactenzed by abuse of discretion or clearly
unwarranted exercise of discretion.
The appellate court should affirm the ALC decision unless itis unsupported by substant1al
: ev1dence in the record or contalns an error of law. Original Blue szbon Taxi Corp. v. . S, C. Dep't
of Motor Vehzcles 380 S.C. 600 604, 670 S.E. 2d 674, 676 (Ct. App. 2008) A dec1s1on of the
: ALC should be upheld therefore, 1f it is supported by substant1al evidence contalned in the
underlying record. Risher v. S. C. Dep't of Health & Envil. Control, 393 S.C. 198, 203, 712 S.E.2d
428 431 (201 l) (c1t1ng Southeast Res. Recovery, Inc. v. S.C. Dep't of Health & Envtl. Control 358
-S C. 402,407,595 S.E. 2d 468, 470 (2004)) (“Substant1al evidence is evidence wh1ch cons1der1ng '

the record as a wh_ole, would allow reasonable minds to reach the conclusion that the adm1mstrat1ve

agency reached.”). The limited substantial evidence standard of review is intended only to assure



that the agency's action is properly supported and that, therefore, no abuse of delegated authority
occurred. See Fowler v. Lewis, 260 S.C. 54, 194 SE.2d 191 (1973) (citing Fast Stops. Inc, v.

Ingram, 276 S.C. 593, 281 S.E.2d 118 (1981)).

ARGUMENTS

L THE ADMINISTRATIVE LAW COURT PROPERLY CONSIDERED RELEVANT
: STATUTES AND LEGISLATIVE INTENT IN DETERMINING THAT ATVs AND
UTVs ARE MOTOR VEHICLES FOR PURPOSES OF S.C. CODE ANN. § 12-36-
2110(A).

The issue decided by the ALC was simple — are ATVs and UTVs considered “motor
vehicles” for purposes S. C Code Ann. § 12-36-2110(A) and thus subject to the maximum tax.
(Amended Order, p. 5.) After a thorough and. detailed analysis, the ALC properly concluded that
ATVs and UTVs were “motor VehicIés” and tIlat the taxpayer remitted the proper maximum sales
tax for the .pe-riods at issue. (Amended Order p 19).

_ The ALC‘ methodically reviewed and analyzed South Caiolina statutes, case law and other
authorities to arrive at the propér determiﬁation. Contrary to Appellant’s.afgumgnt that_“the‘ALC '
found a single statute (S C. Code Ann. §56-1-1 0(20j (Rev. 2I)1 8)) that referréd to ATVs and UTVs
as ‘motor vehicles’,” the ALC properly con31dered and analyzed numerous statutes to arrive at its
final dec1510n 1ncIud1ng those c1ted and referred by Appellant as relevant to the case. In fact, the
same Title (Title 56) that Appellant utilizes, and requests the Court to use, was thoroughly

~.examined to reject all of the Appellant’s arguments. Now, Appellant states it is not controlling or

“even persuasive” to the matter.! (Appellant Initial Brief p. 13).

! In one instance thé Appellant argues Title 56 is not persuasive, and then next argues several
sections of Title 56 to arrive at its self-serving conclusion. (Appellant Initial Briefp. 15-17;
citing S.C. Code Ann. §§ 56-3-20(2); 56-3-20(1); 56-3-20(25); 56-15-10(a); and 56-3-110).

5



After properly determining that sales of ATVs and UTVs are retail sales of tangible
personal property subject to state sales tax, the ALC analyzed whether those vehicles should
receive the partial sales-tax e)‘(emptivon. (Amended Order p. 8) (_S".C. Code Ann. §12-3 6-910(A)).

The ALC reviewed Section 12-36-2110(A) which states speciﬁcally: |

(A) The maximum tax imposed by this chapter is three hundred dollars for each
sale made after June 30, 1984, or lease executed after August 31, 1985, of each:-

- (1) aircraft, including unassembled aircraft which is to be assembled by the
- purchaser, but not items to be added to the unassembled aircraft;
(2) motor vehicle;
(3) motorcycle;
(4) boat; _ - |
(5) trailer or semitrailer, pulled by a truck tractor, as defined in Section-56-
3-20, and horse trailers, but not including house trailers.or campers as defined in
Section 56-3-710 or a fire safety education trailer;
(6) recréational vehicle, including tent campers, travel trailer, park model, park
trailer, motor home, and fifth wheel; or
(7N self—propelled light construction equ1pment with compatrble attachments
limited to a maximum of one hundred sixty net engme horsepower

S.C. Code Ann. § 12- 36 2110 (2014) 2
Naturally, the ALC looked to Title 12 of the South Carolina statutes for a deﬁnitionof _
“motor Vehlcle ? (Amended Order p. 5). Since Title 12 does not deﬁne motor vehicle,” the ALC
properly determmed it must seek an 1nterpretat10n of the maximum tax statute to dlscem if it is
applicable to ATVs/UTVs Ferguson Fire & Fabrzcatzon Inc. v. Preferred Fire Prot., L. L C., 409
S.C. 331 343 762 S.E.2d 561 567 (2014) (“If a statute is amblguous the courts must construe its
terms.”).
‘In maklng a determ1nat1on through statutory 1nterpretatlon the cardlnal rule is to ascertain

the intent of the leglslature Sloan 2 Hardee 371 S.C. 495, 498, 640 S. E.2d 457 459 (2007)

2 This code section was mod1ﬁed in conjunction with the Infrastructure Mamtenance Fee Statute
per 2017 S.C. Act No. 40 (effective July 1, 2017). Motor Vehicles continue to have a maximum
tax exemption under the revised statute. S.C. Code Ann. §12-36-2110((A)(1)(b) (Supp. 2018).



“When a statute's terms are clear and unambiguous on their face, there is no room for statutory
construction and a court must apply the statute according to its literal meaning.” /d. In interpreting
a statute, “.[w]ords must be given their plain and ordinary meaning without resort to subtle or forced
construction to limit or expand the statute's operation.” Id. at 499, 640 S.E.2d at 459.

Ttisa well-recognized rule of statutory construction, that in the enforcement oftax statutes,
the taxpay_é: should receive the, benefit in cases of doubt. Travelscape, LLC v. S.C. Dep’t of
Revenue, 391 $.C. 89, 705 S.E.2d 28 (2011)(citing South Carolina Nat'l Bank v, South Carolina
Tax Comm'n, 297 S.C. 279, 281, 376 S.E.2d 512, 513 (1989)). However, as the ALC recognized
and applied accordingly, a tax-exempt statute will be construed against the taxpayer claiming the
exemption.john _D. Hollingsworth on Wheels, Inc.- v. Greenville Cty. Treasurer,276 S.C. 314,317,
278 S.E.Zd 340, 342-(1981) (“The language of a tax exemption statute must be givgn its plain,
ordinary meaning and must be strictly cOnstméd against the claimed exemption,”). ---- “This rule of
strict co'nstruction» simply meaﬁs tha;[ constitutional and statutorsf languagé will not be strainéd or
liberally cdnstrued in the taxpayer's fa_v_or.;’ CFRE, LLC v. Greenville Cty. Assessor, 395 _S.’C. 67,
74, 716 S.E.2d 877, 881 (2011). “It does not mean that we w111 'search for an interpretation in
[DOR]'s favér where tﬁe plain and unambiguous ianguage leaves. no r;)om for construétic__m,” 1d. at
74-75,716 SE2d at 881. “It is only when th¢ literal application of the statute producés an absurd
result wil\l we con‘si,dér a different Iﬁeaning.” Id’. at 75, 716 S.E.2d at 881. When interpreting a
statute, ‘;[t]he Court will give Words their plain and ordinary meaning, ahd will not resort to é subtle
or forced construction that woul_dlimit or expand the statute's operation.” Harris v. Anderson Cyy.
’ lSheriﬁ"s. Oﬁ“zce, 381 SC 357, 362, 6’7_3'_S.E.2d 423, 425 (20(59). “If the lanéuage .of an éct gives _rise-”

to doubt or uncertainty as to legislative intent, the construing court may search for that intent beyond



the borders of the act itself.” State v. Sweat, 379 S.C. 367, 376, 665 S.E.2d 645, 650 (Ct. App.
2008), aff'd as modified, 386 S.C. 339, 688 S.E.2d 569 (2010).

The ALC started its analysis by considering Appellant’s 'argument that Title 56 should Be used
to clarify the meaning of “motor vehicle” for use in Title 12. After analyzing the Appellant’s
| argument cbnsisting of three layers of definitions in Title 56 to arrive at the conclusion that
ATVs/UTVs cannot be considered “motor vehicles” because they are not licensed to operate on public
highways, t-he ALC properly rej eétcd this contention. |

In essence, Appellant’s argument is that ATVs and UTVs cannot be considered “motor

vehicles” because they are not licensed to operate on public highways. (Amended Order p. 9)
(emphasis- added). The Appellant layers threé definitions (“Iﬁotor vehicle,” “vehicle,”' and
“highway™) in Title 56 to arrive at this conclusion. .Of importancé is Section 56-3 -20(1) which defines |
“vehicle” as “every device in, upon_of by which émy person or property is or _inay be trahSported or
drawn upon a highway, except de\}ices moved by human power or used exélus‘ively upon stétidnary
rails or traéks.” S.C. Code Ann. § 56-3-20(1) (2016) (emphasis__added). Thus, the specific statute
Apbelflainf feli.es upon as long-standing support of its qusitior; Séeciﬁcaily says “is or may” be dfawn
upona IﬁghWay. There is no restriction that it “mﬂst;’. first be liceﬁsed for the highway. The “use of .
the word ‘may’ éigniﬁes permission and generally means that the action spoken of is optional or
4 discre_tionziry unless it appears to reciuire that if be given any cher meaning in the presen;[ stémte.”
Ke'm'qedf v. South Carolina Rej. Sys., 345 SC 339, 352-53, 549 S.E.2d 243, 250 (2001).

This sectioﬁ alone debunks Appéllant’s argumcnt as properly analyzed by the ALC. The |
| undérlying .reéorci establiéhes that these ATVs and UTVS are being driveﬂ on pﬁblic roads. (TP Ex4
- 5; Trans. p. 35, 1L 21;23). In fact, Jacks has sold ATVs and UTVs to individuals and companies

specifically purchasing these motor vehicles to drive them on public roads. (Amended Order p. 4;



Trans p. 36 1. 2-3). City Center Partnership purchased an UTV from Jack’s shop in Lexington and
drove it back to the city of Columbiu. (Trans p. 38 1l. 7-12). The Taxpayer has seen ATVs and UTVs
driven on public highways. (Amended Order p. 4-5). During special events, City Center Partnership
provides rides in these UTVs for people to get around Columbia, including from the ﬁuer area to
Millwood Avenue (TP Ex 5; Trans p. 39 11. ‘3-13).

Appellant further cites A;rdersQn v State Farm Mutual Auto Insurance C ompdny to support
its position that ATVs and UTVs ure' not motor vehicles l)ecau’se tlley are not licensed for use upon
- ahighway. Anderson v. State Fdrm Mut. Auto Ins. C’o. 314 S.C. 140, 442 S.E.2d 179 (1994). In
Anderson, the Court llmit'ed its ruling to issues arising -“urlder the Motor . Vehicle Financial
'Responsivbility Act, S.C. Code Ann. § 56-9-10 ef seq. This ihsurarlce section states:

(4) “Motor vehicle”: Every sclf—propelled vehicle which is des1gned for use upon a
highway, including trailers and semitrailers designed for use with such vehicles but
- excepting traction engines, road rollers, farm tractors, tractor cranes, power shovels, -
- mopeds, and well drillers; and every vehicle which is propelled by elcctrlc power obtalned
from overhead wires but not operated upon rails; | |
S.C. Code Ann. § 56-9-10(4). C1t1ng‘ White v. South Carolinﬁ ,l.-)epartnéeint of Parks, R‘ecreatiou '
aﬁd— l’oitris)h the. Court e){plairred- the. restriction in tl1e legislation' eb vehicle must'.be designed to ‘
operate ou the h1ghway in order to come within thc term motor VehIClC White v. South Carolina.
'Department of Parks Recreatzon and Tourism, 271 S C. 91 245 S. E. 2d 125 (l978)(ﬁnd1ng the’
language plain and-u_namb1guou_s). The legrslature did not place any such highway restrlctlon on
any definition of ATVs. .

Moreover the Court in Anderson found a farm tractor was “a machine . des1gned and

intended to be -used as an agncultural 1mplement and not as a means for transportauon upor_1 a’

o3 The ﬁndmg by the Court stated, “the uninsured motorlst statutes -were not 1ntended to apply to.
. injuries inflicted by véhicles not subject to reg1strat1on or compulsory insurance prov1s1ons
v Anderson at 143,442 S. E.2d at 181



h1ghway ” ]d at 143 442 S E. 2d at 181. Unllke farm tractors ATVs and UTVs are desrgned to:
transport 1nd1v1duals and are not con31dered machmes used as agrrcultural 1mplements (TP Ex 2
| '3 & 4) As noted in the Statement of Facts Jacks sold a Polarls UTV to C1ty Center Partnersh1p
_spe01ﬁcally for the purpose of shuttlmg people around the 01ty of Columbla (TP Ex 2 5 Trans =
36 1. 4 15) And durlng specral events C1ty Center Partnershlp provrdes r1des 1n these UTVs
Lfor people to get around Columbla 1nclud1ng from the rrver area to MlllWOOd Avenue (TP Ex 5 L
" 'dTransp 3911 3. 13) ” | |
Ttis clear ATVs and UTVs are not farm tractors and the 1eg1s1ature spec1ﬁcally addresses |

N the issue by deﬁmtlon Sectlon 5 6 1 10(20) deﬁnes “all terraln veh1cle” or “ATV” to be “a motor _‘ .

'vehzcle measurmg ﬁfty 1nches or less in w1dth des1gned to travel on three or more wheels and B

A

- 'de51gned pnmarrly for off-road recreat10nal use, '-but not~1nclud1ng farm. tractOrsv or equ1pment

' _construct1on equ1pment forestry vehlcles or lawn and grounds mamtenance Veh1c1es » S C Code T

B _:Ann §5 6- 1 10(20) (empha51s added) (Order Denymg Motlon for Summary Judgment p 9)
The Appellant’s argument W1th regards to Anderson and farm tractors relates back to the1r o ;
mam contentlon that vehlcles not hcensed by the SCDMV. cannot be consrdered motor vehrclesl’ : )
‘ The ALC properly noted the flaw in th1s reasomng as there are motor vehlcles des1gned to, transport.,:l o
L 'md1v1duals whether on-road or off-road that are. not reglstered and hcensed (Amended Order p. :
,11 l) -The ALC.found there are motor vehlcles rn exrstence that are not used on pubhc hlghways o
: ‘such as ATVs UTVs and off—road motorcycles (Amended Order p: 18) |

o For add1t10na1 support of i 1ts de0151on the ALC found the ma:nmum tax. exemptlon of Sectlon.

512 36 21 10 apphes to both “motor Vehlcles” and “motorcycles o The ALC noted that the Department S

o v'-seeks to treat--of_f-road vmotor-,vehlcles dlfferentlfrom-off-road: motorcycleg whlch._ ralses_ equal

‘ protecti_on concerns. (Amend_ed Order p. 9). TheALCfound'there Was 1o .dlstinctl'on made between

o 10 R



off-road motorcycles and motorcycles driven on the roads as related to the maximum tax exemption.
Both are exempted. However, the Department attempts to treat off-road motor vehicles differently
ereating an additional requirement not existent for motorcycles. (Amended Order p. 9). Through this
analysis, the ALC found Appellant’s reliance on Chapter 3 of Title 56 problematic since that statute
governs registration and licensing of vehicles use on the public highways. (Amended Order p. 9).

‘The ALC found additional problems with Appellant’s argument that ATVs and UTVs are not
“motor vehicles” because they are not licensed for operatiorl on public rodds. The ALC analyzed
Section 56-15-10(a) and Section 56-3-110 and rejected the licensing argument. (Amended Order p.
9-10). The ALC noted the fallacy of utilizing the language of Section 56-3-110 by examining the
language of Section 56-15-10(a), which defines a “motor vehicle,” in part, as a “motor driven
vehicle required to be registered pursuant to Section 56-3-110.” The only vehicles registered
pursuant to.Section 56-3-110 are vehicles “driven, operated or moved upon a highway in this State.”
“[R]estricting ihe regulation of ;‘motor vehicles” under Section 56_-15—10(a) to a subset of vehicles
that are driven on the public highways suggests there are other .‘motor vehicles’ that are not driven
_ en _jthe pubiic highways.” (Amended Order p. 10). }

The ALC further discredits the Department’s use of Title 56 by looking at the legislature’s -
direction to utilize speciﬁc definitions in Title 56 for other exempt items noted in Section 12-36-2110.
The ALC provides speeiﬁc exambles for a “truck tractor,” ‘fhouse trailer,” and “camper.” (Amended
Order p. 10). Asnoted by _the ALC, “[i]f the legislature had intended that the deﬁnitions of Title 56
be used to determine what a motor vehicle is, then presumably tire legislature would have referenced
. the deﬁnitir)ns in Title 56 as it did a mere two subseetions later.” (Amerided Crder p 10). The ALC

properly found the Depé.rtment’s reliance upon select provisions of Title 56 flawed. (Amended Order

p.12.)
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Finally, the ALC notes additional problems with Appellant’s reliance on select provisions of

Title 56, Chapter 3 through its attempt to define “motor vehicle” while ignoring other more direct

provisions F(.)f Title 56 and actual dictionary definitions specifically defining ATVs/UTVs as “motor

vehicles” and “motorized vehicles.” (Amended Order p. 10; citing Lee v. Thermal Eng'g Corp., 352

S.C. 81, 91-92, 572 S.E.2d 298, 303 (Ct. App. 2002) (“Where a word is not defined in a statute, our

appellate courts have looked to the usual dictionary meaning to supply its meanmg ”); S.C. Code

- Amn. § 56-1-10(20) (2014) $.C. Code Ann. § 56-19- 1030 (2014); S.C. Code Ann, § 50-26-10 et. seq.

(Supp. 2018) (referred to as the “All-Terrain Vehicle Safety'Act” or “Chandler’s Law™).

p. 11).

The ALC properly utilized the dictionary definition of motor vehicle. (Amended Order.
Various dictionary definitions for “motor vehicle” include:
Merriam-Webster: Motor vehicle — an automotive vehicle not operated on rails. (cited

as The Merriam-Webster.com D'ictionary, Merriam-Webster Inc.,
https://www.merriam-webster. com/d1ct10nary/motor%2Oveh1cle last visited December

30, 2019)".

Oxford Dictionary: Motor Vehicle - any. road vehicle driven by an engine.
(https://www. oxfordleamersdletlonarles com/us/deﬁnmon/enghsh/motor-vehlcle last

' v151ted December 30 2019)

Cambndge chtlonarv Motor Vehicle a car, bus, truck or other vehicle powered by a
motor that uses roads. (https:/dictionary. cambrldge org/us/dlctlonarv/engl1sh/motor- .
vehlcle last visited December 30, 2019)

.All of these definitions are consistent with the ALC’s interpretation of “motor vehicle”

and do not have any requirement that they must be 'operated' on public rOadvé.'Appellant’s attempt |

to qualify Webster’s definition to require “use on highways” is stretching, and merely an'attempt

- to force the construction to meet their position.

4 Appellant asserts the ALC failed to consider the full definition contained in Websters
Dictionary by not including language describing, not limiting, the definition: “especially: one
with rubber tires for use on highways.” This additional description using the term “especially”
-does not mean “exclusively” ‘as Appellant would desire. : '

12



Additional Webster definitions support the ALC interpretation of whether ATVs/UTVs
are motor vehicles. Merriam-Webster defines “all-terrain vehicle” as “a small motor vehicle
with three 617 four wheels that is designed for use on various types of terrain.” (See The Merriam-
Webster.com Dictionary, Merriam-Webster Inc., https://www.merriam-
webster.com/dictionary/all-terrain%20vehicle, last visited December 30, 2019). Thi‘s is a
sirﬁilar definition utilized by the Sop.th Carolina Legislature in defining all-terrain vehicle. (See
Chandler’s Law; S.C. Code Ann. §56-1-10(20)).

As properly noted by the ALC, our South Carolina Legislature has specifically and
consistently addressed the definition of all-terrain vehicles in four separate statutes — S.C. Code
Ann. § 56-1—10(20), S.C. Code Ann. § 56—19-103;0, S.C. Code Ann. § 50-26-20 and S.C. Code
- Amn. § 39-6-20(d)(Supp. 2018). |

Tﬁe ALC noted, “[s]pecifically, section 56-1-10(20) of Title 56 defines ‘all-terrain
v.éhic_le"or_ »‘ATV‘" to be a ‘motorvvehicle’ measuring fifty inches or les‘s in width, designed to
ﬁavél on thfee or more wheels and designed primarily for off—foad recreational use, but not inéluding
fémi tr:actors' .or equipment, construction equipment, foreétr? Vehj(;,les? or lawn and grounds
rn_aintenance.vehicles. § .5‘6-1—1 0(20) (émphasis added).” (Amended drder p. 11). This ‘san_le statute
clearly rejects Apbellant’s argument that ATVs/UTVs must be licensed iﬁ order to be considered
motor yehjcles by recognizing that ATVS are “designed primarily for off-road recreational use.”'(Id.;
Amendéd Order p. 11).

Most importantly, the ALC found that “just because an ATV is not licens'ed' fo;‘ use on a

-public highway does not mean it is not a ‘motor vehicle.”” (Amended Order p. 11).
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The second spec1ﬁc sectlon noted by the ALC as deﬁnlng an ATV asa motonzed vehicle”
is Sectlon 56 19 1030 ThlS sectlon refers to the deﬁmtlon of ATV as deﬁned in “Chandler’s Law

'the “All- Terram Veh1c1e Safety Act ”S. C Code Ann § 50-26 20 Chandler s Law prov1des

- gFor the purposes of this chapter “all-terrain vehicle” or “ATV” means a motorized vehlcle_r o

designed primarily for off-road travel on low-pressure tires which has three or more wheels
- and handle bars for steering, but does not include lawn tractors, battery-powered children's
toys, or a vehicle that is required to be licensed or titléd for highway use. The term “ATV”.
~ includes Type I- smgle passenger all-terram vehlcles and Type II-tandem passenger all-terraln g
- _ivehmles : » : . - : o
S C Code Ann § 50-26-20 (empha51s added)
F1nally, the ALC noted the spec1ﬁc deﬁmtlon for ATVs in T1tle 39 T1t1e 39 deﬁnes ATVs '.
: 'as “three-and—four—wheeled motorlzed vehlcles generally charactenzed by large low-pressure tlres N
' a seat des1gned to be straddled by the operator and handlebars for steermg, whrch are mtended for off---
:road use by an 1nd1v1dua1 nder on Vanous types of nonpaved terram > S C Code Ann -§ 39 6-20(d) ‘_ 3
- :(Supp 2018) (empha51s added) R B : -i g o .;-_: e h _‘ _i_j B
- f ' The ALC found the Department s analys1s of comblmng thre¢ select deﬁmtlons in T1tle 56 to o

.support its posmon as “forced constructlo of the statutes and nghtfully reJected that posmon (See_ o

. '»_:V?Harrzs . Anderson Cty Sherzﬁ's Oﬁ' ce, 381 S C 357 362 673 S. E2d 423 425 (2009) (When o :

B :mterpretlng a statute “[t]he Court wﬂl glve words the1r plaln and ordmary meamng, and will not_".' |
resort toa subtle or forced construct1on that would limit o expand the statute s operatlon ) (Amended f ,
TOrderp 12) | 3 ' : | | |
o The fmdlng of substant1a1 ev1dence that ATVs/U TVs are motor vehlcles w1th the backmg of |
; : spec1ﬁc and deﬁmte statutes deﬁmng ATVs/UTVs as motor Vehlcles clearly supports the ALC’ -

-'_ ﬁndlng that ATVs are motor vehlcles for purposes of the maxrmum tax prov151ons Atlas Food Sys o

i '& Servs Inc v Crane Nat Vendors Dzv of Unzdynamzcs Corp 319 S. C 556 558 462 SE2d 858 A

T



859 (1995) (“The general rule of statutory construction is that a specific statute prevails over a more

general one.”). The ALC decision should be affirmed.

II. THE ADMINISTRATIVE LAW COURT GAVE PROPER CONSIDERATION OF
THE DEFERENCE DOCTRINE TO THE AGENCY’S INTERPRETATION OF
STATUTES IT ADMINISTERS.

- Appellant asserts that the ALC failed to give proper deference to the Department’s
interpretaticn that a vehrcle must be registered for highway use befcre it can be considered a'motor
_‘vehicle. . Appellant sneciﬁcally notes the ALC’s reasons ‘for the conclusion that the Department is
not entitled :to the deference in seeks. (Appellant’s Initial Brief p. 22). However, the Appellant .
also arguee several issues in its initial brief that were not presented to the ALC. As such, no error
.could have been committed on issues not hronght before the ALC.

In addressing the Agency Deference issues brought before the Ccurt at the Hearing, the

ALC analyzed and prdperly ruled that deference to administrative agencies has lrmits and the
Departmentis not entitled to deference regarding- interpretation of statutes it does not administer _
(Amended Order p- 13) Spec1ﬁca11y, the deference doctrlne prov1des ‘that where an agency
charged w1th admlmsterlng a statute or regulatlon has 1nterpreted the statute or regulatlon courts, ..
including the ALC, will defer to the agency’s interpretation absent compelhng reasons.” Kiawah
Dev. t"artners, I v S.C. Dep’t of He;llth and Envtl. Confrot, 411 S.C. 16, 34, 766 S.E2d 7-97, 718 .
(2.014).. The ALC correctly-notes, hcwever, that the extent to which the courts extend deference
.is'_limited in'that agencies are entitled to defer.ence:as to thestatutes or regnlations tt.administers
' 'but not beyond (Amended Order p 13) |
The ALC recogmzed that the Department of Revenue would have. deference to

interpretatlons of Title 12, whlch it administers. (Amended Order p. 13). chever, the ALC
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: -concluded_that' the D'epartment:of Revenue is ’not permitted,to' interpret -T:itle_ 56 regard_ing motor _
vehicle regulations simply-to support its ovvn deflnitiOn of motori vehicle '(Amended'iO'rder p.13).--.
The Department 1nterprets three layers of deﬁn1t1ons in Title. 56 to reach the conclusmn:
-~ that ATVs/U TVs cannot be cons1dered “motor vehlcles” because they are. not hcensed to operate
| _ on publ1c h1ghways The ALC correctly concluded that the Department is not ent1tled to deference ’

‘1n the1r 1nterpretatron of T1t1e 56 as T1tle 56 is adm1n1stered by the Department of Motor Veh1cles :

_(Amended Order p 13) The ALC further found that even if deference over T1tle 56+ was extended ’ 7. . S

o to the Department of Revenue the Department’s 1nterpretat1on of T1tle 56 is ﬂawed as 1t does not

exclude ATV’s and UTV’s from be1ng cons1dered motor veh1cles (Amended Order p- 13 c1tmg .
SC. CodeAnn §§ 56 1- 10(20) and 56 1o- 1030) | o
Appellant further argues that the ALC falled to g1ve due deference to the Department of _

o Motor Veh1cles (“DMV”) The Appellant presented three publ1cat1ons from the DMV to support'

1ts posmon that ATVs are not Sllb] ect to the max1mum tax and 1nform1ng 11censed dealers that they - -

ST 'must submlt sales tax to the Department of Revenue The Appellant d1d not offer any ev1dence i

| other than these publ1cat10ns regardlng whether the DMV con51ders ATVs and UTVs to be motor o

- velncles The Appellant is merely us1ng these publ1cat1ons to. support its pos1t1on that ATVs arev o
1not subJ ect to max1mum tax: The ALC properly reJ ected the Department of Revenue s attempt to '. y
support 1ts arguments about deﬁmng motor veh1cle w1th DMV pubhcatlons that adv1se dealers that -

: ATVs are not subJect to the max1mum tax and dealers must contmue to rem1t sales tax to the :

: lDepartment of Revenue (Amended Order p. 13 fn 9) In the same sense that the Department of | SR

:_Revenue is not entltled to deference for 1nterpretat1on of DMV statutes the ALC concluded that o

- .the- DMV cannot 1nterpret T1tle l'2lthrough puthatlons regardmg 1ss_ues of -tax l‘aw; o



Moreover, Appellant contends that the DMV’s practices and publications support the
Department’s interpretation of section 12-36-2110(A) (Initial Brief p. 27). These publications are
actually contrary to actual practice at the DMV. The DMV processes title applications for ATVs
and UTVs owned by South Carolina residents (Amended Order p. 4) and utilizes Form 400 to title
ATVs and UTVs (TP Ex. 7). Form 400 identifies what is required in order to obtain a South
Carolina Title, including a Manufacturers Certificate of Origin, $15.00 Titling Fee, and Sales Tax
(5% of Selling Price or $300 Max). (TP Ex. 7 — Titling for 2013 Polaris Razor). The DMV’s
practice of using the same Form to title ATVs and UTVs that is required to title other motor
vehicles, and instructing owners to pay maximum tax, supports the ALC’s conclusion that ATVs
and UTVs are motor vehicles. The DMV publications the Dei)artment offers in support of Agency
Deference are not reliable, as they are contradictory to the instructions of Form 400.

Finally, Appellant states that the ALC failed to allow deference to the Department for
iriterpretatidn of three Title 12 statutes. (S.C. Code Ann. §§ 12—38-110(41); 12-54-122(A)(3); and
- 12-37-2810(B)(C)(D)). These three statutes as addressed 1n Appellant’s Initial Brief were never
breSentéd to the ALC at the hearing or at any point dufing the-case. This Court’s review of the
' administrative hearing.sh(.)uld be confined to the record. Se(;tion 1-23-610 pfov_ides the proper
judicial reyiew of a final decision of administrative law judge, as follows:

(B) The re.view of the administrative law judge's oraer must
be confined to the record. The court' may not substitute its judgment for the
judgment of the administrative law judge as to the weight of the evidence on
questions of fact. '
S.C. Code Ann. § 1-23;610 (Supp. 2018) (emphasis added); See Ross v. Mediéal Univ. of South
Cdrolina, 317 S.C. 377, 453 S.E.2d 880 (1994)(an édministrative appeal must be confined to the

record except in cases of alleged irregularities in the procedure before the agency not apparent on

the record); Pringle v. Builders Transport, 298 S.C. 494, 381 S.E.2d 731 (1989); Smith v. South
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R ‘Carolma Dept ofSoczal Servzces 284 S.C. 469 327 S E.2d 348 (1985) S. C Code Ann § 1—23—
- 380(A)S) (Supp 1994). |
Even if thls Court dec1des to address the 1ssues not presented to the ALC in the underlymg
matter the ALC rulmg should st111 be afﬁrmed The Appellant’s argument remains that |

ATVs/UTVs cannot be consrdered miotor veh1cles because they are not reglstered and l1censed for
.- _ :.hlghway use in South.Carohna. :All_three of the new statutes address motor vehicles for use on -
) hlghways ) o : g | | o
As the ALC correctly found _]U.St because South Carohna does not 11cense ATVs/U TVs for .
' use on. hlghways does not mean they are not motor veh1cles (Amended Order p. 11) In fact .

:these statutes actually support the ALC’s factual conclus1ons and ult1mate legal dec1s1on The .

E :ALC found factually that ATVs and UTVs can be llcensed for use, and lawfully operate upon L ;

- pubhc roads in ne1ghbor1ng states (Amended Order p 5; Trans p. 77 L 23 p. 78 L. 5) In fact -

- 'A’IVs and UTVs can be safely and properly operated upon h1ghways by placmg dlfferent t1res on‘ 7 -

- ‘ 'Athe vehlcles as many people do. (Transp 78 ll 6- 13) Most 1mportantly, Sect1on 12- 54 122(A)(3) )

| ':. '_as offered by Appellant d1rectly states reglstered for h1ghway use under the laws of ny stat

- S. C Code Ann 12-54- 122(A)(3) (empha31s added)

Accordmgly, the ALC’s ﬁndmg should be afﬁrmed asis properly supported by substantlal- o

- ev1dence as factually found by the ALC The Appellate Court’s w111 not substrtute ﬁndmgs of fact :
- ) made by the underlymg court (S C. Code Ann. § 1 23 610(B)(Supp 2018) (The Court may not‘

‘substltute 1ts Judgment for the Judgment of the admlmstratlve laW Judge as to the welght of the_ -

. 'ev1dence on. questlons of fact) A dec151on of the ALC should be upheld therefore if 1t 1s_

- Health & Envtl Control 393 S. C 198 203 712 S E 2d 428 431 (2011) (c1t1ng Southeast Res



3 -Recovery, Inc. v. S C. Dep’t of Health & Envtl Control 358 S. C 402 407 595 S. E 2d 468 470 |
(2004) (“Substantlal ev1dence 1s ‘evidence Wthh consrdermg the record asa whole would allow
reasonable mmds to reach the conclus1on that the admlnlstratlve agency reached ”) The lirnited
:-substantlal evrdence standard of reV1ew is 1ntended only to assure that the agencysactlon 1sv '
) properly supported and that therefore no-abuse of delegated‘ authonty occurred See Fowler V. -
. jLewzs 260 S C 54 194 S E2d 191 (1973) (c1t1ng Fast Stops Inc . Ingram 276 S C 593 281 |
":SE2d118(1981) | | o
- III..-_ THE ADMINISTRATIVE LAW COURT'S CONSIDERATION OF STATUTORY
N "LANGUAGE IN “CHANDLER’S :LAW”. WAS PROPER TO ASCERTAIN
LEGISLATIVE INTENT IN DEFINING MOTOR VEHICLE '
: Ctis undlsputed the ALC’s con51derat10n of the “All Terram Motor Vehlcle Safety Act” or.

R _“Chandler s Law was clearly approprrate in determ1mng Whether an ATV/UTV meets the,f

Adeﬁmtlon of “motor vehlcle » (See 2011 Act No 24 (HB 3562) SiC. Code Amn. §50 26- lO'vj' |

' t(Supp 2019) et seq ) However Appellant contends the ALC should not have used the statute to_“_ S

. ascertaln the leglslatlve intent of Whether an ATV is a motor veh1cle (Appellant’s Imtral Brref p '
- 3’-3)'.:' |
The ALC’s analys1s and use of Chandler S Law was appropnate and proper As noted by the'

R .ALC the spec1f1c deﬁnltlon of ATV as set forth by the South Carolma Legrslature can. be found .

- 1n Chandler $ Law as follows

- " ,'For the purposes of thlS chapter “all-terraln Vehlcle or “ATV” means a motorized vehicle
*-designed primarily for off-road travel on low-pressure tires which has three or more wheels

and handle bars for stéering, ‘but does not. include lawn tractors, battery-powered children's

toys, or a vehicle that is required to be Ticensed or titled for highway use. The term “ATV”'_ o

includes Type: I—smgle passenger all-terraln vehlcles and Type II-tandem passenger all-‘_ o

' terrarn vehlcles



5.C. Code Ann. § 50-26-20 (emphasis added). Not only did the ALC properly emphasize the
importance of the legislature definitely defining ATVs and motorized vehicles in this Act, but also
it noted the legislature’s intent to utilize this-definition in two‘ other statutes. (Amended Order p.
11; See S.C. Code Ann. §56-19-1030 (directing use of the above cited d'et:'lnition), and S.C. Code
Ann. § 39-6-20(d) (a restated version of the above definition.)’

In detemining legislative intent for the: definition of ATV as motor vehicles, the ALC was
correct in utilizing the -“speciﬁc and definite nature of these statutes” over the “forced construction
utilized by the Department” in other more general statutes. | (Amended Order p 1 1-12).-Atlds Food
Sys & Servs., Inc. v. Crane Nat. Vendors Div. of Unzdynamzcs Corp.,319 S.C. 556 558, 462 S.E.2d
858 859 (1995) (“The general rule of statutory constructlon is that a specrﬁc statute prevalls over a
more general one.”). Ultimately, the ALC’s conclusmn that “the leglslature s own words and .
~ definitions in section 56-1-10(20), section 56—19'—1030, and section 50526—20, leads to .the
conclusion that ATVs are rnotor vehicles. » ASee Amisub of S.C., Inc. v. 8.C. Dep ’tA of Health aﬁd
Envtl., 407 S.C. 583 598 757 S.E. 2d 408 416 (2014) (“[S]tatutes deahng w1th the same subJect _
. matter are in parz materzal and must be’ construed together 1f p0531ble to produce a smgle '
harmomous result.™). | |

Next, Appellant contends that the ALC’s use of Chandler s Law (“a safety statute for
ATVs”) was 1nappropr1ate asit has a purpose other than taxat1on The ALC correctly and succlnctly
rebuffed this argument. (Amended Order p. 16). Appellant’s whole argument uses three layers of

definitions in Title 56 (a vehicle safety statute) to arrive at a restrictive interpretation of_ ATVs. The

3 8.C. Code Ann. § 39-6-20(d) defines an ATV as “three-and-four-wheeled motorized vehicles,
- generally characterized by large, low-pressured tires, a seat designed to be straddle by the

_ operator and handlebars for steermg, which are intended for off-road use by an 1nd1v1dual rider
~ on various types of nonpaved terrain.” : :



ALC’s analysis of relevant statutes, including the comparison of Title 56 and Chandlers Law as
having similar safety purposes, was directly on point and appropriate. As such, the use of
Chandler’s Law as a ground for the ALC’s decision and ﬁnding that ATVs/UTVs are considered

motor vehicles should be affirmed.

IV. THE APPELLANT ABANDONED THE ISSUE NOT CONTAINED IN IT’S
INITIAL BRIEF REGARDING THE ADMINISTRATIVE LAW COURT’S
UTILIZATION OF THE “INFRASTRUCTURE MAINTENANCE FEE” STATUTE
AS A GROUND FOR IT°S DETERMINATION THAT ATV/UTVs ARE MOTOR
VEHICLES SUBJECT TO MAX TAX.

As a ground for determining that ATVs and UTVs are motor vehicles that are subject to the
maximum tax of S.C. Code Ann. § 12-36-2110(A), the ALC made specific findings through an
analysis of the Inﬂastructure Maintenance Fee legislation. S.C. Code Ann. § 56-3—627 (Amended
Order p.16-18). The Infrastructure Maintenance Fee (“IMF”) was passed by the legislature in
2017. See 2017 S.C. Acts No 40 (effective July 1, 2017). Sectlon 56-3-627 prov1des in part:

(A)In order to account for the necessary road maintenance caused by each item
“traversing the roads of this State, in addition to the registration fees imposed by ’

_ this chapter, the owner of each vehicle or other item that is required to be

registered pursuant to this chapter must pay-an infrastructure maintenance fee
upon first registering the vehicle or other item. Also, the owner of each trailer ,

or semitrailer must pay the fee upon first registering the trailer or semitrailer.

The Department of Motor Vehicles may not issue a registration until the

infrastructure maintenance - fee has been collected. - The infrastructure

‘maintenance fee must be credited to the Infrastructure Maintenance Trust Fund.

(B) If upon purchasing or leasing the item from a dealer, the owner first registers

the item in this State, then the fee equals five percent, not to exceed five

hundred dollars, of the gross proceeds of sales, or sales price, as those terms

are defined in Chapter 36, Title 12
S.C. Code Ann. § 56-3-627 (2018).
Since the IMF was enacted after the Period at Issue in this matter, the ALC properly utilized

the statute as a tool to discern legislative intent to reflect whether the legislature intended to change
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or clarify a law. (Amended Order p. 17). “Generally, the legislature's subsequent acts “cast no light
on the intent of the legislature which enacted the statute being construed.” Rather, this Court will
look first to the language of the statute to discern legislative intent, because the language itself is
’rhe best guide to legislative intent.” Whitner v. State, 328 S.C. 1, 9, 492 S.E.2d 777, 781 (1997)
(internal citations omitted). However, “[a] subsequent statutory amendment may be interpreted
as clarifying original legislative intent,” Stuckey v. State Budget & Control Bd., 339 S.C. 397,401, B
529 S.E.2d 706 708 (2000), and- “the courts have also held that when the Legislature adopts an B
amendment to a statute, it is presumed that the Legislature intended to make some change in the
ex1st1ng law,” Vernon v. Harleysville Mut. Cas. Co., 244 S.C. 152, 135 S.E.2d 841 (1964).
(Amended Order p. 17)

The IMF enactment is important in this matter beeause at the same time it was enacted, the
legislature amended the maximum tax statute. (2017 S.C. Acts No. 40). The amendment to Section
12-36-2110 provided: . | | |

(A)(1) The maximum tax imposed by this chapter is three hundred dollars for each sale
made after June 30,.1984, or lease executed, after August 31, 1985, of each:

(a) aircraft, including unassembled ‘aircraft which is to be assembled-by the
purchaser, but not items to be added to the unassembled aircraft;
(b) motor vehicle;
() motorcycle
(d) boat;
(e) trailer or semitrailer, pulled by a truck tractor, as defined in Section 56-3-20,
- and horse trailers, but not including house trailers or campers as deﬁned in Section
56-3-710 or a fire safety education trailer;
() recreational vehicle, including tent campers, travel trailer, park model, park
trailer, motor home, and fifth wheel; or ' _ .
- (g) self-prOpelled light construction equipment with compatible attachments -

limited to a max1mum of one hundred sixty net engine horsepower.
* % ok

(3) Notwithstanding any other provision of this subsection, after June 30, 2017, the
maximum tax imposed pursuant to this chapter on the sale, lease, or registration of
an item enumerated i in 1tem (1) only applies to items not subject to the fee pursuant -
to Section 56-3- 627
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S.C. Code Ann. § 12-36;21 10 (effective July 1, 2017).

The IMF replaeed the maximum tax for ruotor vehicles “required to be registered pursuant'v
to this chapter.” S.C. Code Ann. § 56-3-627(A). In conjunction with thrs replacernent, revised
Section 12-36-2110(A)(3) exempted items subj ect to the IMF. However, the term “moter vehicle”
remained as a partial exemption subJ ect to the $300.00 maximum tax per S.C. Code Ann. § 12-36-
21 IO(A)(l)

Appellant’s position is that-'since ATVs and UTVs are not registered or licensed by the. .
DMV they cannot be motor yehicles under maxirnum tax statute. Asthe ALC properly noted; if
the IMF completely replaced the mux tax for 511 motor vehicles, then the legislature should have

- eliminated the “motor vehicle” category from the maxirrlum tax statute. (Amended Order p. 17).
Not only diu the legislature not eliminate motor vehicle from the statute, it actively modified the
statute by striking Section A and replacing it with Section (A)(I)(b) afﬁrmatively includirlg “motor
vehicle” in the language (Compare S.C. Code Ann. § 12-36-21 10(A)(2) (Supp. 2016) w1th S. C
Code Ann. § 12- 36 2110(A)(1)(b) (Supp. 2018))

‘The ALC properly considered this issue and found that the leglslature ] contlnued inclusion

| of .“motor vehicle” in the maximum tax statute requlred that the Court interpret the statute to allow
ap'plication; of the maxrmum tax to motor vehicles that. are not subject to the IMF—motor vehictes

. uot operated upon the State’s highways. Interpreting the rrlaximurn tax’s definition of “motor

vehicle” to .apply to AT.Vs and other off-road uehicles prevents this category ef vehieles from

being rendered superﬂuou$ in the statute. - See CFRE, LLC, 395-S.C. at 74, 716 S.E.2d at 88:1

(“[W]e must. read the statute so that no Word; clause, sentence, provision or part shall be rendered

sur;-)lusage,. or sur)erﬂueus, for [tlhe GeneraliAsser_nbly obviously intenued [the' statute] to have

some efficacy, or the legislature would not have enacted it into law.” (internal quotations marks
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and citations omitted)); Hodges v. Rainey, 341 S.C. 79, 88-89, 533 S.E.2d 578, 583 (“It is
presumed that the Legislature is familiar with prior legislation, and that if it intends to repeal
existing laws it would . . . expfessly do so; hence, if by any fair or liberal constructioﬁ two acts -
may be made to harmonize, no court is justified i.n deciding that the later repealed the first.”)

Accordingly, the ALC properly found that the “legislatﬁre’s continued inclusion of ‘motor
vehicle’ as a category subject to the maximum sales tax, eveﬁ though certain motor vehicles are -
subject to the IMF, éiariﬁéé that the legislafﬁré -briginally iﬁtended- ‘motor vehicle’ to be rﬁore
expansive than just motor Véhicles opératéd upon public highwéys.” See Stuckey, 339S.C. at 401,
529 S.E.2d at 708 (holdmg “[a] subsequent statutory amendment may be 1nterpreted as clarifying
onglnal legislative 1ntent ). (Amended Order p. 18)

Although argued previously at other stages of the case, Appellant failed to argue this issue
in its initial brief, Pursuant to Rule 208(b)(1)(D), all'isstes must be argued in the initial brief. See
First State Sav. and Loan. Phelps, 299 S.C. 41 1 385 S.E.2d 821 (1989). By failing to argue this |
issue in its brief, the Apﬁellant has abandoped the issue and is precluded fr'onil. ha\;ing it considered.
Jinks v. Richland: sz‘y.,'3'55AS.C. 341, 585 S.E.2d 281 (2003). ,.Accordingl.y,v-fthé' ALC’s finding on

this issue should be affirmed.

| CONCLUSIQN

"_Fhe ALC tho?oughly and methodically reviewed :and analyzed every argument presented |

by the Appellant aﬁd all rélevarvl.t..statutes related to the -issue ét' hand.”' :Thé 'ALC éonsidered the .
E Depar_tment"s brévious positioﬁ regérding ATVs. énd pfoperly rej ectéd that position as ﬂawed and
erroneous in light of the specific and ‘deﬁnitiv.e' statutory-language presented by the South Carolina

~ Legislature: The ALC properly rejected the sole argument that in order for ATVs and UTVs to be
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-motor vehicles, they must be registered or licensed for use on a highway by the Department of
Motor Vehicles. Simply the ALC was correct to | find that “just because an
ATV is not licensed for use on a public highway does not mean it is not a ‘motor vehicle’.” The ALC
fqund support for this position on several fronts, but importantly through the specific words of the
legislature and acknowledgement of the more recent enactment of the Infrastructure Maintenance
Fee Statute. Accordingly, the decision of the ALC finding that ATVs énd UTVs are motor vehicles
for purposes of S.C. Code Ann. § 12-36-2110(A) is supported by.the evidence and rcoﬁ.tains no error

of law, The ALC decision should be affirmed.

Respectfully Submitted,

ofin A. Ecton (SC Bar 66089)

Margaret Laurin Dukes (SC Bar 101416)
7911 Broad River Rd, Suite 100

Irmo, SC 29063

(803) 771-9800
jecton@ectonlawfirm.com

Attorneys for Jacks Custom Cycles -

January ,2,_ 2020
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THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT
Honorable Ralph King Anderson, 111, Chief Administrative Law Judge

Case No. 18-ALJ-17-0393-CC
Appellate Case No. 2019-001831

Jack’s Custom Cycles, Inc., d/b/a Jack’s Motor Sports,.........cceeveeeviienieninennn... Respondent,
v.

South Carolina Department of Revenue,................ ST P, o

PROOF OF SERVICE

I Margaret Weatherly Dukes, hereby certify that I have caused to be mailed a copy of

. Respondent Jack’s Custom Cycles Inc. d/b/a Jack’s Motor Sports Initial Brief and Des1gnat10n
of Matter regarding the above-refereneed case, by causing a copy of the same to be dep051ted in
the United States Mail, postage prepaid, on January 2, 2020 addressed to the attorney of record,
Nicole M. Wooten, Esquire ‘South Carolina Department of Revenue Office of General Counsel

| for Litigation, PO Box 12265 Columbla SC 29211 9979 and by hand dehvery to the Court of

Appeals, 1220 Senate Street, Columbia, SC 29201.

Margaret Weatherly Dukes

Attorney
Ecton Law Firm




g ECTON LAW FIRM, PA IR, T problom Resolution

7911 Broad River Road, Suite 100 ) _ 2620 W. Arrowood Road, Suite 106
’ Irmo, South Carolina 29063 o - : Charlotte, North Carolina 28273
803.771.9800- : ‘ : . 980.677.1099-

803.771.9811 (facsimile) . 980.677.1101 (facsimile)

January 2, 2020

- ViA HAND DELIVERY

The Honorable Jenny Abbott Kitchings
. Clerk, South Carolina Court of Appeals

P.0.Box 11629 .

Columbia, SC 29201 -

-Rer “Jack’s Custom Cvcles, Inc., d/b/a Jack’s Motor Sports, Respondent v. South
Carolina Department of Revenue, Appellant - :
Appellate Case No. 2019-001831
ALC Docket No. 19-ALJ-17-0393-CC

Dear Ms. Kitchings:

Enclosed please find the or1g1nal of the following documents in connectlon w1th the above—
referenced matter: :

1. . Initial Brief of Appellant o '
2. Appellant’s De51gnat10n of Matter to be Included in the Record on Appeal and
3. Proof of Serv1ce : S

It you have any questibns, please do not hesitate to let us know.

Sincerely,

_ Zohn A. Ecton

: ot Nicole M. Wooten

'VA.Enclcsures; » iV K
C INozmm
~ SCCourt of Appeals

* Margaret W. Dukes, Esq. . " JohnA.Ecton; Esq. - Aléxander L. Lall, Esq."
- laurin@ectontawfirm.com . - -jecton@ectonlawfirm.com . - alex@ectonlawfirm.com



