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CERTIFICATE OF COUNSEL

The Court of Appeals 1ssued its d601s1on on October 2 7019 (App p- l) Counsel for '.
' Petltloner cert1ﬁes that the Pet1t1on for Reheanng was. rnade on October 17 2019 and den1ed on':g i
November 27 2019 (App pp. 11 16) |

QUESTION S PRESENTED

- Whether. the Court of Appeals erred in ﬁndmg Petmoners cla1ms affect Respondent UPS s .
dehvery servrces') ' Do S . - : ’

_II. Whether the Court of Appeals should have ruled on Petitioners’ argument that Congress -
©did not intend to preempt claims w1th no economic or other affect on a motor carrier’ s
: servrces or competltlon’? = . - -

> IIl Whether_the Court of Appeals ened 1n holdmg the household goods exeeptron does not -
apply"

STATEMENT OF THE CASE
' ThlS isa consohdated appeal from a crrcurt court order drsmrssmg Petmoners complamt g

‘on federal preemptlon grounds The case arises out of personal 1nJur1es suffered by Petltroner j

'Cortland James Eggleston When he d1d not récéive a. thyrord medlcatlon shlpped by the VA R

o Hosp1tal v1a Respondent Unlted Parcel Servrce Inc (“UPS”) Mr Eggleston and hlS w1fe

”Pet1t10ner Rebecca McCutcheon hve in rural Eutawv1lle South Carolma (App pp: 104 135) ;

- M Eggleston isa veteran who recerves medlcal care, mcludmg prescnptlon med1cat1on through E

ithe VA Hospltal in Charleston South Carolma (App p 105, 1]1] 5 6; p 99 - 5- 7) “For years
' Mr Eggleston reeelved h1s med1cat10ns from the VA Hosp1ta1 by UPS dehvery to h1s _horne (App : '

p 105 ﬁ 7 8;.p: 99 1l 7) At issue in th1s case is a prescnptron med1cat10n that controlled Mr. |

~ Eggleston sthyr01d condltron (App p 105 1[5)



The VA Hosprtal and Petrhoners communlcated w1th UPS numerous trmes between Aprrl "

.11 and 15 2013 (App Pp: 105 1[ 11; p 99 1]1{6 11 12) Desptte many p1evrous medrcatlon' :

' "I dehvenes by UPS to Mr Eggleston S home UPS told Petrtloners therr home address d1d not exrst -

or could not be located (App p 105, 1[ 13 p 99 1[ 1 1) Defendant Rlck Fogle is the UPS substrtute =

it

L drtver who falled to dehver the thyro1d medlcatlon for over thrrteen days (App pp 104 06 w 3-

: :4 12, 14-15 pp 1’)7 141) Petmoners drd not have transportatron or addrtlonal funds to get the S

: »'prescnptlon from another source Id As a result of UPS ] wrongful wrthholdmo of the medlcatron . '

farlure to locate Petrtloners home as it had done 1n the past and fallure to dehver the medrcatlon -

o Mr Eggleston suffered severelnjurles (APP 13 106 ‘" 15)

Mrs McCutcheon ﬁled an actlon for neghgence neghgent entrustment and loss of R

i_.Authorlzatron Act (“FAAAA”) 49 U. S C § 14501(0) (App pp 109 12) UPS argued that :

- Petrtroners actrons are based solely on. UPS S farlure % tlmely dehver the medlcatron and that )

dehvery ]S a mot01 carrier service w1th respect to the transportatron of property that is preempted - R

Petltloners argucd in opposmon that the FAAAA 1s armed at laws 1elated to a pnce route or .

' i-:servrce that have an economlc cffect Cong1 ess- d1d not 1ntend to preempt a common law clalrn for e

c | physwal 1nJury such as. thrs case, and the household goods exceptron to preemptron is apphcable

- (App-pp: 126- 53) o B TR ER T



After a hearing, the lower court granted UPS’s motions in almost identical orders. The

-court h_eld PetitionerS’ _n'egligence actio_ns are base_d on delivery’,‘ Which relates directly to ,a service i

'neghgen_ce -clalms and drsmrssed the cases under Rules lZ(b)('l-) and (b)(6) ‘SCRCP. Id. After— the |
lower court demed Petrtroners motrons to reconsIder they filed an appeal to the Court of Appeals j
 (App. pp. 86:59).
T The Court of Appeals afﬁrmed the lower court s decision to dismiss the cases. It found B
._thc allegatrons of ‘farlmg to properly dehver i farlmg to properly- locate Petmoners., ‘-‘farhng to :
- mamtaln proper polrc'les and procedures for dehve’rmg parcels ; and “failing to properly hj_re 'train _
' super vise, and oversee personnel ” “go to the heart of the dellvery servrce UPS offers” and are, '
therefore, Apre_empt_ed..(’A_pp. p. 8). The Court. also found the household goods exempt1on to
:,' p'r'eempti'on d_oes not apply. (App. pp. 8-10). _The Court denied Petitioners’ petition for'_rfehear‘lng,
“and Petitioners now seek a writ of certiorari from this C_ourt. _ |
| | . ARGUMENT

L The Court of Appeals Erred in Fmdmo Petitioners’ Claims Affect Dehver v Sel vices

Respondent pr esented no argument or evrdence that Petmoners cla1ms would bmd UPS to ,

a particular service or 1'nterfere with competitiye m_arket forces. (App. pp- 30-31 76); The Court

3 of Appeals oplmon does not address this ar gument “[TThe appropnate 1nqu1ry in such acaseis -
 whether the prov1s1on dnectly or 1ndnectly, bmds the camer to a particular prrce;__rotlte or .

. .service and thereby .rnterfereswnh‘COmpetrtlve market forces within’ the . .. lndustr?z,”. .Slarzclzez v,

" Lasership, Inc.,"937 F. Supp. 2d 730 740 (E.D. Va. 2013) (internal quOtat_lon marks,:'o:m'itted). .

. -Respondent_failed i0 nr‘ticulate how .or presen_t‘ any evidence thdt Petit‘ione_r-sv’ claims bmd them to -
L a particular delivery -ser'vice.in.-i'nte'rference with competitive market forces. -The Court' likewise |

did not identify any particular service or part of a service that Petitioners’ claims will affect: It



only sur'nmaril}; concludes the cluims “could -‘r.esult’,’ in neW or enhanced proCedu-r:es'foi' .’pa‘ckage
delivery. (App p 8) As explamed in Pet1t1oners briefs to the Court of Appeals their clalms do
not have a 31gn1ﬁcant effect on Respondent s serv1ces and do not bmd itto a service. (App pp. 27- :
-31,75-79).- | | | N o |
Iti 1s Respondent S burden to plove pleemptlon Eld/ idge v. City of Gr eenwood 31 8. C
398,411, 503 S E. 2d 191 197 (Ct. App. 1998) (“[T]he pa1 ty claiming preempuon bears the burden
- of proving it.”). ...‘lt failed' to do S0, and the'_CoUrt of Appeals e'rred in ﬁndiug otherwis'_e. Thereis
no proof or evidence in the record that an award in Petitioners’ case “would result in requiring new
' and-enha'nee'd procedures fo_r‘. . deliVely of packages.” (App. p- 8). The Court svh(')uld grant the
petition and _reverse.'th.e: Court of Appeals’_ opinion. | |

" [I. The Court of Appesls Should Have Ruled' on Petitioners’ Argument that Congress
did Not Intend to Preempt Clalms wnth no Economic or Other Affect on Serv1ces or

Comgetltlon

The Court dld not rule on Petitio:ne;;s_’ dx‘gl,lth'e_ut lhat their claims dre not the type éo’ngless
intended the FAAAA'to preempt because llle."claims hav'e no economie regulétory'elfcetf on -
R_espondeut., “The -targ_et at which [the FAAAA preemption provision] ailned was a State’s direct
, 'substitutloﬂ of its own -govermnentdl oomrrla_nds for competitive market fofees in determining (to
a si‘gniﬁcaut degree) the services that Ilnotor'carriers will proyide.” Dau 's City Used C.ar’s,» Inc. v.
Pelkey, 133 8. Ct, '-176_19, 1780 (2013) (infcerh‘al ouotatioil marks,'o‘mittecl)_. Sta‘ted another way,
Cougress.iuteuded to preempf laws that “sei prices, mandate or prohibit cerlelih_ .routes, or te_ll motor
: cafﬁers whal serviees they may or 1rlay uot pfovide either dil‘ectly or 'lndi'reotly . Dilts.lf Penske
. iLogzstzcs LLC 769 F.3d 367 (5th Cir. 2014) Petltlonezs allege Respondent wrongfully W1thheld
- a package that it should have dehvered A jury ﬁndmc in PetmoneLs favox would not affect -
" competitive markeﬁt -fOrces or alter how R'espo'ndent operates its business. Petitioners’-.cl'aims do

not set prices, mandate or prohibit routes, or tell Respondent what services to provide. They are’



L f Petltroners clalms are not the type that Congress mtended to preempt

S IV The Court of Appeals Erred m Holdmg thc Houschold Goods Exceptton Does Not B 3

.AEEIXH RN

o -_»:of the apphcable Iaw It rehed on the deﬁnmon of ‘household 0oods motor carrier” whlch is not R
g :part of the FAAAA and as a result changed the meamng of the household goods exceptron If .
-,Congress meant for the exceptton to apply to “household goods motor carrler[s] '1t could easdy -

. '-'Ahave wntten that language into thc statute However it d1d not See e. g S C. Dep ’z‘ of Consumer'

- canon of constructron 'expresszo unius est excluszo alter-zus or mcl_uszo unzus,est-excluszo alterzus o
holds that to express or 1nclude one thlng nnphes the exclusron of another or of the alternatlve

o (mternal quotatron marks omltted))

The preemptron ptovrslon “Paragraph (1)-- does not apply to the mtrastate.} S

transportatlon of household 0oods » 49 U S C § 14501(0)(2)(13)

The term “household goods as used in connectton w1th transportation means -
personal effects and property used or to ! be used in a dwelling, when a part of the

. equipment or supply of such dwelhng, and srmllar property 1f the transportatron of
o sueh effects or property is-+ R :

- (A) arranged and pald for by the householder except such tenn does not mclude‘-' o
- property moving from a factory or store, other than property that the householder -
*_ has purchased with the intent to use in his or her dwelling and is transported at the’

" his dwelhng and for Wthh he requests transportatlon T ransportatron of a good from a factory or

. request of, and t_he transportatlon_char_ges are patd to the cartier by, the _household_er e

. Aﬁ’azrs v. RentA Cem‘er Inc 345 S c 251 256 547 S, E.2d 881 883 84 (Ct App 2001)( The o



‘ 'store toa home isnota movmg company service "md shows the error of th]S Court ] mterpretatron
- of the exceptron Further a revrew of UPS . Flores Galarza, 385 F. 3d 9 (1st Cir. 2004) which
this Court rehed upon, and its 1ehance on UPS v. Flor es-Galal 2, 775 F. Supp ?d 155 (D P. R :
2003) shows an mterpretatlon of “household goods as mcludmg dehvery to a “home or ofﬁce |
275 F. Supp 2d at 160 (mtemal quotatron marks omltted) The FAAAA household. goods |
_exceptron does not apply to an ofﬁce but only to property to’ be usedina “dwellmo Therefore- -
the law related to a separate Act is not dlrectly apphcable to the FAAAA exceptron -The Court
_should grant the petrtlon and reverse the Court of Appeals by applymg the plam language of the
household goods exeeptlon to thls case. |
| CONCLUSION

-For the r‘easohs stated above and those in Petitione‘rs’v’hrie_fs to-the. Court of Appeals, the

| Court should grant the petition for writ of certiorari and reyerse the .Court of Appeals’ Opi'n'ion.A
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