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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON;s k1 26 P4 );t FDR THE ELEVENTH JUDICIAL CIRCUIT

v )
e Case No. 201 S-Wﬁ@EE%?ED

Destiny H. Mills, #374576, .

F
il

Applicanf% B )"\ E

) JAN 06 2
V. ) ORDER OF DISMISSAL
) . 8.C. SUPREME COURT
State of South Carolina, )

)

Respondent. )
)

This matter comes before this Court by way of an Application for Post-Conviction filed
on MayA 11, 2018, by Destiny H. Mills (Applicant). The State (Respondent) filed its Return on
August 17, 2018. On March 27, 2019, Applicant filed an Amended Post-Conviction Relief
Application. An evidentiary hearing in the matter was held before the undersigned on June 28,
2019, at the Lexington County Courthouse. Applicant was present and was represented by
Tommy A. Thomas, Esquire, (PCR Counsel). Respondent was represented by Assistant Attorney
General Taylor Z. Smith of the Sopth Carolina Attorney. General’s Office. At the hearing,
Applicant testified on her own behalf, and she called Theodore Mills as a witness. Respondent
called as witnésses Assistant Solicitor Todd Michael Wagoner, Assistant Public Defender 'David
Michael Mauldin, and Robert Theodore Williams, Senior, Esquire. During the June 28, 2019,
hearing, an issue was raised that required additional testimony from the witnesses, so a
suppiémental hearing was held on September 9, 2019, at the Allendale County Courthouse. At
that hearing, Wagoner and Williams provided additional testimony. F ollowing a thorough review
of the record in' its entirety and the testimony and evidence presented at the evidentiary hearings,
this Court finds that Applicant has failed to meet her requisite burden of ‘proof and denies this

application.
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- PROCEDURAL HISTORY .

Apphcant is presently conﬁned in the South Carolina Department of Corrections pursuant
to orders of comm1tment of the Lexington County Clerk of Court, During its December of 2015
- term, the Lexington County Grand Jury indicted Applicant for felony driving under the influence
resulting in death (2015-GS-32- -02929). Assistant Public Defender Dav1d Michael Mauldin was
appointed to represent Applicant, but was relieved when Applicant later retained Robert
Theodore Williams, Senior, Esquire. Assistant Solicitor Todd Michael Wagoner prosecuted the
case on behalf of the State. On‘NovemI;er 2, 2017, Applicant appeared before the Honorable
Donald B. Hocker and pleaded guilty as indicted. Judge Hocker accepted Applicant’s gullty plea
and deferred sentencing. On November 16, 2017, Applicant appeared before the Honorable
William P. Keesley for sentencing. ' Judge Keesley sentenced Apphcant to a tenn of
imprisonment of ten years. Applicant did not appeal her plea or sentence

CURRENT PROCEEDING

On May 11, 2018, Applicant filed an Application for Post—Conv1ct10n Rehef in Wthh-
she alleged that he was being held in custody unlawfully based on her clalms that her gullty plea
was not knowingly and voluntarily given because she was “[m]isled” and that she was afforded
the ineffective assistance of trial counsel due to his “[lJack of research.” In her amended return,
Applicant alleged that she was entitled to relief on the following greunds: |

1. “Counsel was ineffective which in turn lead the Applicant to 1nvoluntar11y
enter into a guilty plea for the following reasons:

a. “Failure to move for dismissal and/or suppression of blood alcoho] }
evidence as a result of Law Enforcement’s failure to comply with
requirements that a Defendant is entitled to a private testing of any
blood evidence. : . '

b. “Failure to move Pre-tria] to suppress video evidence,
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¢. “Failure to move Pre-trial to suppress any and all statements made
by the Petitioner.

d. “Failure of Defense Counsel to advise the Petitioner that she
should assert her Constitutional right not to incriminate herself in a
civil disposition'conducted by Attorney Rick Hall.

e. “Failure of Defense Counsel to attend the civil disposition on
behalf of the Applicant,

f. “Failure to adequately advise the Petitioner regarding her rights at
trial.
g. “Failure to properly advise the Applicant about her guilty plea.

More specifically that she would only receive five (5) years if she
plead guilty or even the possibility of house/arrest.

h. “That the Applicant was mistakenly advised that if she assisted in
the civil case that she would be assisted in the criminal case. That
the Applicant mistakenly believed that this would result in the
receipt of less or no active prison sentence.

i. “That ‘Defense Counsel did not adequately consult with the
Applicant regarding her case, the evidence the State had against
her and any theory of Defense.

J.  “That the Applicant believes that all plea offers were not conveyed
to her.” : '

At the evidentiary hearing before the undersigned on June 28, 2018, Respondenf
requested at the stert of the hearing that Applicant specify for the record.the. grounds upon which
she would move forward. In response, PCR Counsel stated that Appiicant.would move forward
solely upon the grounds alleged in the amended application, and reserved the right to address
issues that may have arisen naturally in the course of the hearing. During that heeﬂné, Applieant
asserted a new ground for relief: that the solicitor bifurcated the plea and sentehcing portions of
Applicant’s plea hearing so that Applicant could be sentenced before Judge Keesley rather than
by Judge Hocker, who accepted the entry of her guilty plea.‘ Appiicant styled this allegatioﬁ as
one of “judge shopping” on the part of the prosecution. More testimony concerning this

allegation was taken at the supplemental PCR hearing on September 9, 2019. All other
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allegations are considered by this Court to have been waived by Applicant and they will not be
addressed in this Order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court
heard the testnnony presented at the evidentiary. hearing and was able to observe the witnesses,
which allowed the Court to scrutinize their credibility. Set forth below are the relevant findings
of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 ( 1985).

Applicant, like all other defendants, has a right to the assistance of effective counsel as

provided by the Sixth Amendment to the United States Constitution Strickland v. Washington.

466 U.S. 668 (1984); Lomax v. State, 379 S. C 93, 665 S.E.2d 164 (2008) Applicant has the

burden of proving the allegations in his post-conv1ct10n rehef action, and When alleging that trial
counsel was constitutionally ineffective, he must prove that “counsel’s conduct S0 undermined
the proper functioning of the adversarral process that it cannot be relied upon as havmg produced
a just result.” Strlckland 466 U S. at 686

In evaluatrng allegatlons of ineffective assistance of counsel, the reviewing couit apphes
the two-pronged test outlined in Strickland, 466 U.S. 668. First, Applicant must prove that

counsel’s performance was deficient. Id ; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989) Under this prong, the court measures an attorney’s performance by its
reasonableness under prevailing professional norms.” Cherry, 300 S.C. at: 117, 386 S.E.2d at
625 (quotlng Strickland, 466 U S. at 690) The proper measure of performance is whether the

attorney provided representation within the range of competence required in -criminal cases.

Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly presumed to



reasonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). Applicant must
overéome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, -
counsel’s deficient performance must have prejudiced Petitioner such that “there is a feasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, but for counsel’s alleged
errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v.
Léckhart, 474 U.S. 52 (1985). The “prejudice prong ordinarily requires more than simply a
defendant’s assertion that but for counsel’s deficient performance he would not have pled but
would have gone to trial.” Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592, 595 (2009).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the procéeding whose result is being challenged. A court need not
first determine whether counsel’s performanc‘e was deﬁcieﬁt before e).(am_ining‘ the prejudice
suffered by the defendant as a result of the alléged deficiencies. If it is easier to dispose of an_
ineffectiveness claim on the ground of lack of sufficient prejﬁdice, that course should be
followed. Strickland, 466 U.S. 668. Moreover, Sti;iclgland does not require a finding of -
ineffectiveness merely for deviation from somé rigid rule of represeptation. Rather, Strickland
requires the post-conviction relief applicanf to .prolve “counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed tile defendant by the Sixth
Amendment.” Id. at 697. Therefére, thei functién of the post—conviction relief court is to
determine if “in light of all thé circumstances, the identified act.s or omissipns wereru}tside the
wide range of professional cdmpetent assisfanée” required of a criminal defense attorney. Id. at

690. “A guilty piea is a solemn, judicial édmission of the truth of the charges against an.
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1nd1v1dua1 thus, a criminal inmate’ s right to contest the validity of such a plea is usually but not

mvarlably, foreclosed.” Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (Ct. App 2007)

(citing Blackledge v. Allison, 431 U.S. 63, 74 (1977)). “Indeed, where a thorough colloquy is

conducted, courts must exercise caution in setting aside ‘the guilty plea.” Garren v. State, 423

S.C. 1, 12, 813 S.E.2d 704, 712 (2018); see Jamison v. State, 410 S.C, 456, 469-71, 765 S.E.2d

123, 129-30 (2014) (observing that “guilty plea[s] must be treated as final in the vast majority of
cases” and 1nstructmg that caution must be exercised so as not to “undermine the solemn nature
of a guilty plea and the finality that generally attaches to a guilty plea™). |

Based on this standard set forth above, and the reasoning below, this Court ﬁnds
Applicant has failed to meet his requisite burden of establishing any constrtutronal
ineffectiveness of counsel. The allegations are addressed fully below:

Applicant was afforded the ineffective assistance of counsel because her defense attorneys dzd
not move to suppress the State’s blood-alcohol evidence.,

Apphcant argues that she was afforded the ineffective ssmstance of counsel because her
defense attorneys were deficient in farhng to move to suppress the results of a blood-alcoho] test
in rehance upon S.C. Code Ann. § 56-5-2950, and that she was prejudiced because she had to
plead guilty because the evidence would ha-ve been used against her at tria].

Applicant crashed her vehicle into the rear of the victims’ automobile at approximately
2:00 a.m. on [-26 shortly after one of the victims had completed a sh1ft at a pizza restaurant. As a
result of the crash, one of the two victims passed away. Wthe Appllcant was being treated at the
hospital afterwards, she consented to a blood draw. The results of the blood analysrs showed that
Applicant’s blood-alcohol content was over the legal limit at the time of the draw. Apphcant
testified at the PCR hearmg that the blood draw was conducted almost five hours after the crash.

Applicant testified that someone at the hospital destroyed the second blood sample that had been
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drawn from her, which had been taken pursuant to her request to have the blood independently
analyzed. Applicant testified that she and Williams discussed the prosecution’s blood-alcohol
evidence, and that she was unsatisfied with Williams prediction that a motion to suppress the
résults of the blood test likely would be unsuccessful at trial. Theodore Williams, Appliéant’s
father, testified at the PCR hearing that he witnessed a police officer drop one of the two vials of
Mills” drawn blood, which then shattered on the floor.

Wagoner testified at the PCR hearing that Applicant consented to having her blood drawn
at the hospital after being read the implied consent statute. He testified that either a Sfafe Trooper
dr nurse dropped Applicant’s blood sample after it was taken. He testified that the analysis of
Applicant’s blood showed that she had a blood-alcohol content of .127.

Maﬁldin testified at the PCR hearing that he would have attempted to pick apart the
prosecution’s case at trial any reasonable motion. He testified that he was aware that there would
be suppression issues at Applicant’s trial, but did not know if a suppression motion relating to
the blood analysis would have been successful. He admitted that he did not do extensive research
concerning the possibility of . suppressiﬁg the analysis' of Applicant’s blood during his
represgntatiqn of her because the case was not yet up. for trial, although he testified that he had
done some research on other evidentiary issues relevant to her defense. When questioned on
cross-examination about the extent of his research into the admissibility of the blood analysis,
Mauldin testified that he had not done enough research to allow him to speculate as to whether |
the results of a blood draw could be suppressed if the police had broken the vial containing fhe ‘
blood sampie that was meant to be used in an independent blood analysis conducted at a
defendant’s request, but he added that he would have done more research on the issue if the case

had proceeded to trial.
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had attempted to suppress the results of a blood analysis for a client he represented before be;ing
hired by Applicant in which the blood sample meant for tiiat defendant’s independent analysis
had‘ been des&oyed by the State, and that his efforts to suppress in fhat case had been
unsuccessful. He testified that.he would have attempted fo‘ suppress .the results of the State’s
analysis of Applicant’s i)lood had the case proceeded to trial, o

A defgnse attorney has a duty to undertake reasonable investigations or to make a

decision that renders a particular - investigation unnecessary. Strickland. at 691 Thus, “[a]

criminal defense attorney has the duty to conduct a reasonable investigation to discover all
reasonably available mitigation evidence and all reasonably available évidence tending to rebut

any aggravating evidence introduced by the State.” McKnight v. State, 378 S.C. 33, 46, 661

S.E.2d 354, 360 (2008). A defense attorney’s-“[flailure to conduct an independent investigation

does not constitute ineffective assistance of counsel when the allegation is supported only by.

mere speculation as to the result.” Moorehead v State, 329 S.C. 329, 334, 496 S.E.2d 415, 417

(1998) (citing Kibler v. State, 267 S.C. 250, 227 S.E.2d 199 ( 1976)). An épph'cﬁnt alleging that
his attolmey failed to prepare for the case must show how additional preparétion would have
resultéd in a different outcome. Skeen v. State, 325 8.C. 210, 214, 481 S.E.2d 1129, 1-32 (1997).
Moreover, counsel’s decision not to investigate should be assessed for reasonablenéss under all

the circumstances with heavy deference to counsel’s judgmeht. Simpson v. Moore, 367 SC 587,

597, 627 S.E.2d 701, 706 (2006). “[A] court deciding an actual ineffectiveness claim must Jjudge
the reasonableness of counsel’s challenged conduct on the facts of the particular case, viewed as

of the time of counsel’s conduct.” Strickland at 690; Bagwell v. State, 410 S.C. 259,’265, 763

8.E.2d 630, 633-34 (Ct. App. 2014),
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This Court finds that neither Mauldin nor Williams performed deficiently with respect to
a.motion to suppress the blood-alcohol evidence, Mauldin’s testimony indicates that he would
have challenged the prosecution’s Casc on every available front had the case gone to trial. He
testified that he did not do ehodgh preparation to speculafe as to the outcome of a motion to
suppress the prosecution’s blood-alcohol evidence due to the fact that the case was not up for
trial in the near future, but added that he would have done more preparation on the issue as trial
approached. This Court finds that Mauldin’s lack of detailed research into the adm1351b111ty of
blood analys1s when Applicant had been denied the chance to independently test her the second
sample of her blood was excusable and reasonable at that carly stage of the criminal case, At any
rate, Applicant had hlred Williams by the time of her trial, so Mauldin’s performance with
respect to trial motions is irrelevant. Williams and Applicant both testified that they discussed
the issue of the illegally high alcohol content in Applicant’s blood. Williams testified that he
would have moved to suppress the blood eviddnpe' at trial if Applicant had not ﬁrst ldleaded
guilty. This Court finds that Williams’ testimony that he wodld have moved to suppress had the
case gone to trial is credible. Applicant may have been dissatisfied with Williams’ assessment
that the motion would have been unsuccessful, but she waived her right to have him make the
motion on her behalf by pleading guilty. Applicant affirmed to Judge Hocker that she wanted to
waive her trial rights by pleading guilty.

This Court finds that Applicant did ndt suffer prejudice due to the performance of either
Mauldin or Williams with respect to the suppression of the blood-alcohol evidence. To
demonstrate prejudice, Applicant would have to show that there is d reasonable probability that,

but for counsel’s alleged errors, she would not have pleaded guilty and would have insisted on

going to trial. Hill v. Lockhart, 474 U.S. 52 (1985). The “prejudice prong ordinarily requires
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more than simply a defendant’s assertion that but for counsel’s deﬁcieht performance he would

not have pled but would have gone to trial.” Stalk v, State, 383 S.C. 559, 563, 681 S.E.2d 592,

595 (2009). In this instance, because Applicant pleaded guilty before the obligation of Mauldin
or Williams to move to suppress the results from the blood test would have applied, she
prevedted them from taking an action that could be evaluated as either competent or deficient
under the prejudice prong of Strickland and Hill: Therefore, Applicant has failed to show
prejudice. |

This Court finds that neither Mauldin nor Williams was con'stitutionally ineffective with
respect to his treatment of the results of the analysis of Applicant’s blood because Apphcant has
failed to demonstrate any deﬁmency in the performance of either attorney and any resulting
prejudice. As such, this allegation is denied and dismissed with prejudice.

Applicant was afforded the ineffective assistance of counsel because her defense attomeys did
not move to suppress the prosecution’s video evidence.

‘Applicant argues that she was afforded the ineffective assistance of counsel because her
defense attomneys were deficient in failing to move to suppress video recordmgs that showed her
on the night of the crash. Applicant testified at the PCR hearmg that there was a v1deo recordmg
taken of her at the hospital following the crash. Although she testlﬁed that she had never seen the -
video, she speculated that she would have appeared therein as sober rather than drunken. She
testified that she had heard that there were videos from the bars at which she had been drinking
before the crash.

Wagoner testified that the attorneys representlng the father of the deceased victim in the
dram shop civil suit agalnst the bars at which Applicant had been drlnkmg had discovered a
video recording of Applicant’ drinking alcohol. He testified that the video recording taken of

Applicant at the hospital showed Applicant appearing to be “stunned and dazed.”
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This Court finds that neither Mauldin nor Williams performed deficiently wlth respect to
a motion to suppress the video recordings of Applicant. Mauldin’s testimony indicates that he
would have challenged the prosecution’s case on every available front had the case gone to trial.
At any rate, Appllcant had hired Wllllams by the time of her trial, so Mauldin’s performance
with respect to tr1al motions is irrelevant. Williams test1ﬁed that, if Apphcant had proceeded to
trial, he would have moved to suppress the video recordmgs of Applicant. This Court finds that
Williams’ testimony that he would have moved to suppress‘ had the case gone to trial is credible.

This Court finds that Appllcant did not suffer preJudlce due to the perfonnance of either
Mauldin or Williams with respect to the suppressron of the video recordlngs To demonstrate
prejudice, Applicant would have to show that there is a reasonable probability that, but for
counsel’s alleged errors, she would not have pleaded gullty and would have insisted on going to

trial. Hill v. Lockhart, 474 U.S. 52 (1985). The ¢ prejudlce prong,ordinarily requires more than

simply a deféndant’s assertion that but for counsel’s deﬁcrent performance he would not have

pled but would have gone to trial.” Stalk v. State, 383 SC 559, 563, 681 S.E.2d 592, 595
(2009). In this instance, because Applicant pleaded guilty hefore the obligation of Mauldin or -
Williams to move to suppress the recordings' would have applied, she prevented. them from
takmg an action that could be evaluated as either competent or deﬁc1ent under the prejudice
prong of Strickland and Hill. Even if such an obhgat1on had attached Applicant’s testimony
indicated that she did not believe that the video recordlng from the hospital would have been
harmful to her defense at trial. When testlfymg regarding the hospital video, Appl1cant offered
that she believed that v1deo recording from the hospital would have shown her to be sober.

Presumably, evidence of any sobnety on Apphcant s part would have been welcome to

Applicant had she proceeded to trial. Appl1cant has failed to show preJud1ce
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- This Court finds that‘neither Mauldin nor Williams was COnstitutionally ineffective With
respect to his treatment of the video recordings of AppliCaiit-because Applicailt ’has failed to
demonstrate any deficiency in the performance of either attorney and any resulting preJudice As
such this allegation is denied and dismissed with preJudlce |

Applicant was afforded the ineffective assistance of counsel because her defense attorneys did
not move to suppress her statements, '

Applicant arglies that she was afforded the ineffective assistance of counsel because her
defense 'attcrneys were deﬁcient.in failing to mcve to suppress statements that she made to
police. Applicant testified at the PCR hearing that she gave multiple statements to law
enforcement after the crash. She testified thatl she igave a statement to the police officer who
responded to the scene of the crash, in which she claimed that she was on the way home from a
friend’s residence after drinking a single beer. She testiﬁed that she gave a second statement at
the hospital after dlscovermg that one of the victims had died. In that statement, she told police
that she had had four beers over a ﬁve—hour penod She testiﬁed that, before she had been given

warnings pursuant to Miranda V. Arizona 384 U.S. 436 (1966) she told a police officer that she

had a “buzz”. She testified that she later regretted making that last statement because it was cited
in her arrest warrant. |

Wagoner testified at the PCR hearing that a State\Trooper talked with Applicant in the
back of an ambulance shortly after the crash, and that she told that Trooper that she had had one-
beer. He testified that she later admitted to drrnkmg alcohol at the Wild Wing Cafe, Applebee’ S,
and the British' Bulldog Pub. He testiﬁed that she admitted to the MAIT team that she had
consurned alcohol. He testified that | Applicant told varying stories once she arrived at this
hospital, including that the crash happened because she was manipulating her car’s stereo system .

at the time of the crash and that she crashed in the victims’ car because her passenger was

12 of 30



distracting her at the time of the crash by trying to get amorous with her. He testified that the
prosecution had two ‘v‘vitnesses who would have testified at trial that Applicant was drinking
alcohol on the night of the crash.

This Court ﬁnds that neither Mauldin nor Williams performed deficiently with respeet to
a motion to suppress Applicant’s statements to law enforcement. Mauldin’s testimony indicates
that he would have challenged the prosecution’s case on every available front had the case gone
to trial. At any rate, Applicant had hired Williams by the time of her trial, so Manldin’s
performance with respect to trial motions is irrelevant. Although Williams did not specifically
testify about his intention w1th respect to Apphcant S statements to law enforcement if the case
had gone to trial, his answer to snmlar questions at the PCR heanng 18- 1nstruct1ve Respondent
asked for an explanatlon as to why Wllhams d1d not move to suppress the blood—alcohol
evidence, and Williams answered, “Because she was pleading.” Wllhams’ explanation that he
did not move to suppress the blood-alcohol evidence since Apphcant decided to plead guilty
1nstead of proceeding to trial likewise serves as a reasonable rationale for his not filing a motion
to suppress Applicant’s statements to pohce

This Court finds that Applieant did not suffer prejudice due to the performance of either
Mauldin or Williams with respect to the suppression of Applicant’s statements. To demonstrate
prejudice, Applicant would have to show that there is a reasonable probability that, but for .b
counsel’s alleged errors, she would not have pleaded guilty and would have insisted on going to

trial. Hill v. Lockhart, 474 U.S. 52 (1985). The “prejudice prong ordinarily requires more than

simply a defendant’s assertion that but for counsel’s deficient performance he would not have
pled but would have gone to trial.” Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592 595

(2009). In this instance, because Applicant pleaded guilty before the profess1ona1 obligation of
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Mauldin or Williams to move to suppress her statements would have applied, she prevented them

from taking an action that could be evaluated as either competent or deficient under the prejudice

prong of Strickland and Hill. Applicant waived her right to have an atfbrney make the motion on
her behalf by pleading guilty. |
This Court finds that neither Mauldin nor Williams was constitutionally ineffective with
respect to his treatment of Applicant’s statements because Applicant has failed to demonstrate
any deficiency in the performance of either attorney and 'aﬁyA r'ésulting prejudicé. As such, this
allegation is denied and dismissed with prejudice.

Applicant was afforded the ineffective assistance of counsel by Mailldin because he did not

advise her to assert her right not to testify at the civil deposition. Applicant was afforded the
ineffective assistance of counsel by Mauldin because did not attend the civil deposition with
Applicant. Applicant was afforded the ineffective assistance of counsel by Mauldin because he
advised her that the deceased -victim s family would assist her in her criminal case if she
cooperated with the dram shop suit. ' i

Applicant argues that she was afforded the ineffective assistance of counsel because she
Mauldin did not properly advise her fegarding the dram shop actibn,- and that her participatidn“
harmed the strength of her case at trial. The allegations all concern the advice that Mauldin gave
Applicant about the dram shop suit, her participation in a civil deposition in that action, and the
consequences thereto. For this reason, these allegations will be considered together.!

Applicant testified that she was named as a defendant in a civil suit brought against her
and ‘the bars at which she hadlbeen drinking on the night of the crash, and that the deceased
vietim’s family was bringiﬂg the suit. She testified that she felt that the family was pursuing the

bars for responsibility rather than her, even though she was a party. She testified that she had

been served on the day of her released from the detention center with a subpoena requiring her

! These allegations concern events that occurred before Appliéant retained Williams, and can therefore only be
reasonably construed as allegations regarding Mauldin’s performance.
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attendance at a deposition in the civil case. She testified that she felt that she was required to
particiﬁate, in the deposition since she had only just been released from detention. She testified
that, when she discussed it with Mauldin, he told her that she would not attend the deposition
with her because he was not being paid to represent‘Applicant in a civil suit. She testified that
Mauldin desqribed the civil suit as a “help me, help you situation”. She testified that Mauldin
shared this opinion with one of the civil attorneys involved in the dram shop action. She hired a
civil attorney to représent her in the civil case. When asked on direct examinatioh at the PCR
hearing if Mauldin had ever discussed with Applicant the possibility of her refusing to be
deposed or advising her that it was not a good idea to give testimony at the deposition, Applicant
answered that she could not remember. She testified that he did not explain that she had a
constitutional right to remain silent in a civil deposition, and that she did not know that
statements sﬁe made during the deposition could be used against her later at trial. She did
participate in the civil deposition. She testified that the civil attorney conducting the deposition
later gave a t;aﬁsgript of it to Wagoner. The transcript from that deposition was admitted into
evidence at the PCR hearing without objection as Applicant’s Exhibit One. She testified that the
civil attornleylrepresenting the deceased victim’s family was Frederick Ivey Hall, III, Esquire,
and that he showed up to make a stgtement at her sentencing hearing on behalf of the deceased
victim’s family. She testified that her understanding from Hall that the family could help
Applicani: if she helped them in the civil case, but that there were no direct promises.

Applicant testified that the resulﬁs from the blood analysis were “the only evidence . . .
against [her].” When asked at the PCR hearing how the prosecution would have proven at trial
that she .was éuilty of felony DUI,. Applicant answered, “Pretty much with.the blood work.”

Applicant affirmed that the “blood work was controlling in this case.”
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Wagoner testified at the PCR hearing that the victims’ civil representation acted as ‘quasi-
victim advocates in the case, 'and allowed him to look at their case ﬁle.‘ He testified that he shared
a copy of the file with Williams since he had viewed jt. He testified that the file included
Applicant’s deposition transcript and a transcript from the deposition of the passenger in
Applicant’s car at the time of the crash, copies of the surveillance videos from the bars at which
Applicant had been drinking, and receipts of Applicant’s purchases at those bars. He testiﬁed
that the deposition transcript indicated that Applicant was a defendant in the civil action. He
testified that the testimony: provided by Applicant at the deposition was similar to her previous
statements to lavy enforcement, except that she went: into more detail ebout who paid for her
drinks. He testified that her deposition testimony 1ndlcated that Apphcant’s paesenger Bonner, |
paid the bar tabs. He testified that, had Applicant proceeded to trial, the prosecutlon would have
used the blood-alcohol test results, the testimony of Applicant’s passenger, the testimony of the
surviving victim, the testimony of emergency medical personnel and law enforcement officers
who responded to the scene of the crash, and the report from the MAIT analysis of the crash."

Mauldin testified at the PCR hearing that he informed Applicant that she would need to
hire a civil lawyer if she needed representation in the dram shop suit because Mauldin’s
employment as a public defender precluded him ﬁ'om representing her in a civil action He
testified that he explained to Mills that he was aware of other felony DUI cases in which the
family members of victims made beneficial statements on behalf of the defendants at sentencmg
when the defendants had cooperated in the dram shop suits against the bars that had overserved
the defendants. He testified that he warned Applicant that, if she cooperated in the dram shop suit
and gave any statements, the statements could be used against her in her oyvn criminal trial. He

described his approach to the dram shop suit as'a “let’s wait and see thing. It wasn’t a deﬁnite
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yes, cooperate or # definite no, not cooperate.” He elaborated on his advice to Applicant,
tgstifying that he would have needed to do a balancing test to see if any cooperation on
Applicant’s part would have provided the prosecution with more evidence of ‘Applicant’s guilt
than it already had, and whether Applicant’s cooperation would have b‘een damaging to her
defense. When asked on cross-examination if he would ever advise a defendant to give a
deposition in a civil case while the defendant was awaiting trial, Mauldin answered that his
advice to the defendant would depend on the facts and circumstances of the individual case.
Mauldin testified that he reéeived a call from Applicaﬁt in which she informed him that
she had participated in a deposition in the dram shop suit the preceding week, and that she had
taken a civil attorney with her to that deposition. He testified that this phone call was the first
occasion on which he had been made aware by Applicant that the aﬁomeys in the dram shop suit
were attempting to depose her. He testified that, had he known of the deposition beforehand, he
would haye asked Applicant’s civil attorney for information about the attitude of the deceased
victim’s family before advising Applicant whether or not she should cooperate in the dram shop
suit. He testified that the testimony that Applicant provided during the deposition was generally -
consistent with the statements that she had already given to police officers following the crash.
Williams testiﬁed that Applicant was not a party in the dram shop suit. He testified that
his assessment of the testimony that Applicant gave at the deposition was that it did not afford
the prosecution with “a bunch of additional information” since most of the information supplied
by Applicant during the deposition was otherwise accessible to the prosecution. He testified that
Applicant’s deposition testimony was consistent with statements that she had already made to
police after the _crash, but added that he believed that the deposition testimony contributed to the

trustworthiness of her statements to police because the deposition testimony, unlike the

~
\
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statements to police, was given while Applicant was under oath. He testified that it was his
. opinion that the prosecution had sufficient evidence to convict Appiicant, even without the
deposition transcript.

This Court hés reviewed Applicant’s Exhibit One. This Court finds that Applicant was
not a party to the civil action by the deceased victim’s family and estate agaiﬁst the bars at which
Applicant was drinking on the night of the crash. The transcript indicates that Appliéant was
represented at that civil deposition by Wesley William Waites, Jr., Esquire. At the civil
deposition, Applicant testified tﬁaf she had‘been to Carolina Ale House, Applebee’s, Wild Wing
Café, and the British Bulldog Pub on the night of the crash. She testified that she drank two
cranberry vodkas with Red Bull at the Wild Wing Café, half a beer at the British Bulldog Pub,
and two beers and a split shot of a drink named screaming ‘(V)rgasm at Carolina Ale House. She
testified that she did not consume any alcoholic drinks at Applebee’s, but ate a steak and mashed
potatoes there. She testified that she had not had any alcoholic drinks on the afternoon of the
crash. She testified that, all together, she had had around four-and-a-half alcoholic drinks on the
night of the crash. She testified that she gave two statements to law enforcement officers on the
night of the crash, and that her second statement was truthful, whereas her first statement had not
been truthful. She testified that the second statement had been that she had drank four beers and
~ either a full or half shot on the night of the crash. She denied that she had told one of the law
enforcement officers that she had drank Grand Mariner on the night of the crash. She testified
that Tripp Graham was her passenger after she left the bars to drive home, and:that he was
distracting her by trying to kiss her while she drove her car. Applicant answered questions at her
deposition about her knowledge as to her personal tolerance to alcohol. She testified that she did

not believe that her ability to driveé was impaired on the night of the crash due to her
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consumption of alcohol. She told Hall that he could: check the video cameras at the bar if he
needed corroboration as to the number of alcoholic drinks she had. Hall asked many questions
regarding the actions of Applicant’s drinking partners on the night of the crash.

Phillip E. Reeves, Esquire, who represented Api)lebee’s, questioned Applicant briefly
during the deposition about her claim not to have consumed any alcohol at Applebee’s. J. Eric
Cavanaugh, Esquire, represented Wild Wing Café at the deposition. He questioned Applicant
about her use of social media, whether she had reached a plea deal in her criminal case. She
reiterated the number and types of drinks that she had had on the night of the crash. She testified
that her cell phone at the time of the crash had since b.eenwiped in a factory reset by her sister at
Applicant’s request during Applicant’s first week in jail. She testified that her first statement to
police contained false information, but that her second statement was accurate.

William O. Sweeny, IV, Esquire, was representing Carolina Ale House at the deposition,
and he questioned Applicant. He quéstioned Applicant about her driving record.and past
speeding tickets, and a ticket for minor in possession of alcohol. Applicant testified .that
Graham’s attempts to, kiss her distracted her while driving, leading to ‘the crash. Warren C. . -
Powell, Jr., Esquire, was representing the British Bulldog Pub at the depo‘sition, and he also -
questioned Applicant. In response to his questions, Applicant testified that she drank only half a
begr at the British Bulldog Pub because GrahanL caused her to spill the remaining half of her
beer, and that she did not get another drink.

‘Hall then,quéstioned Applicant again. She testified that she have a drinking problem
before the crash and that she would drink alcohol as a way to: cope with her anxiety and
depréssion. He asked more questions about Applicant’s estimation of the drunkenness of her

drinking friends on the night of the crash. She testified that the receipts from the bars would have
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‘provided an accurate accounting of the amount of alcohol served to Applicant and her drinking

friends on the night of the crash,.but that the receipts would not necessarily indicate which
specific drinks héd been- consumed by each member of the group. Cavanaugh questioned
Applicant again briefly about whether she or Graham had purchased drinks. Sweeney questioned
Applicant again about her reason for thinking ‘thellt Graham was intoxicated on the night of the
crash.

This Court finds that Mauldin’s testimony about his advice to Applicant about the
potential consequences of her cooperating with the plaintiffs in the dram shop suit and about
Applicant’s failure to notify him that she was being subpoenaed for a deposition is more credible
than Applicant’s. Although his testimony at the PCR hearing does not indicate that Mauldin
provided Applicant with the blanket advice that she should not cooperate with the deceased
victim’s family in the dram shop suit or make any statements, his testimony indicates that he
would have employed a balancing test in order to ascertain whether or not Applicant’s
| cooperation would have been beneficial to her defense rather than harmful had he had more
information about the dram shop ‘suit. At the time, he advised that cooperation could potentially
be beneficial but could also be harmful, and exercised caution. Mauldin credibly testified that
Applicant did not alert him to the fact that she was being deposed until after she had already
participated in the deposition. Applicant kept Mauldin the dark about the deposition until
afterwards, and thereby deprived him of the opportunity to provide advice as to whether or not
she should assert her right not to testify therein. Applicant’s contention that she believed that she
would receive a favorable sentence due to her cooperation with the plaintiffs in the dram shop
suit could not have naturally been a consequence of Mauldin’s advice to her, which was that he

would not advise her on the issue until he had more information. Even if she did hold such a
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belief, Williams credibly testified at the PCR hearing that he had advised her of the potential
‘sentence that she could face if she pleaded guilty and such a belief would have been cured by the
court’s colloquy during her plea hearing.

This Court finds that Applicant has failed to show that she suffered prejudice from the
performance of Mauldin with respect to her not exercising her right to remain silent during the
civil deposition. At the PCR hearing, Applicant emphasized the significance of the results from
the State’s analysis of her blood to the prosecution’s case. In contrast, when asked if she believed
that she suffered prejudice from the prosecution’s possession of the transcript from his
deposition testimony, Applicant’s only response was, “Yes.” When her testimony is taken as a
whole, this Court finds that Applicant put more weight on the prosecution’s blood-alcohol
evidence than she did on the prosecution’s possession of the transcript from the civil deposition
when she was considering whether to proceed to trial or to plead guilty.

This Court further finds, based upon its review of Applicant’s Exhibit One, that the
testimony Applicant gave at her deposition was substantially similar to the statements that she
made to law enforcement after the crash, and that the prosecution would likely have attained no
more benefit frorﬁ her deposition testimony at trial than it would have from cross-examining her
on her multiple statements to law enforcement. The testimony from both Mauldin and Williams
was in agreement that anything that Applicant said during her deposition in the dram shop suit
was not all that harmful to her criminal case. The prosecution had access to all of the evidence
that it would have used at Applicant’s trial independently of Applicant’s deposition testimony,
and Wagoner testified that he would have not been able to use the transcript from the deposition

at trial for any purpose other than impeachment of Applicant, if she had decided to take the
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stand. Wagqner also testified that Applicant’s testimony during the deposition was mestly
consistent with the statements that she had given to law enforcement after the crash.

This Court finds that Mauldin was not cehstitutiOnally ineffective for not advising
Applicant to assert her right to remain silent at the civil deposition because Applicant has failed
to demonstrate any deficiency in his performance and any resulting prejudice. This Coﬁrt finds
that, since Williams had not yet been hired by Applicant at the time of her deposition, he could
not have been ineffective with respect to the civil dej)osition, and to the extent that this allegation
is meant to be directed at his conduct, it is denied. As such, this allegation is denied end
dismissed with prejudice.

Applicant was afforded the ineffective assistance of counsel by her defensé attorneys because
she was not advised of her trial rights.

This Court finds that Applicant’s contention that she was not informed of her trial rights
is without merit. Williams testified that he discussed evidentiary issues, among other things, with
Applicant in preparatlon for trial. He testified that he and Apphcant dlscussed one of hlS previous
cases, in which there was an issue regarding the adm1531b111ty of blood-alcohol ev1dence due to
the defendant ] 1nab1hty to independently test h1s blood after the State failed to preserve the
second blood sample Apphcant testlﬁed at the PCR heanng about th1s conversation with
Williams, further Iendlng cred1b111ty to his testlmony as to his informing Apphcant of her trial
rights. This Court finds that Williams’ testimony about his informing Applicant of her trial rights
is more credible than Applicant’s testimony on this point. |

At Applicant;s plea hearing; Judge Hocker infotmed Applicant that, by pleading guilty,
she would waive her right to a jury trial, her right to remain silent, her r_ight to have Williams
challenge the prosecution’s case, her right to the presumption of innocence, and her right to be

proven guilty beyond a reasonable doubt. Applicant affirmed that she understood these rights and
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that she wanted to waive them and plead guilty. At the PCR hearing, Applicant explicitly
affirmed that she understood that she was waiving her right to have her defense counsel move
before the court on her behalf and cross-examine the prosecution’s witnesses at trial by pleading
guilty. Even if Williams had not adequately informed Applicant of her trial rights, Judge
Hocker’s colloquy would have cured the deficiency. |

This Court finds that neither of Applicant’s attorneys was constitutionally ineffective for
not advising Applicant of her trial rights because Applicant has failed to ‘demonstrate any
deficiency in their performance and any resulting prejudice. As such, this. allegation is dénied
and dismissed with prejudice.
Applicant was afforded the ineffective assistance of counsel by her defense attorneys because

- she was advised that she would receive a five-year sentence if she pleaded guilty or perhaps be
sentenced to house arrest only. . - - -

Applicant testified at the PCR hearing that she was told‘ béfore entering her guilty plea
that she was be sentenced to house arrest. She testified that she was told that she had been
overcharged and that she would probably be sentenced to héuSe arrest if SI;e pleaded guilty. She
did not identify the source of these statements iﬁ her testimony. . l' |

B Williams testified that he édvise_d Applicaﬁt of the ﬁotential sentences she coﬁld face and
that he did not promise any particular sentenc;a to ‘her,_ Applicéﬁt did not festify that Willia;ms had
promised her house arrest, but even if she mistakenly did not attribute during her .t‘estimony the
promise to Williams, this Court finds fhat Williémé’ testimony aboﬁt his advice td Applicant is
more credible than hers. However, even if Williams ﬁad ﬁot ﬁroperly informed -Applicant of the
potential pénalty she could facé after pleading guilty, Judgé Hocker’s colloquy Woﬁld héve cured
the deficiency. At her pled hearing, Applicant affirmed to Judge Hockér that shé could Be

sentenced to as many as Wenty-ﬁve years in prison. Applicant affirmed at the PCR hearing that
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Judge Hocker had explained to her the potential sentence to which she would be exposed after
pleading guilty, had not told her that she would be sentenced to house arrest, and admitted that
she affirmed Judge Hocker that no one had promised her that she would receive any particular
sentence by pleading guilty.

This Court_ﬁnds that Applicant was adequately informed about the potential sentence she
could receive if she pleaded guilty. The transcript from Applicant’s plea hearing and the
testimony from the PCR hearing shows that Applicant knew that she could be sentenced a prison
term after pleading guilty. This Court finds that neither of Applicant’s atforneys was
constitutionally ineffective with respect to advice about potential sentences because Applicant
has failed to demonstrate any deﬁc1ency in ‘their performance and any resultlng prejudice. As
such, th1s allegatlon is denied and dlsrmssed with preJudlce | |

Applicant was afforded the ineffective assistance of counsel by her defense attomeys because
they dtd not adequately consult wzth her

Apphcant argues that she was afforded the ineffective assistance of counsel because her |
defense attomeys were deﬁ01ent in not adequately consultlng w1th her about her case and that
she was prejudiced thereby. She testified at the PCR heanng that, if Mauldin and Williams had
explained to .her that legal issues surrounding the blood;alcohol evidenee, that she would not
have pleaded guilty and would have insisted on proceeding to tnal

A defense attomey has a duty to undertake reasonable 1nvest1gat10ns .or to make a ‘
dec1s1on that renders a particular 1nvest1gat10n unnecessary Id. at 691 Thus “Ia] crnmnal’
defense attorney has the duty to conduct a reasonable 1nvest1gat10n to discover all reasonably
avallable rn1t1gat10n evrdence and all reasonably ayarlable ev1dence tendlng to Erebut any
aggravatlng evidence 1ntroduced by the State.” Mcngl_lt V. Stat 378 S.C.'33, 46 66 1S.E2d

354, 360 (2008). Moreover, counsel s decrslon not to investigate should be assessed for
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reasonableness under all the cncumstances with heavy . deference to. counsel’s Judgment

Simpson v. Moore, 367 S C 587 597, 627 S.E. 2d 701, 706 (2006) “[C]ounsel’s conversations

with the defendant may be cntlcal to a proper assessment of counsel’s investigation
decisions. . .” Strickland, 466 U.S. at 691. “[A] court deciding an actual ineffectiveness claim
must judge the reasonableness of counsel’s challenged conduct on the facts of the particular case,

viewed as of the time of counsel’s conduct ? 1d. at 690 ngell v. State, 410 S.C. 259, 265 763

S. E 2d 630, 633-34 (Ct. App 2014) A defense attorney’s “[f]ailure to conduct an 1ndependent
investigation does not constitute ineffective ass1stance of counsel when the allegation is

supported only by mere speculatlon as to the result.” Moorehead V. State 329 S.C. 329 334, 496

S.E.2d 415 417 (1998) (crtmg Kibler v. State, 267 S.C. 250, 227 SE2d 199 (1976)). An

applicant alleging that his attorney failed to prepare for the case must show how additional
preparation ivould have resulted in a different outcome. See Sheeh v. State, 325 S.C. 210, 214,
481 S.E.2d 129, 132 (1997). | | |

This Court finds that neither Mauldm nor Williams was constitutionally ineffective for
failing to adequately consult with Applicant. Both attorneys testified as to their conversations
with Applic'ant about the evidence in her .case and potential defenses. l\/lauldin’s- conversations
with Applicant about her case were appropriate for the procedural posture of Applicant’s case at
the time of his representation of her. Williams’ conversatlons w1th Apphcant were appropriate in
light of the approachmg trial and Apphcant’s decision to plead guilty rather than proceeding to
trial. Applicant’s own testnnony 1ndicates that the attorneys had multiple d1scussrons w1th her
about the evidence and her defense thereto. As such, this allegation is denied and dlsmlssed with

prejudice.
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Applicant was afforded the ineffective assistance of counsel by her defense attorneys because
they did not convey to her all plea offers extended by the prosecutton :

“[A]s a general rule, defense counsel has the duty to communlcate formal offers from the
prosecution to accept a plea on telms a cond1t1ons that may be favorable to the accused.”

Mlssoun v. Frye, 566 U.S. 134 145 132 S.Ct. 1399 1408 (2012); see Dav1e v. State, 381 S.C.

601, 610 675 S.E.2d 416, 421 (2009) (ﬁndmg that counsel s failure to communicate a plea offer

was deficient), abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810 S.E.2d 836
(2018). Applicant testified at the PCR hean'ng that Williams had her sit outside a courtroom
while he met with Wagoner and that he told her afterwards that he would not allow Apphcant to
accept a plea offer that is not expressly conveyed and she testified that she did not know what
was sard in the courtroom later, Apphcant test1ﬁed that “[t]here were no plea offers ? Wagoner
testified that the prosecutlon d1d not extend any plea offers to Appllcant other than offenng that
he Would not request a specrﬁc sentence wh11e s1multaneously allowing law enforcement officers |
and the victims speak freely at Applicant’s sentencing, if Apphcant were to plead guilty.
Williams testlﬁed at the PCR heanng that the prosecutron did not extend any plea offers to him
during the course of his representatlon of Apphcant and that he did not belreve that any were
extended before he v was retained. This Court ﬁnds that no plea offers were extended to Apphcant
This Court finds that ne1ther Mauldln nor Williams was constltutlonally 1neffect1ve with respect
to the commumcatron of plea offers’ to Apphcant because Applicant has failed to demonstrate
that any were extended. As such tlns allegatron is denied and dlsmlssed with preJudlce

The prosecutton engaged in mappropnate “judge shopping.”

During the PCR hearing, Williams produced a printout of an email chain, which was then
admitted into evidence as Applicant’s Exhibit Two. It showed a series of emails between

Wagoner, Williams, and Judge Keesley’s law clerk about the bifurcation of Applicant’s plea
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. heaﬁng into a portion for the entry of the guilty plea and another for sentencing. At the
supplemental PCR hearing, Williams testified that he was not particularly concerned about the
fact that Applicant would be sentenced by a judge other than the one who accepted the entry of
her guilty plea. He testified that he believed that Wagoner was more concerned with the role of
the various judges than he. When asked on cross-examination whether he had objected to the
sentencing of Applicant by Judge Keesley, Williams testified that he had not done so. Williams
élso addressed Wagoner’s testimony about the general policy of the Eleventh Circuit Solicitor’s
‘Office that a defendant who pleads guilty after his case has been set for trial go before the
assigned trial judge to enter the guilty plea, testifying that he believes that there have been
instances in which the Solicitor’s Office has departed from that practice.

Applicant testified at the PCR hearing that she -believes that she should have been
sentenced by Judge Hocker since he accepted the entry of her guilty plea. She speculated that she
was prejudiced by the bifurcat_ion, which she described as “judge shopping.” She testified that
the deceased victim’s father had made statements.to her that she believes would have helped her
had Judge Keesley heard them before sentencing her, but that the father was present only at the
plea hearing and nof the_ sentencing hearing,

Wagoner testified that it is the general policy of the Eleventh Circuit Solicitor’s Office
that, once a case has been set on the trial roster, if the defendant thereafter decides to plead guilty
before trial isl called is taken before the trial judge to plead. In this case, Applicant was set for
trial before Judge Keesl_ey when Applicant indiéated that she had decided to plead guilty instead
of proceeding to trial. Wagonex;’s testimony was that he deviated from the general practice of the
Solicitor’s Office by scheduling Applicant’s plea hearing before Judge Hocker, who was the

judge presiding over the plea roster, because Wagoner was worried that Applicant would change
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her mind by deciding to proceed to trial if she were not allowed to plead guilty quickly. He
testified that the pU:rpose of having Applicant enter her guilty plea before Judge Hocker was to
save the victims and surviving family members from the stress of a trial. He testified that the
parties agreed to bifurcate the plea hearing.

The Court of Appeals has had the chance to consider a case in which there were

accusations that the solicitor had engaged in judge shopping. State v. Cheatem, 349 S.C. 101,

561 S.E.2d 618 (Ct. App. 2002). Although the issue in Cheatem was whether the trial court erred

in refusing to recuse himself after the solicitor called the case to trial before him when a different
judge had given an impression to the parties that the other judge would rule in .favor of the
defendant on evidéntiary matters, the Court reasoned that, because the defendant did not allege
or demonstrate that the trial court had engaged in any impropriety, the trial court did not err in
refusing to recuse himself. Id. at 111-12, 561 S.E.2d at 624. Applicant did not object to the
bifurcation at the time of her plea hearing or during her sentencing. During her plea hearing,
Applicant affirmed to Judge Hocker that she knew that the parties had agreed to deter sentencing
and that a judge other than Judge Hocker would sentence Applicant.

This Court finds that Williams was not deficient in not objecting to the bifurcation of
Applicant plea hearings. His testimony indicated that he was not concerned by the bifurcation at
the time of Applicant’s plea, and that he did not believe that Applicant’s sentence was greater
due to her being sentenced by Judge Keesley than Judge Hocker. Further, the record shows that
Applicant did not raise any objections to the bifurcation at the time, indicating her acceptance of
the bifurcation.

This Court finds that Wagoner’s testimony about the general practice of the Eleventh

Circuit Solicitor’s Office regarding having defendants plead guilty before the assigned trial judge
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is credible. This Court finds that Wagoner’s testimony about the departure from that general
practice in Applicant’s case is credible. He testified that the exception to the general practice was
in having Judge Hocker accept Applicant’s guilty plea, and that this exception was made because
he feared that Applicant would change her mind and decide to proceed to trial if the plea was not
accepted earlier than it would be if the parties wefe to wait for the original trial date. This Court
finds that Wagoner is in a better position to testify as to the general practice of the Eleventh
Circuit Solicitor’s Office’s with regard to the roster and the reasons for exceptions thereto than
Williams. This Court finds that Applicant has failed to demonstrate that the solicitor behaved
inappropriately in suggesting the bifurcation.

This Court finds _that Applicant has failed to demonstrate that she suffered prejudice by
the bifurcation of her plea hearing. Applicant did not produce any evidence that the sentence
imposed by Judge Keesley was harsher than a sentence that she would have received from Judge
Hocker’s bench, or that Judge Keesley’s sentence was inappropriate in any respect. Even though
Applicant’s hearing was bifurcated, she received substantial support at her séﬁtencing before
Judge Keesley. Two witnesses made statements on Applicﬁﬂt’s behalf at sentencing, Williams
presented Judge Keesley with multiple lgtters written to court on Applicant’s behalf,

This Court finds that néither Mauldin nor Williams was constitutionally ineffective with
respect to the bifurcation between the entry of Applicant’s guilty plea and her sentencing because
Applicant has failed to demonstrate any deficiency in their performance and any resulting

prejudice. As such, this allegation is denied and dismissed with prejudice.
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CONCLUSION
Based on all the foregoing, this Court finds Applicant has not established any
constitutional violations or deprivations that would require this Court to grant her Application for
Post-conviction Relief. Therefore, this application is denied and dismissed with prejudice.
This Court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt of this Order by counsel of record to secure the appropriate appellate review. Rule

203 and 243, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has éright

to an appellate counsel’s assistance in seeking review of the denial of post-conviction relief. Rule
71.1(g), SCRCP, provides if the applicant wishes td seek appellate review, post-conviction relief
counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Applicant is directed to
South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

-+ 1. This application for post-conviction relief is denied and disfnissed with
prejudice; and , .
2. Applicant shall remain in the custody of the State within the South

Carolina Department of Corrections.

AND IT IS SO ORDERED this é _ dayof ”/ﬂ/mﬂ//z

Presiding Judge

—

, South Carolina
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O  ACTION STRICKEN (CHECK REASON): O Rule 40(j) SCRCP; O Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or O.Other:
modify arbitration award; :

00  STAYED DUE TO BANKRUPTCY '
O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
O Affirmed; O Reversed; 0 Remanded; O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: O See attached order; (formal order to follow) 01 Statement of Judgment by the Court:
~ ORDER INFORMATION
This order O ends O does not end the case.
Additional Information for the Clerk:

- INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

A 11/26/2019
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , to attorneys of record or
to parties (when appearing pro se) as follows: :

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)



Tommy Arthur Thomas PO Box 88 Irmo, SC 29063 Taylor Zane Smith PO Box 11549 Columbia, SC 29211

L]

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter ‘ o Lisa M. Comer - Clerk of Court
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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TOMMY A. THOMAS
ATTORNEY AT LAW
P.0. BOX 88

IRMO, SC 29063

The South Carolina Supreme Court
Daniel E. Shearouse, Clerk of Court
P.O. Box 11330

Columbia, SC 29211




