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PETITION FOR CERTIORARI
Pursuant to Rule 242 the Petitioner hereby moves this

certiorari and review the decision of the Court of Appeals.

ran Ny QURCT LUUUY

b ECEIVE

Vi

D

JAN 06 2020

s.& SUPREME COURT

Court to grant

L THE COURT OF APPEALS ERRED IN FINDING THAT TF:,ANSFERS FROM
MSPS TO MANFRED SPRENGER WERE MADE WITH THE INTENT TO

DEFRAUD ITS CREDITORS.

. China Construction appealed the master’s finding thaqicertain loan

repayments from MSPS to Manfred Sprenger were in exchanje for valuable

consideration and made in good faith. Applying a de novo standard of review

the court of appeals set aside the loan repayments based on 41 finding that the

repayments, given in exchange for valuable consideration, W

ore made with

the intent to defraud. The court of appeals based its ruling speciﬁcally ona

finding that the amount and dates of the transfers to Spreng

consistent, aid only began to occur after the initiation of thq;

pr were not

case. The court’s

findings are unsupported by the record. The record shows dpt only that the

pattern of emergency loans and repayments occurred yearsprior to this

action, but that loans and repayments followed a predictabl pattern linked to

the balance of the MSPS operating account and its immediaq'f: outstanding

obligations. The record therefore fails to show that the tranﬁfers were

anything other than repayments of loans made in a manneriLonsistent with

. :
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MSPS regular business practice. Although the court of appeall;% opinion cited
the clear and convincing evidence standard, it failed to propeirly apply it.

The MSPS general ledger shows that the practice by MS!PS of making
and repaying emergency loans from and to Manfred Sprenge ; existed atleast

far back as 2012, prior to China's relationship with MSPS and this litigation.

82‘6-827. Although the source of the deposits dating back to : 012 are not
explicitly indicated in the MSPS general ledger, transfers froi Sprenger to
MSPS can be identified as they follow in the same pattern anfl even amounts
as seen subsequent to the China litigation. Loans from Sprenger show up as
deposits in even amounts and occur at times when, without i‘hem, MSPS
would otherwise be unable to cover all of the checks writterj within that same
week, if not on same day.
The pattern of loans and repayments COVers the transtf‘ers atissue. On
May 30, 2012 MSPS wrote a $50,000 check to Patricia Spreri;ggerl. 826. On June

25, 2012 MSPS made a deposit of $60,000. This deposit cornéesponded to a low

balance in the MSPS account and was necessary to ensure MSPS would be

able to cover all of the checks that followed that week. 826- 327. This occurred

1checks to Manfred to repay loans were also made owF to Patricia as she
made all of the deposits into the personal account.

1

2
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again on July 16, 2012 with a $40,000 deposit into the MSPS

the balance dropped to only $16,076.54- 827. Then on July 1

Fn NWUe OUHL 1 LUV
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Fccount when

;
i#, 2012, after its

account balance had increased substantially, and the bills hazl‘i been paid,

MSPS wrote Patricia Sprenger a $170,000 check. 827. Again,

MSPS deposited
|

;]
$25,000 on October 3, 2012, when its account balance was dpwn to

$16,487.03. 830. All of the deposits were timed to cover 10W'15Lalances, and the

payments to Sprenger made when the account balance was s@hfficient for

MSPS to repay the loan. 829. All of the deposits showed the §

me type of

entry, and although they did not state the source, it is clear that they were not

from customer payments as each customer deposit is clearly identified as

such. 823-840. Contrary to the opinion of the court of appeJls, this pattern of

emergency loans and repayments were part of a regular co

Tse of business

for MSPS for years, rather than something contrived after th;;% litigation simply

as a means to defraud creditors.

" The record shows that critically low balances in the M

SPS operating

account are followed by infusions of money loaned from Ma;pfred Sprenger.

This pattern of emergency loans and repayments that has ¢

pbntinued from

2012 to the present are clearly out of necessity rather than ﬁny intent to

defraud China. 433-435; 478. Contrary to the court’s findinés, there is ample




COA N QUL T LUUVY

evidence in record to show that the practice of borrowing an{#l repaying

money from Sprenger not only pre-dated the liti

involvement with MSPS entirely.

gation, but C 1ina’s

The opinion of the court of appeals rests heavily on itsifinding that the

Joans to MSPS, totaling $10 5,000 that were made between Nl)vember 2014

through July of 2015, would not have been necessary but fo ';the $130,000 in

repayments made between September 2014 to May of 2015 ;This reasoning is

flawed as the ongding need for loans, and th

in which MSPS operated. This cycle was the a regular cours

eir repayment, \%Tas simply a cycle

a of business for

MSPS, and although it was probably a poor business practic%, it was MSPS’s

cycle to find an intent to defraud.

In dissecting MSPS’s normal business cycle the court

normal business practice nonetheless. The opinion below picks apart this

44f appeals blames

the need for loans on the existence of prior repayment of thg loans.? This is

clearly not the case as the record shows that loan repayments never triggered

the critically low balances, but became part of pattern of tr)%ing to keep the

“pdditionally, under the Court’s reasoning thatloan r
amount of $130,000 contributed to the need for additional

somehow constituted evidence of an intent to defraud, itw

aside more than $130,000 in transfers.

4

bpayments in the

joans, and
%s still error to set
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MSPS at operating levels. Repayments occurred when the aco%Jounts had

returned to a sufficient balance, with loans being made againf’ if income lagged

significantly for the month. In February of 2015 Sprenger 1oa+'ned $40,000 of

personal money to MSPS to cover bills. R. 257-258; 261—265;@600—602; 845;

g855. Near the end of May of 2015 MSPS repaid the $40,000

268-269; 603; 855. Then in July Sprenger loaned money to

267; 609. The record shows that cycle of loans and repayme}

. 161-263;

(SPS again. R.

ts were simply

part of MSPS's less than ideal, but regular business practice.As a result, the

repayments themselves did not create the need for loans angﬁ therefore fail to

support the Court’s finding as to an intent to defraud.

The Statute of Elizabeth authorizes avoidance of fraug@ulent transfers.

See Mathis v. Burton, 319 S.C. 261, 460 S.E.2d 406 (S.C.CLAp.1995). A

establishes that the transfer was made by the grantor with

e actual intent of

conveyance made for a valuable consideration can be set as]te if the plaintiff

defrauding his creditors. Gentry v. Lanneau, 54 $.C. 514, 32 5E, 523

(S.C.1899). Evidence of an intent to defraud must be clear a:;d convincing.

Oskin v, Johnson, 400 5.C. 390, 399, 735 SE.2d 459, 464 (2412). Here

payments at issue were given as repayments for loans, and

therefore, in

exchange for valuable consideration. The analysis must the h turn to whether

5
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the pattern of repayments were manipulated inaw
creditors, rather than simply repayment 0
preceding the litigation and MSPS's involvement with China.
the timing of loans and repayments at issue was well within

pattern of loans and repayments that existed prior to the liti
MSPS’s involvement with China. The record
opinion of the court of appeals.

In reversin

disregarding the master’s implicit findings as to Sprenger’s qr

facts relating to intent. Sprenger testified exten
and repayments. The master’s ruling indicates that the mast
Sprenger’s testimony consistent with the documentary evid

on the issue of intent as well.

ay to intey

f the loans in the sa;

therefore fails td

g the master the court of appeals further eri

VWY

As shown above

fjhe regular
iation and

support the

ed in

edibility on key

sively to the !ﬁ?attern of loans

o1 not only found

:ence but credible

The record therefore fails to establish by clear and convincing evidence

that MSPS transferred any money outside of what may havef:E

been poorly

1

managed, but nevertheless, its regular course of business.

Further discussion of the evidence is unnecessary. W ;
carefully considered all of it an
adequately supported the findi
court. Our duty in equity cases
fact as well as matters of law

does not require that w

have

d are of the opinion thyt it
ngs and conclusions oﬁ£|the lower
to review challenged findings of

disregard
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the findings below or that we ignore the fact that the tr}
who saw and heard the witnesses, was in better positi
nor does it relieve app
the burden of convincing this court that the trial judge
Harrison, 230 S.C. 174, 94

are to evaluate their credibility;

his findings of fact. Twitty V.

[nabinet v. Inabinet, 236 S.C. 52, 55-56, 113 SE.2d 66,67 (1960).

al judge,

cg: than we
qﬁlant of
.irred in
5.E.2d 879.

The record fails to show by clear and convincing evidepce that the

repayments at issue were made with the intent to defraud creditors. The

court of appeals opinion is therefore in error.

II.

THAT MSPS MADE HUSBAND'S SALARY CHECKS PAY

WIFE'S NAME SIMPLY TO ALLOW HER TO ENDORSE
THE CHECKS.

The court of appeals erred in finding that MSPS

Patricia Sprenger (Manfred Sprenger’s wife) were not inex

valuable consideration. Manfred Sprenger was an employee

4{BLE IN THE
AND DEPOSIT

THE COURT'S OPINION OVERLOOKS OVERWHELMINg EVIDENCE

checkJ made payable to

c?*nange for

Eof MSPS and

entitled to a salary pursuant to a contract of employment. A though the

checks at issue were made out to Patricia Sprenger, they cla}arly represented

Manfred Sprenger’s salary. Other than the checks at issue tfhere isno

evidence of Manfred Sprenger receiving any pay for his wm!ik. Making the

checks payable to Patricia rather than Manfred was merely

i convenience to
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allow Patrici
personal account. As Manfred Sprenger’s pay,
exchange for valuable consi

this fact.

The record shows that MSPS was obligated to pay Man

- $12,000 a month salary as compensation for his work. R. 854

cash flow Manfred's salary was reduced over time to $6,000
month. R. 167; 855. Manfred testified that his compensation

company through checks made out to Patricia. R. 168-169;

ia to endorse and deposit her husband's pay chec:

the checks wer

deration. The record overwhelmi

rrin N v Lvvuv

into their joint

given in

:‘ gly supports

fred Sprenger a
-855. Due to
br $7,000 a

?}was paid by the

6. The

1[
testimony of Manfred and Patricia were consistent in that Manfred put her

name on the checks to make it for his wife to deposit them i
personal account. R. 211-212; 414-418. This was customaryﬁ

MSPS's involvement with China. R. 254-255; 823-840.

ﬁ their joint

even prior to

Sprenger was not an employee of MSPS and did not claim th
own personal income on “her taxes.

overlooked that fact that M

The opinion of the court of appeals rests on the findili

that Patricia

checks as her

" The court however covaletely

anfred Sprenger claimed the chéhks as his income

for tax purposes. The parties’ joint tax returns show that th%,

represented by checks, although made out in Patricia Spre

8

income

ger's name, was
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declared as "business income" on the schedule C prepared by? a CPA.The
record shows that the income represented by those checks viﬁps not attributed
to Patr1c1a Sprenger. The checks therefore can only represen; Manfred’s
income. R. 270-287. All of the evidence indicates that the chaﬂenged checks
represented Manfred's salary. The opinion below overlooks #:ihlat thereisno

evidence to the contrary.

A clear and convincing evidentiary standard governs ff

conveyance claims brought under the Statute of Elizabeth. O
400 S.C. 390, 396, 735 S.E.2d 459, 463 (2012). This includesé
valuable consideration. Given the evidence, the court of app hals clearly erred
in applying the clear and convincing standard as required 1q this case. As to
the issue of intent, the record shows that making Manfred S %)renger's pay
checks out in his wife’s name was an established pattern of éconduct

predating MSPS’s involvement with China. The mere conﬁn:j ation of the

practice subsequent to MSPS's litigation with China fails to ihow any, much

less clear and convincing evidence, of an intent to defraud. The court of

appeals opinion is therefore in error.
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DENCE
'ECUTION BE

REQUIRED THE ISSUE OF
REMANDED.

The opinion of the O

evidence to determine the existence and priority of

accounts that would act as a bar to execution on those accou

finding the court remanded the issue for further findings. Th"i

overlooks evidence in record showing thatth
LLC (SBL) holds a security interest in all of the assets of MS
715. The SBL security agreement provides a security intere
of MSPS. 517-556; 680-715. A corresponding UCC financing

includes all of

SECURITY INTEREST AND E

any liens

urt of appeals held that there is ir{é*sufﬁcient

lon MSPS deposit

hts. Based on this

court’s opinion

e Small Businegs Loan Source,

5. 517-556; 680-
F in all accounts

statement

MSPS accounts. 793-822. While the Master staited that the

status of other liens and encumbrances were questionable, ﬁihe record is

sufficient for this Court to find that execution by China is ba

sttachment of interest by the Small Business Loan Source, I
the issue is therefore unnecessary given the SBA loan docur

record. “In equitable actions,

make findings of fact in accordance with its own view of the":

the evidence.” Grosshuesch y. Cramer, 367 S.C. 1, 4, 623 S.E§

(2005).

10

the appellate court may revie1.+r

rred by the prior
luC. Remand on
1entation in

the record and

preponderance of

2d 833,834
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CONCLUSION

Based on the foregoing the Petition moves this C

and review the decision of the court of appeals.

January 6, 202 0.

ourt tggrant certiorari

Respectfully submitted,
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