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COUNTER-STATEMENT OF THE CASE

This is an appeal from various erreneous decistons made by the tiial courtin the
course-of a jury trial over an easement, The Raljphs brought a cause of action for tres pass
against the McLaughlins, seeking actual and punitive damages for the datnages caused
by the McLaughling desfruction of a drainage pipe easement and. “no-build. area”
restriction that burdened the MclLaughling pr‘cpe-if'fy and benetitted that of the Ralphs.
The trial court granted the McLaughlins’ motion for a directed verdict as to 'pfmﬁtive
damages, and it denied the Ralphs’ mation for directed verdict as tothe issucs of trespass
and abandoninent. Although there had been a previous grant of summary judgment as
to the guestion of the McLaughling' ability to rely on representations by the Seabrook
Island Property' Owners’ Association (“SIPOA”) when the McLaughling destroyed the
easement, the frial coutt refused. t6 be bound by the facts and law in that order.

After the thial tesulted inai award tothe Ralphs of $1,000-in damages, they filed,
a motion for a new trial absolite, df, in the alternative, a new trial nisi addifur, or, in the
alternative, a news trialas to damages. Ht}lding_, firter alia, that it had properly gr_a‘nted the
MecLaughling’ motion for: directed verdict on punitive damages and properly denied the
Ralphs’ motion fordirected verdict on liability, the trial court denied the motions..

The Court of Appeals propeily reversed the trial couit’s erross and remanded the
case for a new trial on corapersatory and punitive damages. The Ralphsincorporate the

Court of Appeals’ statement of the facts herein, (Opinion No, 5681, pp. 2-9).

RE@EKV
JAN 06 2020

S.C. SUPREME COURT
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ARGUMENT

L Petitioriers have failed to identify any basis for review of the Cowt of
Appeals’ decision.

Certiorari review is the exception, not the rule; it “is hot & Thatter of Hight, but of
sound judicial discretion, and will be granted only whete there ave special and important
reasons.” Rule 242(b), SCACR; see also, State v, Lyles, 381 $.C. 442, 44344, 673 S E.2d 811,
812 (2009) (stressing that a writ of certiorari. is available ”orﬂfy_ where speécial reasons
justify the exercige of that power’™). The Appellate Court Rules identify lmited
cireumstances which. migh’c‘} merit this Coyrt's exercise of its discretion, ind;ﬁding wherd
novel questions of law are at issue, or where there is a dissenting opinien to the Court of
Appeals” decision, of where there is-a conflict between a decision by the Supreme Court
and the Courf of Appeals’ opinion. Reile 242(b)(1-3), SCACR.

In: this case, there are no special or important reasons warranting this Couirt's
review of the Court of Appesdls’ well-reasoned opinion, which correctly applies long-
standing South Catélina law to.the facts. The Court.of Appeals” decision in this cage is
unanimous; no new or novel questions of law were before that Court; nor distinguished
ih.its opinion; the McLaughling do-not identify any conflict between. the Court’s decision
and-any prior decision of the Supreme Court, Although the McLaughlins petitioned for
rehearing and suggested rehearing én baric, both the petition and supggestion were rejected
by the Caurt of Appeals. Tt short, the McLaughling' Petition for o Wit of Certiorariis a
diatribe of discontent, which fails to. fdentify any compelling reason for .dﬂisg_:xéti_bne_iny‘

review by this Coutt. Therefore, this Court shoiild deny the McLaughling' Petition, and.
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the matter should be remanded to the trial coutt in accordancewith the Court of Appeals’
decision.
IE.  The Court of Appeals’ tinanimous decision properly réversed the trial coart
“The Court of Appeals correctly remanded this case to the'trial cotrt for ahew trial
on qurgpeiisatoqry and_pu;ni:tive dénmges. This disposition was based on the Court of
Appeals’ detérmination that, properly, no question of fact existed for the jury as to
Liability, nor as to the question of gasemnent abandonment—haldings: for which the
MeLaughlins. apparently do not seele certivrari review. Further, the Court of Appeals
correctly found that the trial court applied the'wrong legal standard in directing a verdict
to the MeLaughlins on punitive damages. Finally, the Court-of Appeals did not err, and
this Couet's teview is not'iiecessary, as to the Court of Appeals” application of the law of
the case doctrine to bar the McLaughlins from making arguments to the trial court
directly contiary to thedfindings th a previous order in the same case.

A. The trial coutt applied the wrong legal standard in evaluating the McLaughlins’
miotion for directed verdict on punitive damages.

The Petitioners’ first argunent for certiorari is all about the facts. Theissue before
the Court of Appeals, however, was not one of fact, Rather, it was-aquestion of whether
the trial court ap.pli.ed the correct standard to the disputed facts. The Court of Appeals.
properly-foind that it did not.

In suling on the MeLaughlins' motion. for: a directed verdict as to punitive
.damages, the. {rial court. erroneodsly’ w::e'i’gl-ied the evidence. This mistake 15 .re&ciﬂ_y
apparent in the block quote that Petifionets cite on page b of thefr Petition for ¢ Writ of
Certiorari, where the trial court stated: 1, again, don't think this is a case.in which there
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hasbeen a rise to clear and convin;cing evidence that he acted :ix—i’s‘eri’ciionaﬁy <.V the trial
court Further stressed that it did not “thirik {the McLaughlins weve] acting malévolently,
ﬂeﬁaifxﬂjy not to the level of clear and convincing . ... gAEpendix p- 805, line 23 - p. 806;
p. 799, lines 4-6) (etaphasis added). The Court of Appeals carrectly found that, in so
tuling, “the circuit court invaded the jury’s province by improperly weighing the
evidence.” Op. 5681, at p. 18, citing Fairchild v. 5.C. Dep't of Transp.; 398 8.C. 90,.99, 727
SE2d 407, 411 (2012) (It 18 not the duty of the {circuit] coutt to weigh the testimony in.
ruling on & fnotion for a directed verdict.” ‘).

The proper standard, applied correcily by the Court of Appeals; is that when it
rules “an a directed verdict motion as to ‘punitive damages, “he eireuit court must view
theevidence and the inferénces that can reasonably be drawn therefrony in the light Tnost
favorable to the nonmoving party.”” Hollis v. S torington Dew. LLC, 394 S.C, 383, 593-394,
714 SF.2d:904, 905:910 (Ct. App. 2011), quoting Mishoe v. QHG of Lake City, Ine,, 366 5.C.
195, 621 8E.2d 363 (Ct. App. 2005); see also Fairchild, 395'5.C, at 99,727 SE2dat 411 "Iy
reviewinga-ruling on a motion for a dirvected vegdict, this Court must view the evidence
and all reasonable inferences from the eviderice fn the lig_ht most favorable to the party
opposing the metion. , .. A case should be submitted to the jury when the evidence 13
sisceptible of more than one reasonable inference.”) (intethal citations omitted), “The
issue of punitive: damages must be submitted te the jury if. mote than one reasonable
inference can be drawn from the evidence as to whethet the defendarit’s bebavior was.
reckless, willfal, or wanton.” Id. “The trial court failed to apply this stanidard, ina riding

controlled by ervor of law.
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The Coust of Appeals, examiriing the Record and the trial transcript, properdy
found that a july question existed on punjtive damage$, becayse more than one
reasonable inference could be drawn as to whether the MeLaughlins acted recklessly in
destroying the drainage pipe and no-build area sdsements. Seg, €8, Rhndes ¢, Lawrenie;
2798.C. 96, 97-98,302 5.E.2d 343, 344 (1983) (vemanding for a new trial afler determining
the circusit court erred in granting a directed verdict on punitive damages). This
determination by the Court of -Ap,Péa'IS. did notin atiy way invade the fary’sp urview; as
the McLaughlins strangely contend in. their Petifion, becapse the. question of p’urﬁfiv‘e:
damages: was not-ever given to the jury.

The Petitioners have not identified any special or important reason for: this Court
to review the Courtof Appeals’ determination on this legal issue.

B. TheCourt of Appeals correctly found that the McLaughling’ inability-to rely on
any representation by SIPOA was the law of the casé.

Petitioners” characterization of the Court.of App'ea]‘s.’ " decisten on the {ssue of the,
Law of the Case Docirine is misleading, The Court of Appe&ﬂs did not, as Petitioners
suggest, find. that Judge Cooper’s ruling established Habilityil instead, the Coust of
Appeald correctly found that Judge Cooper’s ruling finally resolved, as the facts and law
of the case, that the MecLavighlins had novight to rely-on the SIPOA when they made thair
decision to d#e:s’cmy the easemertits at issu,

Charleston Liember Co. v, Miller Hous, Corp., 338 8.C: 171,-525 S E.2d 869 (2000}, citing ML-

1 Entirely apart from Judge Coeper’s order, the Coutt: of Appeals found tht Hability wis
established as.a matter of law, as further set forth in Section 11, below,

5
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Lee Acquisitior. Fund, L.P. . Deloitte & Touche, 489 S.E.2d 470, 327 S.C. 288 (1997) (“TAn]
370 (1996), This is because the failute to challenge a tiling is considered an abandonment
of the issue, which precludes subsequent reconsideration of setfléd miattets. Biales v.
Yotng, 315 S.C. 166, 432 AE2d 482 (1993); see alsa Ajderson v. Short, 323 S.C: 522, 476
S.E2d 475 (1996) (stating that where a decision is based on more than ohe ground the
appellate court will affirm unless the -ap_p-enam appeals -all gro’ﬁ.nd's_, because the
una.ppeai,_e:d ground will become thelaw of the case), The law of the case applies both to
those issues explicitly decided, as well as to those issties which were hecéssarily decided
in the prior ruling. Ross v, Med. Univ. of $.C,, 328 S.C. 51,492 .8.2d 62 (1997). The law of
thie case dochvine is different from the doctrine of res judiic-a.ta,. in-that the lavr of the case
dQCtzrine.a_pplﬁies only to subsequent proceedings in the same litigation, whéreas the latter
acts to prevent re~1i,tiga*tion of specific cﬂ'a:’tms:-;ach;tally decided in a prior suit. See Lifshul iz
Fust Freight, [ric. v. Haynsworth, Marion, McKay & Guerard, 334 S.C. 244, 513 SE2d 96
(1999); siée tlso Juey v. Mavtin, 381 S.C. 455, 458, 674 5.E.2d 151, 153(2009).(“Undet the law-
of-the-case doctiine, a party is praciuded from relitigating; after an appeal, matters that
were . . . notraised on appeal, but should have been . . . ”); see alsa Flexon v, PHC-Jaspef,
e, 413 S.C, 561,572, 776 S.0.:2d 397, 403 (Ct. App. 2015) (“[A] decision on an issue of law
made at one stage of a case becomes binding precedent to be followed in subsequent
stages of the saine litigation.”).

This rule inakes sense. A legal action sirhply cannot have one'legal finding eatly

in the case (with the predicate factual findings) and then permit a contradictory finding
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later in the case. With. each fihal trial cotrtruling, the parties are given direction by the
court and must proceed accordinigly. Ifa party believes the court is in erroz, then thak
party hasthe responsibility of presérving and puising the issue by appealing the decision.

In thetr arguments before the-trial ¢ourt, the McLaughlins persistently contended
that their Hability te the Ralphs-should be ciscounted because they had relied on SIPOA
when they destroyed the easernents. According tothe McLaughling at trial, their justified
reliance on SIPOA negated any financial responsibility to the Ralphs, and it invalidated
any argument as to punitive damages. The Court-of Appeals dorrectly found that these
aigitments ‘were inappropriate because they were directly contrary’ to Judge Cooper's
previous ruling in the same ease.

When he issued his Order granting summary: judgment as to the Mclaughling
relianee claims agairist the SIPOA, Judge Gooper made detziled findings of disputed fact
and law, that were applicable to and binding on both the Ralphs-and the I\/Id".‘a'txghﬁns;?
including that:

As a practical matter, there is no evidence to show that SIFOA has ‘ever
made any promises to the McLanghlins: Accordingly, as a inatter of latw,

there is simply no genuine issue of material fact that the McLaughlins
teasonably relied on the unambiguous acts, representations, atid
writings of SIPOA or otherwise reasonably based their decision to
rémove the pipe in 2008; which is what prompted the lawsuit biought
by Plaintiffs.

In faet, the record is gomplucdy clear that there was -absolutely no
“unambiguous errLSLntahon from SIPOA that the McLanghhins only
TG‘:P()DHIbIhtV regaiding the pipewas thatit had topay toremove the pipe:

2 Within the same b1de1 Judge Cooper ritled onvthe McLaughling’ and SIPOA’s stattite of
limitations argument against the Ralphis. (Appendix pp: 10-11).

~3
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‘Rather, the entire history of the interactions between: SIPOA indicate
the opposite —that the McLaughlins had te assume all responsibility for
the disposition of the pipe. Indéed, by their own admission, (1) the
MecLaughlins blamed SIPOA forleaving them in “limbo” in 2008 priox
fo-their removal of the pipe, (2) rejected SIPOA’s proposals to resolve
the matter prior to the McLaughlins unilateral decision to remove the
pipe, and (3) were defendants in a lawsuit filed by the SIPOA to stop
them ‘from removing the pipe. TFor these reasoms, the McLa:a'g'hiihs
sirnply cannot prevail on their third-party claim against SIPOA as s matter
of law.

(Appendix'pp. 5-12) (emphasis added).

These findings of fact and law were final, granting summaty judgment td the
SIPOA, and they could have been—but were nof‘mappeale.d by the MecLaughling.
Nonetheless, the: trial coust fmproperly allowed the MeLaughlins to successfully argue
the very opposite of Tudge Cooper’s.rulings, in both their directed verdict motions® and

& In arguing for a directed verdict as to the issue of punitive damages, the MeLaughlins
contended: = .

Your Honos, we also dox’t think the. standard for punitive danrages has been
reached, Yot heard Mr. MeLaughlin tesdfy that he was relying on the FOA when.
they tnuilt their house. There was no wrongdoing of which he was constions that
has been proven by clear and convincing evidence as required for punitive
demages,.so we would ask Your Henor te strike the puaitive damages for the
lack of proof and the lack of ability to comply with the case law regarding
punitive datiages, ' N

(& p. 777, line 23-p. 778, line 6).

A See, e.g., the McLaughling” opening asgiument; “nothing. gets built on Seabrook Island or
Kiawwah Island and certain plages like that tnless you have the approval of your property owher's
assoctation . . . and eventually . .. their plans wete approved 6 build their home where it's
currenily situated. in the formgr no-bulld area. : cand Ithink that’s important for the wstimony
ko bear out, fhat [the McLaughlins] went through a lot of time and effart with the propérty-owners
association to build inthis no-build area with the abandoned casement” (A p.544; line 22-p 545,

line 11).
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Because the McLaughling never appealed. Judge Cooper's findings of fact and
determinations of law-,_-"che Conirt of Appeals propeily held that his ordet becarme the Jaw
of the case and should have beén binding in the subsequent trial of the same case. M-
Lee Acquisition Fund, LP., 327 S.C. at- 241, 489 SE.2d at 472; see also Ashy v, WeCare
Distributors, Tric, 289 S.C. 526, 528, 347 SE2d 123, 125 {Ct. App. 1986) (“Where 1o
case:”}. Because the Court of Ajppeeﬂs’ decision oit this issue isin comiplete accordance
with precedent, thereis no compelling reason for:this Court to grant the MecLaughling®
request for certiorari review.

I,  Theveare independent sustaining grounds on which touphold the Couit of
Appeals decision, making eertiorari review unwartanted.

The Court of Appedls reversed the tiial court's decision on the Ralphs’ directed
verdict motion as to liability, as well as on their moticn for new trial, finding that ro
quéstion of faet existed as to whether the McLaughling’ destruction. of the easements
constituted trespass as a rhatter of law. In so doing; the Court of Appeals applied long-
standing precedent to find that the Ralphs had a property interest in the drainage
gasements, because an owner who takes title to property with reference to a platacquires
an interest in the easéments that appear on that plat. Op. 5681 at p. 20, ciking Blue Ridge

Realty Co. v. Williamson, 247 S:C. 112, 118, 145 5.R.2d 922, 924 (1965) ("[W]here a-deed

See also, €., the MeLaughling closing argument, which refterated: "The McLanghlins,-of course,

relied on the representatici of theii-sellers and the representation. of the Seabrook Isfand Property

Ownérs Association that fhey could build:” {A. p. 904, lines 21-24); “thase letters confirm what
the McLaughlins relied on, that the easement had been abandoned, they: could remove the pipe,
they could build intheno-budld area.” (I at p. 906, line5);[The McLaughling] relied exclusively

on the POA o get thelr house built” (I, at 909, lines 12-14).

9
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describes land as is shown on a certain plat, such plat becomes a part of the deed:”);
Caroliing Land Co., Tne.v. Blani, 265 5.C. 98,105, 217 S.E.2d 16, 19-(1975) (“[Tihe purchaser
of lots with refererice to the plat of the subdivision acquaire[s] every easement, privi‘l-ege[,]
and advantage shown ipansaid plat. . . Y see also Gorbin v Cherokee Realty Co., 223 S.C.
16, 24, 91 S.E.2d 542, 546 (1956) (f’.S‘uch purchasers acguir‘e;[] every easemernt, Pr'wiiegé[,]
and advantage [that] the'plat represents] as belonging to them.”).

Thus, the Court of Appeals properly held that the Ralphs had a property interest
in the drainage easement arid no-build atea that appeared on the plats by which. both the
Ralphs and the MclLaughlins topk title, Fuft'he:,_ fhe Court-of Appeals correctly followed
South Carolina law to hold that the SIPOA was powerless to nilaterally abandon the
Ralphs’ interest in those easements, which both benefittéd snd 'bm.'den.e_.cé thefrs and the
MeLaughling’ property. Op..5681 at pp. 20:22; Bland, 265 8.C, at 106, 217 SE.2d at 20
‘."Su'ch an wasement is decmed arpart of the propetty to which the granteg is entitled and
of which he cannotbe divested except by due process of law.”);dlso citing Corbin, 229 8.C.
at 24, 91 8.6.2d at 546 (“The Florenza Company could not without the ¢onsent of [the
ownef]. change-the location or width of [the easement].”). Fihally, the Court of Appeals
correctly found that the Fersberg plat—which appeared otily in the McLaughlins’ chaint
of title — did not in any way affect the Ralphs’ propesty interestin the éasernent, Id., citing
Bland, 265 8.C. at 107, 217 SE.2d at 20 (" The fact thata new plat of the property.in gtestion
was thade did not destray the eagement created on the [original] plat.”). Fusther, the

McLatighling admitted that they dug up the drainage pipe, destroyed the easerment, and

10
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budlt their home in the resiricied no-build area, withput permission or license from the
Rafphs. Op. 5681 at p. 19; see wlso A. p. 747, line 18-p. 748, line 10; A. p. 868, lings 20-24,

| Because there was no question of fact as o trespass and abandenment, the Court
of Appe‘cﬂs‘ propetly found that the trial court's decisions. on the Ralphs” motion for
directed verdict and motioa for a new trial were controlled by errors of law; therefore,
veversal ‘was -appiopriate, Petitioners have not challenged this determination by the
Court of Appeals, and it is independent grounds for this Court’s afflimance of the

deetsion.

11
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CONCLUSION
For the reasons set.forth abave, and because the Mclag ghling have not identified
any spectal or important réason For this Coutt to review thi Cotrt'of Appeals’ decision,
the Ralphs respectfully request that this Court deny. the McLaughlins' Petition for a Wik

of Certiorart,

Regpecthilly subritted,

FoRD WALLACE THOMEON LLC
o "? ¥ e
R — o Ve ) [
T {Y e ™
Ainsley E. Tillman
Ian 8. Foud
715 King 5S¢, Charleston, South Carolina 29403
(B43) 277:2011
Attorneys for Respondents Richard Rulph and
Eugenie Ralph

& ‘%{,\\r"
Janwary ig. , 2020
Charleston; South Carolina RE C 177 T fﬁ —

JAN 0 2029

S.C. SUPRENE COURT



VIl L GA IGL VGL r'iVil VO Jall 4V4LVU 11 :0L4:40 Al Lol

IN THESTATE OF SOUTH CAROLINA
In the Supreme Couzt :
’ RECEIVED)

APPEAL FROM CHARILESTON COUNTY JAN 06 2020
Court of Common Fleas.
S.C. SUPREME COURT

The Honorable Roger M. Young, St., Cireuit Gourt Judge

Appellate Case No. 2019-002031

Richard Ralph atwd Bagenia RalPIL oo s noreomios e, Respondents;,

v.

Paul Dennis MeLaughlin and Susan Rode McLaughlin,. .....w.q.... Petitioners.

PROOF OF SERVICE

Lhereby ceitify that1 served the within Returs fo Pefition forn Whit of Certorari-ont
counsel for Petitioners by depesiting a copy of it in the United States Mail, postage
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prepaid, on Jangary {5, 2020, addressed to thefr attorriey of record;
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Ainsley E. Tillman

715 King St., Charleston, South Carolina 29403
(843) 2772011

Attornéy jor Respondents Richard Ralph and
Engeriia Ralph
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