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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Lisa Everitt Lomonaco, 

Plaintiff. 
vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

The Myrtle Beach Resort Homeowners' ) 
Association. Inc., ) 

) 
O~fendant. ) 

--------------~--------

IN THE COURT OF COMMON PLEAS i 

CASE NO.: 08-CP-26-7002 

,..­
-', 

ORDER GRANTING. SUM.MiRY:-;'~'I' 
JUDGMENr..(~: '.fJ.. -::', 

®©@lP?r~~~~~,;; 
'~ ... ' ",:,. I 
.(~ C', ~I /-
~W;;:J. ~ 
~(j1 : 

This matter came before the Court on the Defendant's Motion for SummarY 
I 

Judgment. Having heard argument from both counsel and after reviewing the affidavit~ 

and depositions in this case, , find that the defendant is entitled to summary Judgment a~ 
I 

a matter of law. While there are some differences in the facts as recounted by variou~ 

individuals, even viewed in the light most favorable to the plaintiff, these do not result ih 
. i 

any conceivable basis for recovery by the plaintiff. 

The Myrtle Beach Resort (hereinafter "Resort") is located on the beach in HarrY 
I 

County. It is comprised of four separate horizontal property regimes which each have the,ir 
I 

own board of directors and property management company. Each individual regime elec,s 

a member to the board of directors of the defendant entity. This master board selects ,a 

property manager who administers the day-to-day affairs ofthe property common to all the 

regimes. The property manager at the time of this Incident wa~ Chicora Developme~t. 

Chicora Development hired Eagle Services, Inc. to maintain security over the comm~n 

areas maintained by the Master Association. 
I 
I 

The undisputed facts demonstrate that the plaintiff. Lisa Lomonaco, was an adylt 
, 

over the age of twenty-one who was present on the subject property as a guest of a frlerd 

I ' 
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who lived in one ofthe buildings at the Resort. By all accounts and by an admission in he~ 
I 
I 

own pleadings, Lomonaco became highly Intoxicated. This intoxication was not the result 
I 

of any actions of the defendant. Lomonaco was not served any alcohol by the Resort. by 

the property manager for the Resort, or by security for the Resort. 

The evidence shows that Lomonaco was in the beach area of the Resort and then 
; 

I 

the pool area of the Resort. Due to a disturbance In the pool area, which apparently 

involved Lomanaco's boyfriend throwing her into the pool, security was called. Security 
I 

directed Lomanaco to go to the room to usJeep It off.n I 

I 
Plaintiff alleges that the security guards told her boyfriend to stay downstairs. Whil~ 

I 

this is disputed by the security guard, it must be assumed as true for the purposes of th!s 
I 

Motion. Plaintiffs boyfriend states in his affidavit that although he had consumed somie 
I 

. alcohol, he did not believe he was too impaired to drive. Lomanaco's boyfriend conten~s 

that he requested that he be allowed to drive the plaintiff off the subject property and wJs 
I 

denied that request by security. 

Plaintiff was accompanied to the room by her friends Jennifer Lundl, Stepharile 
I 

, 
I 

Caradinta and Ovidiu Caradinta. After arriving at the room, Stephanie Caradinta a~d 

Ovldiu Caradlnta left. Jennifer Lundi remained with the plaintiff In the unit. Plaintiff 
! 

thereafter opened the sliding door to the balcony, climbed onto the chest-high balcohy 

railing and either fell or jumped f~m the eighth story room. Although the plaintiff survived 

the fall, she sustained serious Injuries. 
i 

In South Carolina, a plaintiff is barred from recovery if her negligence outweighs the 
I 

defendant's negligence. Nelson v. Concrete Supply Co., 303 S.C. 243, 399 S.E.2d 7a3 

(1991). While the question of comparative negligence Is often a question forthe jury, wHen 
I 
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I 
the evidence supports only one conclusion. then the comparative fault ofthe plaintiff and I 

I 

defendant become a question of law for the trial judge. Creech v. South Carolina Wildlife i 

& M~rine Res. Dep't. 328 S.C. 24, 33, 491 S.E2d 571,515 (1991). 

This state's modified comparative negligence system also bars an intoxicated adult's 

recovery on a first party negligent entrustment cause of action. See Lydia v. Horton, 355 

S.C. 36, 40 583 S.E.2d 150, 152 (2006) ("We cannot Imagine how one could be more than 

fifty percent negligent In loaning his car to an .intoxlcated adult who subsequently injured, 
I 

himself."). Public policy and logic is not served by allowing an Intoxicated adult to maintain 
I 
I 

a suit for injuries which result from his own conduct. See Tobias v. Sports Club. Inc., 33~ 

S.C~ 90, 504 S.E.2d 318, 319 (1998). An adult who voluntarily renders themselveJ 

intoxicated is nevertheless responsible for their own acts. State v. Vaughn, 268 S.C. 119l 
I 

I 
I 125232 S.E.2d 328,330-31 (1977) 
I 

In the present case, it Is not forseeable that directing the IntoxIcated Lomonaco o~t 

of the pool area and to a room with friends would result in her climbing over the balcon~ 
I 

and jumping to the ground from the eighth floor. Jennifer Lund!, the plaintiff's friend whb , 

accompanied her to the room testified that no one had any reason to believe that shb 
I 
I 

would go over the balcony that day. (Lundi Dep. Tr .• 71, 1.15-25). I 
I 

The suggestion that the Resort security should have allowed Lomonaco to be driven . , 
, 

off the property by her boyfriend does not provide any reasonable alternative or a mea~s 

to assign negligence to the security personnel. While Lomonaco might not have had ~n 
I 

opportunity to jump off the eighth floor balcony if she had been allowed to be driven off tHe 
I 
I 

subject property by her boyfriend. placing her in a moving car with a man who had jU~t 
I 

thrown her into the pool to "sober her up". would have posed its own unique risks. I 

I 
! 
I 

I 

I 
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In comparing the negligence of the parties, it is difficult to suggest the security 

guards were negligent whatsoever. It was not forseeable the plaintiff would jump off an 

eighth floor balcony if directed to the room. On the other hand, plaintiffs voluntary 

Intoxication does not excuse her conduct. The direct cause of Lomonaco's injuries Is her 

decision to climb over the balcony on the eighth floor and to thereafter jump or fall. Based 

on those facts, It is inconceivable that any reasonable jury could conclude that the Resort 

was somehow more responsible for plaintiffs injuries than the plaintiff herself. As a matte; 

of public policy and logic, plaintiff should not be permitted to recover for the consequenceJ 

of her own voluntary intoxication under these circum~tances. I 
Further, the Court would note that the Resort's employees did not interact with thJ 

plaintiff in any way whatsoever. The plaintiff and her friends only interacted with thl 
. , 

security guards who were employees of Eagle Security Services, Inc. By all accounts, and 

tests, Eagle Security Services. Inc. appears to be an independent contractor hired by thi 

property manager, Chicora Development. The general rule is that a person' is ndt 

vicariously liable for the negligent acts of an Independent contractor. Duane v. preSI~Y 
Constr. Co .. Inc., 270 S.C. 682. 683, 244 S.E.2d 509, 510 (1978). 

While the plaintiff argues that the Resort has responsibility for the security guards 

under the theory of a non-delegable duty, there is no duty under South Carolina law forla 

property owner to provide a security guard or any type of security service. Unlike thoJe , 
cases which involve some defect on the property which the property owner is charged with 

) 
the duty of making safe, See~, Courtney v. Remler. 566 F. Supp. 1225. 1234 (D.S.C. 

, 
1983) affd. 745 F.2d 50 (4th elr. 1984), there is no tort duty for a landowner to provide 

security for guests absent some level of Criminal activity warranting security. Simmons!v. 

r 
I 

I 
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. . .... 

Tuomey Reg" Med. Ctr., 341 S.C. 32, 52 (S.C. 2000). . 

The only reasonable inference that may be drawn from the evidence is that thJ 

plaintiffs negligence exceeded fifty percent ofthe total negligence that caused her InJUries] 

Even if the security guards were somehow negligent In directing the plaintiff up to a m01 
as opposed to having her leave the Resort In a moving car with her boyfriend, it was not 

forseeable that plaintiff would thereafter climb on to an eighth floor balcony raillngl 

/</'Wj.e,fd-w tV , South Carolina 

¥.eW'~ /4-',2009 

5 

I , 

'JI?ni.t:Ut?ffdl(f;;;a".:/JvvV I 
Benjamin Culbertson I 
Presiding Judge I 

I 

I 
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10/25/2010 14:23 FAX 8437222881 

STATE OF SOUTH CAROUNA ) IN THE COURT OF COMMON 
) PLEAS 

COUNlY OF HORRY ) 
) CASE NO.: OS-CP'26-7002 

Lisa Everitt Lomonaco, ) 
) 
) 3: 

Plaintiff, ) n'f!J c :r 
G?; 0 vs. ) ORDER m ta -;0 

) ~::: -The Myrtle Beach Resort Homeowners' } C'lC: ...., 
-" .. , 

AssociaUon. Inc •• ) g§1 SC 
) §CP ---4~ .. 

'" Defendant. = eo c 

Thls matter comes before me on the Plaintiffs moUon to reconsider my order 

granUng summary Judgment In favor of the Defendant. I have asked each party to 

submit a memorandum of lew In sup~ort of their posltton rather than have a second oral 

argumenL I have reviewed the memorandums and accompanying n'laterialS. The 

court believes that Its prtor order adeQuately addresses 'he Issues In this case. 

ACCOrdingly, plaintiffs motion for reconsideration Is denied. 

AND IT IS SO ORDERED 

• . J~ 
tJrnrx~1 ( B1111 
BenJamin H. Culbertson 
Presiding Judge 

¥pt. '0, 'J()ID . see9 

~¥ ' South Carolina 

:0." -<-..,r 
of'Tl 
cO 
:: ... 
-< 

! 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 

COUNTY OF HORR Y CIVIL ACTION NO.: 2008-CP-26-__ 

LISA EVERITI LOMONACO, 

PLAINTIFF, 

VS. 

THE MYRTLE BEACH RESORT ) 

HOMEOWNERS' ASSOCIATION, INC.; ~ 

DEFENDANT. 
) 

PLAINTIFF, complaining of the Defendant alleges: 

COillLAINT -.-
'. ' 

(Negligence) 

Jury Trial Demanded 

<) 
) 

~r:~ .. 
.......... 

\ 
) 

1. Plaintiff, at the time of the matters and things alleged herein, was named Lisa Marie 

Everitt, and was a citizen and resident of the State of South Carolina. 

2. The Defendant, Myrtle Beach Resort Homeowners' Association, Inc. is a corporation 

providing for the operation of the Homeowners' security, maintenance, and rules and 

regulations with regard to ownership of units at Myrtle Beach Resort. 

3. On September 8, 2005, Plaintiffwas a guest at Myrtle Beach Resort at the invitation of 

Jennifer Lundi, who was a tenant in Unit 804 of Myrtle Beach Resort. 

4. Plaintiff arrived in an automobile driven by Phil Stegall, with whom Plaintiff resided in 

Myrtle Beach, South Carolina. Also present were Stephanie and Ovidiu Caradinta, 

Jennifer Lundi and Adam Buckley. 

5. Plaintiff is informed and believes that she became highly intoxicated. 

6. Plaintiff has no recollection of the events of that day after approximately 4:30 p.m. 

7. Upon information and belief, at approximately 5:00 p.m. or 5:30 p.m., Lisa, Jennifer and 

Stephanie went to the pool and Phil, Ovidiu and Adam went to the volleyball court. 

I 
I 
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8. Upon information and belief, Plaintiff was obviously intoxicated and loud at the pool as a 

result of which someone called security. 

9. Upon information and belief, Phil Stegall was carrying Plaintiff to the car to take her 

home when two (2) security guards employed by the HOA intervened and prevented him 

from doing so. 

10. Plaintiffis informed and believes that Phil Stegall was obviously sober, lucid and able to 

drive unimpaired by alcohol. 

11. Plaintiff is informed and believes that Phil Stegall wanted to remove her from the 

premises and return to their residence in Myrtle Beach, SC, and announced his intention to 

the security guards, but was prevented by the security guards from removing Plaintiff from 

the premises because, according to them, he had been drinking. 

12. Upon information and belief, the security guards ordered Jennifer Lundi to take Plaintiff 

to her room, but the security guards prevented Phil Stegall from going to the room, 

although he explained to the security guards that he was the only one who could control 

her, or calm her down when she was so intoxicated. He made the request repeatedly and 

was repeatedly denied. At all times, Phil was orderly and respectful in his dealings with the 

security guards. 

13. Plaintiff is informed and believes that she was so intoxicated that she was helpless and to 

be carried from the pool to the eighth floor. 

14. Upon information and belief, the security guards designated Ovidiu to carry Lisa to the 

eighth floor, and he took her to unit 804 and then left. ! 

I 
I 
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15. Plaintiff is informed and believes that, because the security guards prevented Phil Stegall 

from going to the room, she was left in the room with only Jennifer Lundi. 

16. Upon information and belief, the security guards, after having assumed total control of the 

situation, made no provision for the safety of Plaintiff after they required that she be 

removed from the common area 

17. Plaintiff is informed and believes that in her highly intoxicated state she attempted to go 

back outside by going over the balcony railing, and was hanging by the rail when Jennifer 

tried pulling her up, but was unable to hold onto Plaintiff. 

18. Plaintiff is informed and believes that she fell eight (8) stories suffering mUltiple injuries 

and great damages as hereinafter alleged. 

19. Plaintiff is informed and believes that th~ security guards were employees of Defendant 

for whose acts the Defendant is responsible. 

20. Plaintiff is informed and believes that her injuries and damages were proximately caused 

by the negligence, gross negligence, recklessness, willfulness, and wantonness of the 

security guards, for whose acts the defendant is responsible in one or more or all of the 

followipg particulars: 

a) in preventing Phil Stegall from removing Plaintiff from the premises and 

taking her home; 

b) in preventing Phil Stegall from accompanying Plaintiff in order to protect her; 

c) in failing to make sufficient provisions for the safety of Plaintiff after 

taking control of the situation. 

3 
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21. As a direct and proximate result of Defendant's negligence as aforesaid, without which 

Plaintiff would not have been placed in a position of danger and would not have been 

injured, Plaintiff suffered mUltiple physical injuries, requiring extensive hospitalization, 

and numerous operations and causing Plaintiff pain, suffering, discomfort, inconvenience, 

loss of the normal pursuits, and loss of income and leaving her with permanent injury, 

permanent impairment and permanent disability (physical, mental and emotional), and 

causing Plaintiff to incur such extensive expenses that she has been unable to pay same 

thus leaving her destitute and ruining her credit. 

WHEREFORE, Plaintiff prays for Judgment against Defendant for actual and punitive 

damages, the costs and disbursements of this action and for such other and further relief as this 

Honorable Court deems just and proper. 

September ~ 2008 
4 

THE FLOYD LAW FIRM PC 

Frank 1. Bryan 
S.C. Bar No. 7140 
P.O. Box 14607 
Surfside Beach, SC 29587 
843-238-5141 (phone) 
843-238-9060 (facsimile) 
fjbryan@floydlaw.com 

Bradley A. Floyd 
S.C. Bar No. 75294 
P.O. Box 14607 
Surfside Beach, SC 29587 
843-238-5141 (phone) 
843-238-9060 (facsimile) 
bafloyd@f1oydlaw.com 

Attorneys for Plaintiff 

~~~ By: \ -r J1?~ ..-
Fra'iiid. Bryan 

I 
i 
I 
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I 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

L.lsa Everitt Lomonaco, 

Plaintiff, 
vs. 

) IN THE COURT OF COMMON PLEAS 
) 
) CASE NO.: 08-CP-26-7002 
) 
) 
) 
) 
) 
) 

ANSWER 
(Jury Trial O"emanded) 

The Myrtle Beach Resort Homeowners' ) 
Association, Inc.,"" ) 

) I 

________ D_e_fe_n_da_n_t. ___ ) . I 

The defendant, above named, answering the Complaint of the plaintiff, above 

named, alleges and says as follows: ! 

1. Upon information and belief, the defendant admits the allegations contained irl 

paragraph 1 of the Complaint. 
I 
I 
! 

I 
2: The defendant admits so much of paragraph 2 of the Complaint as it indicates that 

" "I 
if is an eleemosynary corporation providing for the operation of the homeowners'l 

association at Myrtle Beach Resort. Any remaining allegations of paragraph 2 are denied. 

I 
3. Upon information and belief, the defendant would admit that the plaintiff was a guest 

of a person who was staying in Unit 804 of the Myrtle Beach Resort. 

4. Defendant lacks sufficient information to admit or deny the particulars of paragraph 

4 of the Complaint relating to exact circumstances of plaintiffs arrival and aCCOrdingl1 

demands strict proof thereof. ! 

5. Upon information and belief, the defendant would admit that the plaintiff, LisJ 

Everitt, now Lisa Everitt Lomonaco became highly intoxicated on the date in question. 

6. That the defendant lacks sufficient Information to admit or deny plaintiffs claim of 

memory loss. 

. ! 

I 
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i 
7. That the d~fendant lacks sufficient information to admit or deny all of the partlcula~ 
of paragraph 7 of the Complaint, but would admit that security guards encountered usJ 

I 
Everitt, now Lisa Everitt Lomonaco in the pool area. Any remaining allegations of 

paragraph 7 are denied. 

8. That the defendant lacks sufficient information to admit or deny all ofthe particurars 

of paragraph 8 of the Complaint, but would admit that security guards encountered Lisl 

Everitt, now Lisa Everitt Lomonaco in the pool area. Any remaining allegations df 
paragraph 8 are denied. 

9. That the defendant denies the allegations contained in paragraph 9 of the Complaint 

as stated. 

10. That the defendant denies the allegations contained in paragraph 10 of the 

I Complaint as stated. 

I 
11. That the defendant denies the allegations contained in paragraph 11 of the 

Complaint as stated. 

12. That the defendant denies the allegations contained in paragraph 12 of the 

Complaint as stated. I 
13. That the defendant admits plaintiff was to go to the room with a female companion 

and male companion. Any remaining allegations of paragraph 13 are denied. 

14. That the defendant admits plaintiff was to go to the room with a female companfon 

and male companion. Any remaining allegations of paragraph 14 are denied. 

15. That the defendant Jacks sufficient information to form a belief as to the allegations 

of paragraph 15 of the Complaint. 

16. That the defendant denies the allegations contained in paragraph 16 of the 

2 

I 
I 
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ComplaInt. 

17. That the defendant lacks sufficient Information to form a belief as to the allegations 

of paragraph 17 of the Complaint. 

18. In response to the allegations of paragraph 18, the defendant admits that plaIntiff 

apparently jumped or fell eight storl~s to the ground. 

19. That the defendant denies the allegations contained In paragraph 19 of the 

Complaint. I 
. I 

20. That the defendant denies the allegations contained In paragraph 20 of the 

ComplaInt. 

21. That the defendant denies the allegations contained In paragraph 21 of the 
I 

Complaint. 

22. That the defendant denies each and every allegation not specifically admItted. 

FURTHER ANSWERING THE COMPLAINT 

AND AS AN AFFIRMATIVE DEFENSE THERETO. 

THE DEFENDANT ALLEGES AND SAYS: 

I 
(Comparative Negligence) I 

23. That If there was any negligence of the defendant, which Is expressly denied, th~n 
I 

such negligence was less than the negligence of the plaintiff who consumed such quantity 

of alcohol so as to be intoxicated and disregarded the directions of her companions a~d 
thereafter jumped or fell from the eighth story balcony. That such negligence on the pirt 

I 
of the plaintiff bars any recovery on her part, or, altematively. would reduce any recovery 

provided by law. I 

3 
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FURTHER ANSWERING THE COMPLAINT 

AND AS AN AFFIRMATIVE DEFENSE THERETO. 

THE DEFENDANT ALLEGES AND.SAYS: 

(Proximate Cause) 

24. That even if defendant was negligent, which is expressly denied, the direct and 

I 
proximate result of plaintiffs injuries was her own poor decision to jump from the eighth 

floor balcony or, to stand on the eighth floor balcony railing' and fall off of it and th~t 
defendant's alleged acts of directing her to go to the room were not the proximate cauie 

of her Injuries. 

FURTHER ANSWERING THE COMPLAINT 

AND AS AN AFFIRMATIVE DEFENSE THERETO. 

THE DEFENDANT ALLEGES AND SAYS: 

(Security Are Not Employees Of The Association) 

25. That security pe~sonnel were not employees. of the Association and were instead 

independent contractors paid through the property management company and superviled 

by the property management company and accordingly, no respondeat superior liaJility 

would exist. 

FURTHER ANSWERING THE COMPLAINT 

AND AS AN AFFIRMATIVE DEFENSE THERETO. 

THE: DEFENDANT ALLEGES AND SAYS: 

(Punitive Damages Unconstitutional· Procedural Due Process) 

26. That the plaintiff's Complaint to the extent that it seeks punitive or exemplary 

4 
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I 

damages vIolates the right of thIs defendant to procedural due process under thel 

Fourteenth Amendment of the United States Constitution and the Constitution of the statel 

of South Carolina, and therefore fails to state a cause of action upon which eithe; 

exemplary or punitive damages can be awarded. 

Tim'OthYADOI11iti 
CLAWSON & STAUBES, LLC 
126 Seven Farms Dr., Suite 200 
Charleston, South Carolina 29492-8144

1 (843) 577-2026 I 

Attorneys for Defendant 

Charleston, South Carolina 

January 8,2009 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of 
the foregoing pleading has been served upon opposing counsel 
by mailing. hand delivering or electronically forwarding a copy 
properly' pddressed and with sufficient postage affixed thereto on 
this day of January, 2009. 

5 
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STATE'OF SOUTH CAROLINA 

COUNTY OF HORRY 

Lisa Everitt Lomonaco, 

Plaintiff, 
vs. 

Myrtle Beach Resort Homeowner's 
Association, Inc., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
------------~-------

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 
CASE NO.: 2008-CP-:46-7002 

PLAINTIFF'S BRIEF IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
PURsUANT TO RULE 59(e) SCRCP 

AND TO ALTER OR AMEND 
PURSUANT TO RULE 52(b) SCRCP 

There is evidence of Defendants' negligence as a proximate cause of Plaintiffs injuries 

in this case, and the question of comparative negligence and causation should be submitted to the 

jury. 

The evidence, and all inferences deducible therefrom, must be viewed in the light most 

favorable to Plaintiff. 

FACTS 

Plaintiff was highly intoxicated to the extent that she was unable to take care of herself. 

For that reason, Phil Stegall and Jennifer Lundi were watching her. (Lundi's deposition at p. 48, 

f. f. 9-19) It was clear to everyone that Plaintiff needed supervision and care because of the level 

of her intoxication, because she was helpless (Stegall Affidavit, paragraph 12), and was so drunk 

she couldn't stand up. (Budd deposition, p. 31, f.f. 12 and 13). It was foreseeable that Plaintiff, 

if left alone, was in danger of sustaining some type of injury. (She backed up and fell in the pool 

and Phil jumped in and got her out.) (Stegall Affidavit, paragraph 7). It is not necessary that thel 

particular event be foreseeable, but only that injury and damage to Plaintiff were foreseeable) 

Jennifer hid a knife "just in case she was going to do anything stupid; she was that drunk"! 
! 

(Lunrli deposition at p. 65, f.f. 9-13). 

I 
I 

1 i 
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The actions of the security guards indicated that even they were aware that injury to 

Plaintiff was foreseeable because they directed Plaintiff's friends to take her back to the room "to 

sleep it off'. 

Philip Stegall stated in his Affidavit that "I was going to take her home, and was on my 

way to do so when the security guards for Myrtle Beach Resort stopped me and would not let me 

take her home." (Stegall Affidavit, paragraph 6). It was obvious to everyone, including the 

security guards, that Philip Stegall was not under the influence. (Stegall Affidavit, paragraph 6). 

The security guard himself acknowledged that they had no authority to stop Stegall from taking 

Plaintiff off the premises, (Budd deposition, p. 24, f.f. 13-19), and the exercise of their apparent 

authority (apparent from the standpoint of Stegall), should be submitted to the jury as evidence 

of negligence and willfulness which was a proximate cause of Plaintiff's injuries. (Stegall 

Affidavit, paragraphs 10, II and 12). 

The security guards then directed Plaintiffs friend, Jennifer Lundi, to take Plaintiff up to 
. I 

the room. It was obvious that Plaintiff could not go to the room on her own. (Budd depositionl 

p. 41, f.f. 12 and l3). The security guards directed another friend to pick her up and carry her ub 

to the room. (Stegall Affidavit, paragraph 7). They did so despite the fact that, according t~ 
I 

Stegall, "1 told them over and over that I was the only person who can control her when she is 

I 
like that and I wanted to go up, but they grabbed me by the ann and told me not to go." (Stegall 

Affidavit, paragraph 7). Again, the security guards probably did not have the authority L 
prevent Stegall from going to the room, but they had apparent authority from Stegall's point if 

view, and there is a clear inference that he wanted to go, and did not only because he wL 
directed not to and subjected to some physical restraint. (Stegall Affidavit, paragraph 7). "Th~y 
had no business stopping me from taking her home, and that was the easiest and best solution to 

dealing with the condition that Lisa was in." (Stegall Affidavit, paragraph 8). 

2 
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I 
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;'fhe Affidavit of Phil Stegall makes it clear that there was no reason for preventing him 

from going up to the room especially since "Lisa was objecting to going with Jennifer, and she 

just wanted to get back and be with me." (Stegall Affidavit, paragraph 9). 

Stegall states that her fall from the eighth floor "would had never happened if the Myrtle 

Beach Resort security guards had not kept me from taking her home. It also would not have 

happened if they had just let me go with her to the eighth floor because I would have stuck with: 
. I 

her and she would not have been trying to get back to me like she did when she went over thd 

railing." (Stegall Affidavit, paragraphs 10 andll). I 
I 

There is clear evidence that "Lisa was helpless, and I was the only one who could control 

her in the situation she was in. They prevented me from taking her home and they prevented mi 

from being with her when she was distressed over not being with me." (Stegall AffidaVit 
I 

paragraph 12). 

APPLICABLE LAW 

Generally, where there is evidence of negligence on the part of the Defendant, tlie 

question of comparative negligence is one for the jury. The case of Creech v. South carolJa 

Wildlife and Marine Resources Department, cited by the Order in this case is an excellent ole 

for the Plaintiff. The Court found that the question of comparative negligence should be decidld 

by the jury and stated: 

Here, evidence was presented suggesting that Creech, County, and 
Wildlife Department were all negligent. In our view, the jury reasonably 
could have drawn many different conclusions regarding the relative fault 
of the parties. Under such circumstances, a directed verdict would have 
been wholly inappropriate. We find no error here. . 

Further, the Court quoted with approval from another case, where the Court stated that the matter 

should be decided by the jury even if the Plaintiff's testimony amounted to an admissioJ of 
1 

negligence, as in the instant case. 

County next argues it was entitled to a direct verdict because Creech 'was 
more than fifty percent negligent as a matter oflaw. We disagree. 

I 

I 
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Comparison of a plaintiffs negligence with that of the defendant is a 
question of fact for the jury to decide. See e.g .• Ott v. Pittman. 320 S.C. 
72,80,463 S.E. 2d 101, 106 (Ct.App. 1995) (citing trial judge's statement 
that "because this was a comparative negligence case, even if the 
plaintiff's testimony amounted to an admission of negligence, it was a 
question of fact for the jury to compare the plaintiffs negligence [with 
that the defendant]". Creech v. South Carolina Wildlife and Marine 
Resources Department, 328 S.C. 24, pp. 32 and 3-3, 491- S.B: 2d, 571, 5-15 
(1997). 

The case of Nelson v. Concrete Supply Co .. 303 S.C. 243, 399, S.B. 2d, 783, also cited by 

the Court's Order was not one where the Court applied the doctrine of comparative negligence 

and found that the negligence of the Plaintiff was greater than that of the Defendant as a matter 

of law. In fact, the Court stated that the doctrine of comparative negligence should not be 

applied in that particular case. That case did not involve summary judgment or directed verdict, 

but was a case decided by the verdict of the jury. 

Generally, the question of proximate cause is one for the jury. The Order in this case 

does not mention proximate cause, but does speak of foreseeability which is the basis for 

determining proximate cause. It states that "it is not foreseeable that directing the intoxicated 

Lomonaco out of the pool area and to a room with friends would result in her climbing over the 

balcony and jumping to the ground from the eighth floor." And again, that it "was not 

foreseeable the Plaintiff would jump off an eighth floor balcony if directed to the room." (The 

evidence viewed in the light most favorable to the Plaintiff is that Plaintiff fell rather than 

jumped, and that she was simply trying to get back to her boyfriend. The Court's Order 

acknowledges the factual question by stating "to thereafter jump or fall".) . 

The recent Court of Appeals case of Hughes v. Western Carolina Regional sewer! 

Authority, decided October 22, 2009, has a full discussion of proximate cause and foreseeabili1 

and cites numerous cases. It states "it is not necessary that Defendant foresaw the partiCUlar. 
I 

event that occurred, but rather only that his negligent conduct would probably cause someon~ 

injury. Hurd, 353 S.C. at 613,579 S.E. 2d at 145". The Hughes Court also states, Ct~D~Jtw~Lo 
4 



"a Plaintiff can establish proximate cause by showing that the act or omission was 'at least one 

of the direct, concurring causes of the injury. Itt 

Although the specific event might not have been foreseeable, there is clear evidence that 

it was apparent to everyone that the Plaintiff was incapable of caring for herself, and that hann to 

her was a foreseeable event unless she was protected from injury to herself. lhil Stegall was 

prevented by the guards from taking her home and from caring for her when they ordered her up 

to the room. It is for the jury to detennine whether that constituted negligence as a proximate 

cause of Plaintiff's injuries and whether the negligence of Plaintiff exceeded that of the 

Defendant. 

In this case the Court relied on and cited the case of Lydia v. Horton, 355 S.C. 36, 583 

S.E. 2nd 750 (2006), which is a case of negligent entrustment in which the South Carolina Court 

decided that there is no cause of action in South Carolina for negligent entrustment where the 

I 
Plaintiff was volun~ly intoxicated. Lydia v. Horton has no application outside of a case based 

on negligent entrustment. This case is not a case of negligent entrustment. I 
The Court cited and relied on the case of Tobias v. Sports Club. Inc., 332 SC 90, 504 s.J. 

2d 318 (1998), which was a case based on the dram shop act. Although the Court's Order cite~ 
that case for the proposition that "public policy and logic is not served by allowing an intoxicateh 

adult to maintain a law suit for injuries which result from his own conduct", it is clear that tb1e 

application of the Tobias case should be limited to dram shop cases because the actual quotatiJn 

I 
from the case refers to an intoxicated adult patron. It states ''we now hold that public policy is 

not served by allowing the intoxicated adult patron to maintain a suit for injuries which reJlt 

from his own conduct." The holding states that "[w]e hold today that our alcohol control statutls 
I 

do not create a first party cause of action for an intoxicated adult patron ... ". The South Caroliha 

Court decided that the dram shop act is not the basis for a cause of action by a Plaintiff Whol is 
voluntarily intoxicated. This case is not based on the dram shop act. 

5 I 
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The Order of the Court also cites State v. Vaughn, 268 S.C. 119, 232 S.B. 2d 328 (1977),/' 
which is a criminal case deciding whether an intoxicated Defendant could be guilty of a crime 

involving specific intent. . The conclusion in that case has no relevance to civil actions and 

especially the questions presented by the instant case. 

This is a unique case with its own unique set of facts. The Plaintiff was intoxicated 

through no fault of the Defendant. Had the Defendant taken no action whatsoever, the 

Defendant would not be liable for any resulting injury to the Plaintiff. However, the defendant
l 

took control of the situation and is totally responsible for what bappened after the Defendant did
l 

not pennit Plaintiffs boyfriend to take her off the premises or remain with her to make certaiJ 

that no hann could come to her. As a matter of public policy and logic, Defendant should bi 
liable for taking control of the situation of dealing with a person who was helpless as a result Jr 
voluntary intoxication. It is a matter to be determined by a jury. I 

In this case the Defendant is responsible for the acts of the security guards. §7-31-160 of 

I 
the Code of Laws provides that with regard to Defendant-'s by-laws, they must provide for 

I 
"(c) Care, upkeep and surveillance of the property and its general or limited common eleme~ts . I 
and services~'. As a matter of fact, the Defendant did take that responsibility and clearly under 

the racts did employ the security guards. I 
The Court's Order in this case cites Duane v. Presley Construction Co.! Inc.! 270 S.C. 

682, 244 S.B. 2d 509 (1978), for the proposition, that generally, an employer is not liable [01 the 

torts of an independent contractor committed in the performance of contracted work. In Duane 

I 
v. Presley the Court reversed summary judgment and remanded for the jury to detennine. ibiS 
case now before the Court involves an exception to the general rule which our court refers to as 

the non-delegable duty doctrine. I 
The other two cases cited by the Court's Order both found that the employer. was 

! 
I responsible for the acts of people performing services on their premises. Courtney v. Remler, 
I 
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566 F. Supp. 1225 (D.S.C. 1983), is a case decided by the Judge without a jury. The Court found 

. in its legal conclusions: 

"Based on the fact that the Agreement shows the intention of both parties 
to form an agency relationship and Hotel Investments actual control over 
the operation of the motel, this Court finds that Quality Management was 
the agent of Hotel Investments on October 1, 1979, and any negligence 
attributed to Quality Management will be imputed to Hotel Investments." 

In that case, while the principal was found to be liable for the acts of the agent, the Court, 

finding the facts, found no negligence. 

Likewise, the case of Simmons v. Tuomey Regional Medical Center, 341, S.C. 32, 533 

S.B. 2d 312 cited by the Court's Order is a case supporting the Plaintiffs position regarding the 

responsibility of the Defendant for the actions of the security guards. The Sinunons' Court has a 

good discussion of the non-delegable duty doctrine and points out that it is actually the liability, 

not the duty, that is non-delegable. The party which owes the non-delegable duty is vicariously 

liable for negligent acts of the independent contractor. Despite no statute making the hospital 

liable, the South Carolina Court found the hospital liable for the negligence of the independent 

contractor doctors. The hospital argued that the adoption of the non-delegable duty doctrine in 

that setting is a decision for the legislature to make, not the Courts. The Court disagreed. The 

Court also named other situations' in which there is a non-delegable duty. Interestingly, the 

Court did not cite Duane v. Presley, or mention the general rule. 

In this case, the Defendant had a duty pursuant to Statute, but even if it did not, it 

undertook to employ independent contractors to provide security, and gave them apparent 

authority to direct the actions of residents and guests. There should be no question in this case 

regarding the liability of the Defendant for the acts of the security guards. 

CONCLUSION 

The Defendant is liable for the negligence and willfulness of the security guards. The 

security guards inserted themselves into a situation and took actions which could be found by a 

7 I 
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l"easdn&blc jury to have stopped those caring for the safety of Plaintiff from doing so. There is 

evidence of negligence, and willfulness of the Defendant as a proximate cause of Plaintiff's 

injuries, and those questions are for the jury. Defendants' Motion for Summary Judgment should 

be denied. 

Submitted November 10, 2009. 
Surfside Beach, South Carolina 
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Respectfully submitted, 

Frank J. Bryan 
P.O. Box 14607 
Surfside Beach, SC 29587 
843-238-5 141 (phone) 
843-238-9060 (facsimile) 
fjbryan@f1oydlaw.com 

Attorneys for Plaintiff 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 
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I 
RECEIV/ED 

NOV 1 6 20tO 
Benjamin H. Culbertson, Circuit Court Judge 

Case No. 2008-CP-26-7002 ~C Court of Appealc 

Lisa Everitt Lomonaco ................................................ '" ............. Appellant, 

v. 

The Myrtle Beach Resort 
Homeo~er's Association, Inc ........... '" ... , " ..................... " .......... Respondent. 

NOTICE OF APPEAL 

I 
Appellant, Lisa Everitt Lomonaco, appeals the Order of the Honorable Benjamin H. Culpertson 

dated September 14, 2009. Appellant received written notice of entry of this Order on September 22, 
2009. Appellant filed a timely Notice of Motion and Motion for Reconsideration of this Order ~~rsuant 

I to Rules 52(b) and 59(e) SCRep on October 2,2009. Appellant also appeals the Order of the H~norable 
Benjamin H. Culbertson, dated September to, 2010, that denied Appellant's Motion for 
Reconsideration. The Appellant received written notice of entry of the Order denying its Mdtion for 
Reconsideration pursuant to Rules 52(h) and 59(e) SCRep on October 25,2 10. I 
November ~ 2010 

Bradley A. Fl y' 
The Floyd La irm 
15 Highway 1 South 
P.O. Drawer 14607 
Surfside Beach, SC 29587 
843-238-5141 (phone) 
843-238-9060 (facsimile) 
Attorney for Appellant 
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Other Counsel of Record: 
Timothy A. Domin 
Clawson & Staubes, LLC 
126 Seven Farms Drive, Suite 200 
Charleston, SC 29492 
843-577-2026 (phone) 
843.722·2867 (facsimile) 
Attorney for Respondent 
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STATE OF SOtlnI CAROLINA 

COUNTY OF HORRY 

LISA EVERrIT LIIMONACO. 

VS. 

THE MYRn.e BEACH RESORT 
HOMEOWNERS' ASSOCIATION, INC.~ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFEMDANl'S. ) 
----------~~--~-

IN THE COURT OF COMMON PLEAS 
FIFTEENlH JUDICIAL CIRCUIT 
CIVIL AcnON NO.: 2008-CP-26-7002 

AFFIi>A VIT OF 
PHILLIP STEGALl. 

1. My name is Phillip Stegall and 1 live at 20 Ruby Lake Lane, Simpsonville, SC 

29681 with my wife. I was born January 12, 1976. 

2. . On September 8,2005,1 was living at 614-0 13th Avenue South, Surfside Beach. 

South Carolina with my fiancee Lisa Everitt We had ~ living there for several months. 

3. At the time I was working for Sherabm Resort as a marketing sales 

representative. Lisa was working at Hooters in Mumills Inlet as a waitress and bartender. 

4. On September 8, 20OS, Lisa had visited me at work and watched me work for a 

while. Then she went back to our place, and I picked her up sometime later to go visit 

Jennifer LlUldi who was living in Myrtle Beach Resort. Jennifer's boyfriend at the time was 

Adam Buckley, and he is a good friend of mine. Lisa and I bad known Jennifer and Adam 

in VirgiIUa before we moved to South CaroHna. Another Couple joined us there. Stephanie 

Caradinta who worked with Lisa at Hooters and Stephanie's husband Ovidiumetus there. 

5. The three guys played volleyball with some other guys lor a while, and Lisa 

came over to the volleyball court after a short time. At that point she was very inebriated. 

6. I was going to take her home, and was on my way to do so when the security 

I 
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guards for Myrtle Beach Resort stopped me and would not let me take her home. They 

asked if I had bc.'eI1 drinking. and I told them that I had a part of one drink and they would . 

not let me take her home. It should have been obvious to them and evexyone else that I 

was not under 1l1.e influence of alcohol. 

7. The securi1y guards told her friend Jennifer Lund! to take her up to the room. 

They held me back and said that I could not go with them. While they were talking to me, 

Usa backed up and fell in the pool, and. the security guards did not do anything. I ran over 

there and jumped in and got her out of the pooL and they still held lIle bad<, and they . . 

choose Ovidiu to pick her up and carry her up to the room. I told them over and over that I 

was the only one who can control her when she is like that and I wanted to go up, but they 

grabbed me by the arm and told me not to go. 

8. They had no business stopping me from taking her home, and that was the 

easiest and best solution to dealing with the condition that Lisa was in. 

9. Then there was absolutely no reason from preventing me to going up to the room 

with Jennifer and Lisa. Instead they sent 0Vidiu and. Stephanie, and there was no reason for 

that. Lisa was o~ting to going with Jennifer, and she just wanted to get back to and be 

with me. 

10. I.was not up on the eighth (8) floor, and only heard about what happened up 

until the time that Usa fell. But that would had never happened if the Myrtle Beach Resort 

Security guards had not kept me from taking her home. 

11. ItaIso would not have happened if they had just let me go with her to the eighth 

floor because I would have stuck with her, and she would not bave been trying to get back 

2 I 
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to me like she d:id when she went over the railing. 

12. At th~ point that t:h.e security guards took controL I was in control and no~g 

bad would have happened. The whole tragedy was the fault of the security guards, 

because Usa was helpless, and I was the only one who could control her in the situation 

she was in. They prevented me from taking her home, and they prevented me from being 

with her when tihe was distressed over not being with me. 

July t7 $ , 2009 

SWORN to before me this 

i!1L aYIOfJ~~~009 . 

_-+~.;-.W_· :..tt' . I'" (L.S.) 
Public in or S.c. 

mmission Expires:My CommissIon expires 
.. March 21, 2017 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF HORRY ) CASE NO.: 08-CP-26-7002 
) 

Lisa Everitt Lomonaco, ) 
) 

Plaintiff, ) AFFIDAVIT OF MEL RENKEY 
vs. ) ,...., 

) c:e .. . > c:::> 
.... -? -

The Myrtle Beach Resort Homeowners' ) C'>rr. ~~ .. 
~\" ~ .~ 

Association, Inc., ) % :-~r :;oY' ~--: 

) ?'~ - If 
orn. c1' Ci>( ~. 

Defendant ) C> I--r'_ C; ~ '-j; ::;:>' 
<. , - 1-

Mel Renkey being duly sworn, deposes and says: 
~tg 9/-; :o~ _ 
~u) :::-

That I am over eighteen (18) years of age and of a sound mind and I 1. 

2. 

3. 

otherwise competent to make this affidavit. 

The Myrtle Beach Resort is located in Horry County, South Carolina and 

consists of four condominium complexes including the Horizontal propjrty 

Regime, Ocean Front Spa, Five Seasons Centre and Renaissance 

Towers plus certain common areas. Each of the four condominium 

complexes have their own property regimes, with their own boards, ana 

are each managed by property management companies. Each regimk 

can seiect their own property manager. Each board elects represenJtives . . . I 
to the board of the Myrtle Beach Resort Homeowners' Association, Inc. 

I 
(sometimes hereinafter "the Association") which addresses issues related 

to common areas for the entire resort. The master Association hiresl a 

property management company to directly supervise -and control da~.to-
I 

day operations of the Association and common areas. I 
I 

At the time of this accident, September 8, 2005, I was employed atr.A. 

i 
I 
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4. 

5. 

6. 

Diehl & Associates, Inc. which was in the business of property 

management services. K.A. Diehl & Associates, Inc. is located at 11740, 

Hwy 17 Bypass South, Murrells Inlet, South Carolina, 29576. I have been 

employed there since May, 2004. I am very familiar with the Myrtle Beach 

. Resort and its Homeowners' Association because my company K.A. Diehl 

& Associates, Inc. was the property manager for one of the individual 

regimes, the Renaissance Towers Horizontal Property Regime, Inc. in 

September of 2005: K.A. Diehl & Associates, Inc. took over property 

management for the master Association in November, 2005. 
~ ~ sl,..,/III 

On or about January 1, 2003 to November 1 ~ 200'5, The Myrtle Beach 

Resort. Homeown~rs' Association, Inc. contracted with Chicora, I 
~:v::o::::~m::::::::i:~::;:::~:::::::::::~enn r 
personnel and hiring a company to provide security services. I 

At the time of the Lomanaco Accident in September, 2005, Chicora I 
Development had a contract with the Myrtle Beach Resort Homeowners' 

Association, Inc. to manage the common areas at Myrtle Beach Reso~s. 
In tum, Chicora Development had contracted with Eagle Services, Inj to 

supply, train, and manage security personnel for the Myrtle Beach Rlort. 

Upon information and belief, Chicora Development and Eagle servic1s, 

Inc. were corporations which were separate and distinct from the I 
. Association. They keep their own records, have their own employee I 

handbooks, and are independent companies that provided seNices r the 

I 
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Myrtle Beach Resort Homeowners' Association, Inc. The Myrtle Beach 

Resort Homeowners' Association, Inc. did not pay the security guards; 

they received their checks directly from Eagle Services, Inc. 

7. Myrtle Beach Resort Homeowners Association, Inc. did not hire, train, 

manage or control any security personnel but rather hired Chicora 

Development, an independent contractor, to manage the property and that 

such contract was in force September 8, 2005. Chicora, in tum hired 

Eagle Services, Inc. who would have hired, employed, trained and 

supervised the individual security guards who had contact with Lisa 

Lomonaco. 

8. The Myrtle Beach Resort Homeowners Association, Inc. did not provide 

the security guards their equipment, tools or uniforms. The security 

uniform had an Eagle Services, Inc. patch and did not have the name of 

The Myrtle Beach Resort or otherwise identify the security guards as 

employees of the Myrtle Beach Resort Homeowners' Association. 

FURTHER AFFINED SA YETH NAUGHT ~ 

Mel Renkey 

SwoJr to before me this 
~ 7 day of May, 2009 

/.!t.d.u.A.. ~c..i-~t;1-
Notary Public for South Carolina 
My Commission Expires: 

K.A. Diehl & Asso 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF HORRY 2008-CP-26-7002 

Lisa Everitt Lomonaco, 

Plaintiff, Transcript of Record 

vs. . Hearing 

Myrtle Beach Resort 
Homeowners Association, 
Inc. , 

July 14, 2009 

Defendant. 

BEFORE 

Honorable Benjamin H. Culbertson 
Horry County Courthouse 
Conway, South Carolina 

A P PEA RAN C E S: 

Frank J. Bryan, Esquire 
Attorney for Plaintiff 

Timothy A. Domin, Esquire 
Attorney for Defendant 

Grace L. Hurley, CVR-CM 
Circuit Court Reporter 
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1 (There were no exhibits marked during the hearing.) 
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Lomonaco v. Myrtle Beach Resort 3 

1 (On the record, July 14, 2009.) 

THE COURT: All right, this is case number 2ooa-ci-26-

7002, Lisa Everitt Lomonaco versus the Myrtle Beach Resort 

2 

3 

4 Homeowners Association, Inc. I've got that the matter is 

5 before the Court on a motion to compel and a motion for 

6 summary judgment. 

7 MR. DOMIN: The motion to compel is resolved. I got 

a I those discovery responses last week. We're squared away 0n 

9 that. 

10 THE COURT: All right. 

11 MR. DOMIN: It is still the Defendant's motion for 

12 summary judgment, Your Honor. 

13 

14 

15 

16 

17 

18 

THE COURT: All right. 

MR. DOMIN: If I may approach, I do have a memo of law 

and a copy of the supporting materials previously filed ab 

well as depositions and discovery previously exchanged belween 

the parties. 

THE COURT: All right, present at the call of this 

19 motion is Timothy A. Domin. 

20 

21 

MR. DOMIN: 

THE COURT: 

Domin. 

Domin, Domin as attorney for the 

22 Defendant, also, Frank J. Bryan is present as Plaintiff's 

23 counsel; correct? 

24 

25 

MR. BRYAN: 

THE COURT: 

Yes, Your Honor. 

All right, all right, Mr. Domin, this is 

I 
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Lomonaco v. Myrtle Beach Resort 4 

1 your motion? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

MR. DOMIN: It is, Your Honor. 

THE COURT: All right. 

MR. DOMIN: I represent the Myrtle Beach Resort 

Homeowners Association. Very briefly, Your Honor, the basic 

I premise of this case is first the Plaintiff sued the wrong 
I 

people; second, that the proximate cause of the Plaintiff/s 

injuries in this case as a matter of law are either a huJdred 

I percent or certainly exceed 50 percent as a matter of law. 

Very briefly, the Myrtle Beach Resort Homeowners AssociaJion 

is like many of these beach front condominiums just an 

12 association of owners. There are actually four separate 

13 regimes of property owners that each elect their own 

14 membership to have officers of the condominium regime which 
I 

15 then send a representative on to the master regime of this 

16 four-unit complex. 

17 As you can imagine these property owners, some of whom 

18 don't even live in Horry County, need to have a property 

19 manager in order to tend to the day-to-day affairs~ They 

20 hired a property manager, in this particular case by the name 

21 of Chicora Property Management. It is a separate South 

22 Carolina corporation. It was a separate South Carolina 

23 

24 

25 

Corporation in good standing at the time of this accident. 

h ., . d 'd I 't T e property owners assoclatlon, ln or er to prOVl e se1url y 

for the common areas, hires yet a separate company whicn is 
I 

LOMONACO 000036 
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1 called Eagle Security, Incorporated. It is again a separate 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

South Carolina corporation duly licensed by the state with the 

appropriate paperwork on file with the Secretary of State at 

the time of this incident. 

Your Honor, the Plaintiff claims that as a result of 

certain interactions with those security guards she sustatned 

::!::::e:n:n~:r: :::e::a:':o::i:: ::et:::u:o:fh::Ws::iS Js 
obviously a case of a hundred percent negligence on the Jart 

of the Plaintiff, but it's important for the first argum~nt to 

understand that the security guards with whom she intera6ted 

are employees of this Eagle secur~ty, their patches SaY/Eagle 
Security. They get their paychecks from Eagle Security. They 

have no training that's provided by my client. My clieht 

doesn't oversee them on a day-to-day basis, and in factf this 
whole company is hired by yet a separate property manaier 

which effectively would be the cushion in between the regime 

and its preSident, vice president and officers and the/day-to­
day administration of who's scooping the pool out, WhO(S 

taking care of making certain that broken glass is picked up 

and the whatnots of running a condominium resort compJex. 

What Lisa Lomonaco, the Plaintiff in this case, JllegeS 

and she does so in her complaint is that she was inviled by a 

resident of this complex to come hang out with some fkiends 
I for a day at the beach, nothing too unusual about thit. She 
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alleges, according to her own complaint, that she was grossly 

intoxicated, and that in hanging out there with her frienbs 

she became more intoxicated. To be absolutely clear, thele is 

no allegation that my client or any of its agents, any of its 

workers in any way, shape or form provided any alcohol to her. 

She brought her own vodka and proceeded to get drunk off of 

her own vodka and her and her friends were drinking this 

alcohol. 

According to the various statements, there are slight 

inconsistencies but trying to bring us down to summary 

"judgment grounds where there is no dispute of material fact, 

12 she got into an argument with her boyfriend. By her own 

13 

14 

15 

16 

17 

18 

answers to interrogatories, her boyfriend threw her into ihe. 

pool, she sank to the bottom. Her boyfriend pulls her oUi' 

They are arguing, creating a ruckus, she's being belligerrnt, 

and security is called by various people because there's a 

commotion going on. The security encounters this inebriaked 

young woman, and sa~s, "You need to go up to the room and 

19 sleep this off.n She proceeds to go up to the room with her 

20 friend, who had invited her for the day at the beach. It is 

21 

22 

23 

24 

25 

alleged that the boyfriend was told, "You're fighting with 
I her. You don't need to go up there." It's alleged that fhe y 

stopped him from going upstairs immediately. That's disprted, 

but for the purposes of this summary judgment motion, I have 

to accept that they put in an affidavit from that bOYfriehd 
I 

LOMONACO oor 
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1 saying that the security guards told him to stay away from 

2 her, stay downstairs. 

3 She proceeds to go upstairs with her friend. They get 
I 

into the room. While the friend goes into the kitchen this 
I 

Plaintiff opens the door on this eighth floor unit, goes 0Ut 

4 

5 

6 on the balcony, climbs up on the railing and then either 

7 proceeds to voluntarily jump or falloff. Nobody is real 

8 clear which because she claims to have complete and total 

9 amnesia as a result of the eight floor fall, eight floors 

10 fall. 

11 She lands on the ground. Amazingly by the grace of God 

12 she is not killed. She survives but does sustain injury. She 

13 

14 

15 

16 

17 

brings this action against the Myrtle Beach Resort and s~e 

alleges that we're negligent as it relates to the operatJon of 

the security force. 

So, to put those facts in perspective to the law, first 

of all, Your Honor, we have a clear situation here where these 

18 security guards are independent contractors. My regime, its 

19 

20 

21 

22 

23 

24 

25 

president, vice president, treasurer, they don't control the 

day-to-day operations of the security. They don't control the 

day-to-day operations of the resort. That's why they hile a 

property management company and we have adequately shown that 

the Plaintiff here did not have any interaction with the 

Defendant. 

company and 

It had interaction with this separate security 

she has not sued the separate security compahy . 
I 
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Your Honor, the second point here is that we believe t~at 

the resort complex itself was not negligent at all. CertaiJlY 

under any conceivable situation it's not foreseeable that 

telling a young woman to go up' to the room is going to result 
I 

·in her climbing up on an eighth floor balcony and jumping off. 

Certainly any suggestion of negligence on the part of the 

security guards could not be the proximate cause of her 

injuries. The sole and unquestionable proximate cause of her 

injuries in this case would be the fact that in an intoxicJted 

state she decided to climb over the balcony and proceeded Jo 

11 jump or falloff of it. We believe that in that situation at 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a minimum that the negligence of the Plaintiff would exceed 50 

percent as a matter of law. 

Your Honor, I would point out to you just two cases. 

First would be Bloom versus Ravoira where the Court said that 

it was appropriate to look at the negligence of the partieb 

and to grant summary judgment in a situation where clearly the 

negligence of the Plaintiff exceeds that of the Defendant. 

That happened to be a car accident where the Plaintiff 

admittedly walked between two parked cars into the middle of a 

busy road on a foggy day and a person who was traveling the 

speed limit and presumably paying attention ran into themJ 

They said, "You know, well, there could be a scintilla of 

question as to negligence given the, you 

of the Defendant's vehicle. Clearly the 

know, the operation 

negligence of thi 

I 
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Plaintiff exceeds that of the Defendant in this case." 

Your Honor, that's to be followed up by a case that was 

decided just days ago, July 1st that of 8ass versus Gopal. 

Your Honor, Bass versus Gopal is interesting because it is r 
hotel case, and once again, the Court said in this case, the 

Gopal case that was decided just a couple of weeks ago the 

Plaintiff admittedly did not follow the security procedures 

that would have been appropriate and when he was ultimatelYI 

assaulted on the premises, even if a negligence case could be 

proven, they concluded that the trial court was correct in 

granting summary judgment to find that the Plaintiff's 

12 negligence would exceed 50 percent as a matter of law. What's 

13 interesting about the Gopal case is then they also go into 

14 discussion of independent contractor analysi~, which harkens 

15 back to the first argument that I raised with the Court, 

16 namely in that case they were trying to sue the hotel 

17 franchise or the Court reviewed the independent contractor 

18 analysis and said, "If you don't have control, if you don't 

19 have control over the day-to-day affairs you can't be 

20 responsible when an independent contractor commits some 

21 negligence." So, for those reasons, on the basis of both the 

22 recent case, as well as the Bloom case we submit that the 

23 Defendant should be entitled to summary judgment. Thank you. 

24 

25 

THE COURT: 

MR. BRYAN: 

All right, thank you. Mr. Bryan. 

Your Honor, let me just hand up some 

LOMONACO 000041 
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things that - and I'm going in kind of the same order that Mr. 

Domin went. I 
The first case, Your Honor, deals with the argument thit 

Mr. Domin's making that if it/s an independent contractor ihe 

employer is not responsible. Well, that's just a small pant . ! 
of what South Carolina law is. That first case says and it 

says it real well, and it, it says on page, what you see ih 
page five of the case or page six of eight of the print sa~s, 
"This Court has recently described the exception, the non-II 

delegable duty doctrine and its legal consequences in the 

following way: A person may delegate a duty to an independent 

contractor, but if the independent contractor breaches thkt 

duty by acting negligently or improperly the delegating Jerson 
I 

remains liable for that breach." Now, they're saying it1s not 

actually the duty that's non-delegable it's the liability. 
I 

That's the next thing they say. "It is actually the liability 

not the duty that is non-delegable. The party which 'owe~ the 

non-delegable duty is vicariously liable for the negligJnt 

I acts of the independent contractor," and that's the case of 

Rock Hill Telephone Company, Inc. versus Global 

Communications. 

Now, the next case - that, that basically is dicta in 
I 

that case, Your Honor, but the next case is the one which sets 

tha t forth and that I s the Tuomey Hospi tal case. . In thel Tuomey 

Hospital case in the emergency room they had signs all/over 

lOMONI\CO 000042 
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1 saying that, "The doctors here are not employed by the 

2 emergency room. We are not responsible for anything the 

3 

5 

doctors do." The doctors' contract said the same thing, said 

The Plaintiff sbed 
I 

Tuomey Hospital and the Defendant took the same position Mr. 

I Domin is taking here, "Hey, he's an independent contractor. 

4 the doctor is an independent contractor. 

6 

7 We're not responsible. The general law is that anybody 

8 employing an independent contractor is not responsible." The 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Court said there and they, they said they were finding fOr the 

Plaintiff based on - well, let me get back to the end the , I 
very last thing in the very last page says, "We reverse the 

grant of summary judgment to Tuomey Hospital on the grounr of 

non-delegable duty." On the page before that it says, "The 

Court of Appeal's decision to impose a non-delegable duty on 

hospitals with regard to the physicians who practice in their 

emergency rooms," and then on the page before that, "We hbld 

I that a hospital owes a non-delegable duty to render competent 

service to its emergency room patients." 

Now, in the first case I gave you they list some non-

delegable duties that are set by case law and then what I 

provided you, the next thing in order that I provide you is 

Section 27-31-160 of the Code of Laws of South Carolina which 

deals with the Horizontal Property Act and it says bYlaWSI must 
. I 

necessarily provide for at least the following, and you go 

down to C, care, upkeep and surveillance of the property and 

LOMONACO OOr43 
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TheY/can 

do it any way they want to but they've got this non-delegable 

liability for that. They have to do that. They have to I 
provide that for their members. They have to provide it Ear 

anybody on there. So, it's a non-delegable duty. I thinf 

it's real clear that if they hired a security force instead of 

having their own employees they can't avoid liability in fhiS 

way. I think the case law and that statute is real clea~. 

its general or limited common elements and services. 

Now, if Your Honor, please I would move on to the oJher 

then. 

THE COURT: All right, go ahead. 

MR. BRYAN: . I have not handed up yet, did I hand, 

yeah, did I give you the affidavit of Phil Stegal? I kJOl1 I'd 

sent it to counsel. 

THE COURT: Yes, sir. 

MR. BRYAN: Okay, this addresses the other questions. 

NOw, it is, it is not a question in this case that she Las 

inebriated and didn't know any better from what she wasil doing. 

She was, she was helpless, and that, that is our position in 

this case. No question this would have been a better lase 

under the old last clear chance doctrine because hers las 

finished and theirs took in. w~'re dealing with compa~ative 
negligence, which is a jury question, but here's what fhil 

Stegal says. He was her fiance, and he didn't realize until 

right at the end that she was that drunk. He'd been Jver 

I 
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1 there playing volleyball. When ~he came over to the 

2 volleyball court he could see she was staggering around. He 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

decided to take her home. As he's going by it, and I didn't 

put this part in the memo, in the affidavit because I didh't 

think it was real relevant, but I can put it in an affidJvit, 

I've got it in my notes that he said and he'll confirm t~is, 
that as they - as he was taking her by the pool she said} 

"Throw me in." So, it wasn't like he was throwing her i~ out 

of anything other than she said, "Throw me in." He saiJ, "I 

threw her in, she went straight to the bottom." I dove lin and 

got her and then it was after that that the security guards 

were coming up. Now, what happened and he's going to tike her 

home. There would have been no problem. The absolute I 
proximate cause of this thing was the guards not allow1ng him 

. I 
to take her home; and so, he confronts, the guards confront 

him and he acknowledges she's drunk. They said, "Havel you had 

anything to drink?" He said, "A part of one drink is what I 
I 

said," and he says and so did the deposition witness that Mr. 

Domin gave you her - did you hand him Jennifer LUndy,J? 

MR. DOMIN: I did. I 
MR. BRYAN: Anybody could tell that Phil was not 

intoxicated, not under the influence and she didn't khow 

exactly what he had - I think she had said at one tiJe in her 

- the first time she ever talked to me she told me sJe had a 

part of one drink and it was, it was fixed weak, but/anYbOdY 
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could tell that Phil was not under the influence. Well, the 

I guard admitted that he should not have told them that, that he 

1 

2 

3 could not tell them that, in fact, he denied that he did, but 

4 Adam Buckley knew that Phil was taking her home, knew that he 

5 couldn't - didn't get to do it. Phil says that the guard told 

6 him after he asked him, "Have you had anything to drink," he 

You nee~ to 

I 
the room, but rhat 

If Phil had taken hen home 

7 said, "Well, you can't, you can't take her home. 

8 take her" - he didn't let Phil take her to 

9 was the first thing that they did. 

10 this would not have been a problem, nothing would have 

11 happened. This tragedy occurred first because of that. 

12 

13 

14 

Then instead of letting Phil, her fiance, take contnol of 

the situation and be in control what they then decided wJs 

that she needed to go up to the room. Well, she told Je~nifer 
15 Lundy to take her up to the room. Poor Lisa just wanted to 

16 

17 

18 

19 

20 

get back with Phil; and so, she didn't want to go with 

Jennifer. She didn't want to do anything. So, she's fighting 

I that and she's arguing against it, and what happened then was 
, I 

the security guard designated another guy who was there in the 

party, Overdu Haradinta [spelled phonetically) is his nale, 

21 and he picked Lisa up and took her upstairs. Phil said, "Let 

22 

~3 

me go," and it's in his affidavit, but I think - he said, "Let 

I me go with her. I'm the only person that can control her when 

24 she's like this. Let me go," and the guard put a hand, 

25 restrained him. I don't - I think Phil would acknowledge that 

I 
~r 
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1 he could break away from the guard but he didn't know what, he 

2 thought he was being respectful to authority. He thought that 

3 was the authority that could stop him from going up there; and 

4 so, he didn't go. He did - he could not understand and 

5 

6 

7 

8 

9 

neither could Jennifer Lundy, did not understand why Phil 

wasn't coming up because he was the only person that could 

control her in a situation like that. 

Now, if you like, Your Honor, I can go into other facts 

about the thing; but I think that responds to any argumenJ 

10 that the Defendant makes with regard to summary judgment. In 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

the first place we didn't sue the wrong party. We sued 

party that had a responsibility for this, delegated the 

the 

I duty, 
I 

but cannot delegate the liability. They're responsible iff 

I 
whoever they hired to do their job caused this problem. 'Fhen 

with regard to whether it's who's got 50 percent, in this case 

since the negligence or willfulness of the guards was so 

important and the main cause of what happened here it should 

be a jury question to decide. Now, I will acknowledge th~t if 

she hadn't got drunk this wouldn't have happened, but I wJll 

not acknowledge that but for the security guards it would have 

21 happened. It only happened because of three things as Mr. 

22 

23 

24 

25 

Domin pointed out: one, they stopped Phil from taking her. 

home; two, they stopped him from going up and being with ~er 
and taking care of her when she was in a state where she 

didn't - and all she was trying to do when she went over ~he 

I 
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trYinb to rail she just didn't realize where she was. She was 
I 

get back to Phil. She's trying to get back to him. She goes 

over and she's holding on. She's holding on. She wasn't 

jumping. She was holding on, and Jennifer, when she saw what 
I 

happened, went and grabbed hold of her but eventually what 

happened she became dead weight and she couldn't pull he1 up 

and she fell, but it wasn't a matter of jumping. She was 

All right, well, you all have given le 
I 

drunk. 

THE COURT: 

some cases and some pretty voluminous stuff. I'm going to 

have to take it under advisement so I'll have opportunit~ to 

read these cases and review everything. 

MR. DOMIN: Thank you, Your Honor. 

THE COURT: Thank you. 

MR. BRYAN: r think I handed you up everything. 

THE COURT: All right. 

(Adj ourned. ) 
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I, the undersigned, Grace L. Hurley, Official Court 
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I 

of Record of the hearing held in the case of Lisa Everitt 

Lomonaco versus Myrtle Beach Resort Homeowners Associatibn, 

Inc., held in the Court of Common Pleas for Horry count1' 

Horry County Courthouse, Conway, South Carolina, on July 14, 

2009. ! 
I do hereby certify that I am neither of kin, counsel, 

nor interest to any party hereto. 
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THE VIDEO DEPOSITION OF RONALD G. BUDD Direct Examination by Mr. Domin 
CASE NO: 2008-CP-26-7002 Page No: 10 

I 

Q: Okay. And he was. for lack of a better word. 
2 your partner on this particular day? 

3 A: Yes. 
4 Q: Okay. Now. were there other security guards that 
5 fell under the security detail there at the 

6 resort? 

7 A: The only other ones was at the front gate. 
8 Q: Okay. Now. the time frame, September 8th, 2005, 

9 when you received a paycheck, was it from the, 
. 10 the resort regime or was it from another company? 

11 A: It was from Eagle Services. 
12 Q: Okay. And to your understanding, was Eagle 
13 Services a company that contracted with the 
14 resort? 

15 A: Yes. 
16 Q: Okay. And do you know what all Eagle Services 
17 provided? Do you know what, what services Eag~e 
18 handled or did there? 

19 A: 
20 

21 Q: 

22 

23 

24 A: 
25 Q: 

They ·were just in charge -- well, at the time 

they was in charge of security and maintenance. 
Okay. Now. are you familiar with this Eagle 
Services company: in other words, did it have a 
separate office? 
Yes. They was in the Chicora office. 
Okay. And when you say the Chicora office, are 

I 
Prestige Court Reporting, Inc. 

413 Paul Street 
Conway, South Carolina 29527 
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I 
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THE VIDEO DEPOSITION OF RONALD G. BUDD Direc,t Examination by Mr. IDomin 
CASE NO: 2008-CP-26-7002 Page No: 11 

I 

you talking about Chicora Property Management? 

2 A: Yes. 
3 Q: Okay. And what was Chicora Property Management? 
4 A: They, they was in a s'eparate building right there 

5 on the resort and they, they was in charge of 

6 maintenance and security. 

7 Q: Okay. And so this Chicora Property Management, 
8 do you understand that they were the property 

9 manager for the resort? 

lO A: Yes. 

11 Q: Okay. And then under Chicora, they had a 
12 maintenance division as well as, you're saying, 

13 this Eagle Securities? 

14 A: Yes, they did. 

15 

16 

Q: Okay. And the role of the securities people, YfU 
told me, was to take care of the front gate and 

17 then there were two men who would also patrol 

18 a round the a rea: is that ri ght? 

19 A: Yes. It had two patrolmen on it all the time. 

20 Q: Okay. Twenty-four hours a day? 
21 A: Twenty-four hours a day. 
22 Q: Okay. So there were other security people who 
23 worked other shifts: ;s that correct? 
24 A: Yes. We worked eight hour shifts. 
25 Q: Now, I understand that this, as we sit here 

Prestige Court Reporting, Inc. 
413 Paul Street 

Conway, South Carolina 29527 
(843) 248-5252 

I 
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THE VIDEO DEPOSITION OF RONALD G. BUDD Direct Examination by Mr. Domin 
CASE NO: 2008-CP-26-7002 Page No: 12 

today, is over three years ago. Can you tell me 

2 your general recollection of that day? Let's 

3 start off, you know, in general terms. Were you 
, 4 working with your normal partner? 

5 A: I was working with'Johnny Spivey. 

6 Q: Okay. 

7 A: And we was on patrol and we got a call from the 

8 front gate, said they was having trouble with 

9 this intoxicated couple coming in the gate and 

10 they wanted us to keep an eye on them. 

11 Q: Okay. Now, you did mention Johnny Spivey and I. 

12 I meant to get into that a mi~ute ago. Johnny 

13 Spivey is no longer on this earth, correct? 

14 A: No. he's deceased. 

15 Q: And when, when, approxi·mately, did he pass away? 

16 A: It's been. probably three years ago. 

17 Q: Okay. 00 you know Johnny Spivey's background? 

18 You gave us your background. 00 you know 

19 Johnny's background? 

20 A: I really can't say. I don't know what he did. 
21 Q: Okay. Now, you indicated that you'd received a 

n call from the, from the gate and you -~ I stopped 

23 you at that point in time. What else do you 
24 recall about that day, September 8th, 2005?, 

25 A: Well, we, we was patrolling and everything and 

Prestige Court Reporting, Inc. 
413 Paul Street 

Conway, South Carolina 29527 
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I 

then we got another call from the front gate. I. 
I don't remember who called. There was quite a 
few people up there. that there was a disturbance 
at the tower pool, said there was people 
roughhousing around and knocking people into the 
pool and trying to drown people and stuff like 
that, so we went immediately over there, anQ we 
talked to -- the people were setting around the 

pool and they, they painted out these, this 
couple. There was two women and two men that was 
fooling around. and the. the people pointed the~ 
out, so we went over and we started talking to 
them, and asked them what the problem was, and 
they said they was just playing around, and all, 

all of them was very intoxicated. So we, we I 
deci ded just tell them a 11 to go up to the; r ro1om 
and,- and sleep it off, don't come back down the 
rest of the day. So the, the last we seen, al~ 
four people was gOing into the building. I dorl't 
know whether they went up to their room or not. 
I didn't follow them up there, but I do know they 
went into the bu il di ng . So we stood out, outS/i de 
there and talked to people for a while, and tHis 

. I 
.- probably ten minutes passed and we heard all 
that screaming from out around the bar area. / 

Prestige Court Reporting, Inc. 
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THE VIDEO DEPOSITION OF RONALD G. BUDD Direct Examination by Mr. Domin 
CASE NO: 2008-CP-26-7002 Page No: 121 

I 

A: Yes. I did. 
2 Q: Okay. And as it relates to the four of them. was 
3 one of them more impaired than the others? 
4 A: Lisa was 'the. the worse i ntoxi cated. 

5 Q: Okay. And as a result of that. you directed 
6 everybody to go on up to the room? 

7 A: Yes. I did. 
8 MR. BRYAN: EXCUSE ME. I'M GOING TO 
9 OBJECT TO THE LEADING. 

10 MR. DOMIN: OKAY. 
11 Q: Well. let me ask it to you this way. What did 
12 you do after you had talked with them. after she 
13 had fa 11 en in the podl? 
14 A: I. I told her boyfriend to get her out of the 
15 pool and everybody go up to the room and sleep tt 

16 off. 
17 Q: And did you see them all go off? 
18 A: I seen them all go into the building. 

19 Q: Okay. Was Lisa walking under her own power or 
20 was she being carried? 
21 A: No. She was -- they. they had -- mostly carrying 
22 her. 
23 Q: Okay. 
M A: Th~y had a hold of her. 
25 Q: And which ones were carrying her. both the men or 

Prestige Court Reporting, Inc. 
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CASE NO: 2008-CP-26-7002 Page No: 24 

Q: And so you had no authority to arrest somebody 
2 who is, in your opinion, guilty of public 

3 drunkenness 

4 A: No. 

s Q: or disorderly conduct? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A: No authority whatsoever. 

Q: Okay. What you should do if you see something 

like that is you report it to what, Harry County 

Police where you were? 

A: If, if we have a problem we can't handle and. and 
they're going out onto the highway drunk. then wb 

call the Horry County Police. 

Q: Now, if somebody wants to leave the premises, can 

you stop them from leaving the premises? 

A: No. 
Q: Okay. So if one of these people said. "I'm going 

to take her home,» you couldn't stop him from 

18 do; n9 that? 

19 A: 
20 Q: 

21 

22 

23 

24 

25 A: 

No. 
Now, with regard to the -- You made a lot of 
statements about "We did so and so," and I'm 
going to try to see if you can be more specifi~ 

about who did what. Now, what conversation di~ 
you specifically have with any 
We, we talked to them ---

I 
of these peOPler 
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JENNIFER LUNDI 
Direct Examination by Mr. Cangelosi 

1 Q Nobody had stayed with you? 

2 A Huh-uh. 

3 Q Who had come to visit you at the apartment in the 

4 weeks prior to September 8th? 

5 A Nobody. 

6 Q You hadn't had any family come down to visit you? 

7 A No. 

8 Q And how about any friends coming to the resort to 

9 visit you? 

10 A No, we didn't have any friends when we moved down 

11 here. 

12 Q Okay. Talk to me about the balcony off the 

13 apartment for a minute. How high would you say that balcony 

14 came on you? 

15 A You mean the railing? 

16 Q The railing, right. 

17 A I know it came up pretty -- I would say about 

18 right to here. (Indicating.) 

19 Q And you would say pretty far up? 

20 A Yeah. 

21 Q And you're indicating -- let the record reflect 

22 you're indicating about chest height? 

23 A Yeah. Yeah. 

24 Q Okay. And how often did you use the resort pool 

25 and the amenities such as the volleyball court in the weeks 
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1 you know? 

2 A I don't think she worked there that long. I want 

3 to say maybe three to four weeks. 

4 Q Three to four weeks? 

5 A Yeah. 

6 Q After Lisa and Phil arrived at the resort, did 

7 y'all go up to the room? 

8 A Uh-huh. Yes. 

9 Q And at that point was Lisa intoxicated? 

10 A Yes. 

11 Q And had Phil had anything to drink yet? 

12 A I don't believe so, because he had just gotten off 

13 work. He might'have had a drink at home; I don't know. 

14 Q So at that time after they -- you let them in the 

15 gate guard? 

16 A Uh-huh. 

17 Q And by that you called the gate guard? 

18 A Yes. 

19 Q And what did you tell the gate guard? 

20 A I probably just gave them their names and said we 

21 were expecting --

22 Q That's all you had to do, you just called the 

23 front gate? 

24 A Yes, and give them names. 

25 Q Okay. They parked their vehicle and they cami up 

~~ 
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1 to your room? 

2 A Uh-huh. 

3 Q And what did they have with them when they arrived 

4 at the resort at your room? 

5 A I believe they had brought the vodka with them. 

6 Q Okay. Had they -- did they bring any beer? 

7 A I don't think so. 

8 Q Were they already in their swimsuits or did they 

9 change in your room? 

10 A I know Lisa definitely had her -- lim going to say 

11 they were both in their swimsuits. 

12 Q Both in their swimsuits? 

13 A yeah. 

14 Q What were they wearing then when they arrived at 

15 the resort? 

16 A I know Phil was wearing a t-shirt and swim trunks 

17 and Lisa had on a -- I remember it was a blue bikini with a 

18 coverup over it. 

19 Q How long were y'all in the room at that point 

20 then? 

21 A I'm going to say we maybe stayed up in the room --

22 not long, maybe 20 minutes. 

23 Q And did y'all make drinks at that point? 

24 A Yes. 

25 Q What sort of drinks did you make? 
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1 A I'm not sure. I know they made them in a blender, 

2 but I'm not -- I don't know what they made. 

3 Q You didn't make those drinks? 

4 A No, Adam made those. 

5 Q Adam made the drinks? 

6 A Yes. 

7 Q And would they have used the vodka that Phil and 

8 Lisa would have brought? 

9 A Yes. 

10 Q Did y'all also have drinks in the room? 

11 A I think we -- I think we -- yeah, I think we did 

12 have one in the room. 

13 Q Did you have like a mini bar with vodka and other 

14 mixed drinks? 

15 A No. 

16 Q What would you have had in the room then as far as 

17 alcohol goes? 

18 A Probably just that vodka. 

19 Q Did you have any beer in the refrigerator? 

20 A Possibly we did, but I don't remember now. 

21 Q While y'all were in the room for those 20 minutes, 

22 did y'all go on the balcony? 

23 A I don't think so. 

24 Q Did Lisa walk around the room? 

25 A Yeah. 
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1 Q Did y'all watch TV? What did you do in these 20 

2 minutes? 

3 A Well, I think we just kind of talked and -- yeah, 

4 maybe watched a little TV and drank a little bit, but we all 

5 wanted to go to the pool so. 

6 Q Was the balcony door open at that point? 

7 A I'm going to say probably not, because it was hot. 

8 Q So the air conditioning would have been on? 

9 A Uh-huh. 

10 Q And the balcony door would have been closed? 

11 A Yeah. 

12 Q Would it have been locked as well? 

13 A More than likely not since we were on the 8th 

14 floor. 

15 Q Would you say at that point that Lisa knew her way 

16 around the apartment? 

17 A Yeah. 

18 Q And that was the first time she'd been to the 

19 apartment? 

20 A Uh-huh. 

21 Q What'd she spend, 20 minutes in the apartment? 

22 A Yeah. 

23 Q And she knew where everything was? Did she know 

24 where the bathroom was in the apartment? 

25 A Yeah. 
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1 Q Tell me about the point at which y'all left the 

2 volleyball courts; where did you go? 

3 A I believe -- I think we started -- I think that 

4 that was when Phil decided, you know, he'd had enough, Lisa 

5 was getting out of control. So that -- I think at that 

6 point is when we all six of us started walking towards the 

7 pool; we were going to go back up to the room. 

8 And I believe that's when the security guard 

9 started walking towards us, because people had started 

10 complaining, because she was so intoxicated. 

11 Q What did people notice about her at the pool o~ at 

12 the volleyball courts? 

13 A Probably just how loud she was being. And I guess 

14 from what you say, climbing on the bar and 

15 Q Would you say that she was being rambunctious? 

16 A A little bit, yeah. 

17 Q When y'all walked back to the pool, who walked 

18 back to the pool, all six of you? 

19 A Yeah, I think we all kind of started moving back 

20 towards that way. 

21 Q Who walked back to the pool first? 

22 A I want to say -- I know it was definitely me and 

23 

24 

Lisa, because I definitely -- I think at that point Phil had ; I 
said something to me about, you know, let's try and get her 

25 back to the room. 
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1 Q Right. 

2 A So I was definitely with Lisa. And I.believe Phil 

3 was, you know, starting to follow. 

4 Q Right. Phil had said let's try and get her back 

5 up to the room, you said? 

6 A Uh-huh. 

7 Q And why did Phil want to do that? 

8 A Just because she was so intoxicated, she was 

9 getting to that point of being out of control. 

10 Q Okay. And at that point you walked back with her 

11 and the other four were back behind you? 

12 A Uh-huh. I believe so, yeah. 

13 Q So Stephanie was back behind you as well? 

14 A Uh-huh. 

15 Q So you and Lisa leave the volleyball courts 

16 and walk back towards the pool? 

17 A Uh-huh. 

18 Q - And at that point are you making your way back to 

19 the room? 

20 A That was the plan, yes. 

21 Q Had you left towels at the pool maybe? 

22 A Yeah. Yes. 

23 Q So maybe -- were you going back to the pool to get 

24 your towels? 

25 A Yeah. Yeah. 
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1 Q And then go back to the room? 

2 A Uh-huh. Yeah. 

3 Q And at that point Phil was under the understanding 

4 that you were trying to go back to the room? 

5 A Uh-huh. 

6 Q And he had recommended that? 

7 A Yes. 

8 Q Was Lisa being cooperative with you at that point? 

9 A Not -- no, she didn't want to go back, she was 

10 having a good time. 

11 Q And by a good time you just mean she was just 

12 partying--

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. Yes. 

Q -- at the volleyball courts? 

A Yes. 

Q Was she resisting you? 

A She had started to, yeah. 

Q And were you -- what did you do to respond? 

A 

that point 

her, she's 

Just, you know, tried to reason with her. But at 

I I know when she's telling me to get away from 

. I I'm being -- you know, can't reason wlth Iher I . 
Because her and I -- like I said, were so close, she would 

never do that to me sober, you know. 

Q Right. How big is Lisa? 

A She's definitely taller -- I want to say She(S 
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1 about five-eight. She was tall and thin. 

2 Q Five-eight? 

3 A Yeah. 

4 Q Usually when she gets drunk are you able to kind 

5 of control her? 

6 A Usually, yes. Yeah. 

7 Q And y'all had been out before drunk in which 

8 you've had to control her? 

9 

10· 

A Not -- not really. That's -- usually that's when 

she starts fighting with Phil and you can't reason with Jer 

11 so I just kind of stay out of it. 

12 Q Uh-huh. Y'all walked back to the pool and what 

13 happens next? 

14 A The security guards had come up and Lisa had 

15 started, you know, arguing with me and arguing with Phil and 

16 that's when the --

17 Q And so at that point Phil walked up behind--

18 A Yes, he was still --

19 Q -- you and Lisa by the pool and Phil walked up 

20 behind--

21 A Yes. So I believe at that point it was the two 

22 security guards, me, Lisa and Phil. 

23 Q And was Adam there as well? 

24 A He eventually came up, yeah. 

25 But at that point he was still at the volleyball 

~~ 
Q 



1 court? 

2 A 

3 Q 

4 the pool? 

5 
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Yeah, I believe it was just me and Lisa and Phil. 

What happened when the security guards arrived Jt 

55 

6 

7 

8 

A They were -- they saw how Lisa was fighting with 

me and Phil and so they decided-- they didn't want Phil Jo 

go up to the room with her. I guess because, you know, ttey 

thought they might help keep them separated, they wouldn't 

9 fight and 

10 Q What do you mean they were fighting at the pool2 

11 A They were just arguing. She didn't want to go 

12 back up to the room, you know. And I think at that point 

13 Phil wanted -- you know, he wanted to leave, because he --

14 you know, he wasn't having a good time anymore. 

15 Q Phil had been drinking at that-point though? 

16 A He had, but he -- God, he probably ha? maybe two 

17 drinks the whole day. 

18 Q Two liquor drinks? 

19 A Yeah. 

20 Q And they had only been there for, what, maybe an 

21 hour or so? 

22 A Yeah. 

23 Q So he had two liquor drinks within an hour? 

24 Possibly. Yeah. 

25 Q Did he have a drink in his hand at the point he 

I 
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1 walked up to the pool? 

2 

3 was. 

A I don't think so. He was not a partier like Lisa 

He was -- you know, he was very responsible like thlt. 

4 Like, you know, if he was going to leave, he wasn't going to 

5 have a drink in his hand and go drive down the street. 

6 Q Right. But at this point, he was still at the 

7 pool? 

8 A Yeah. And I don't believe -- I don't think any of 

9 us had drinks at this point. 

10 Q Okay. Why did -- why was it that Phil wanted to 

11 leave? 

12 

13 

A Because she was just getting belligerent and, you 

know, just being too loud and too -- you know, when you glt 

14 to the point where people are complaining and calling 

15 security, you know. 

16 Q Right. Tell me what happens next with security. 

17 A They suggested that I take her up to my room ana 

18 that Phil stays down in the pool area. And I really -- I 

19 

20 

21 

22 

23 

don't know why. Like I said, I think they should have just 

made us all go to the room or kicked Lisa and Phil off thl 

property. 

Q Uh-huh. 

A But at this point Lisa was so belligerent, she was 

24 just uncontrollably crying. She had to be -- Stephanie's 

25 boyfriend had to carry her--
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1 Q Not Adam. Stephanie and Ovidiu? 

2 A Yes. 

3 Q And yourself? 

4 A Uh-huh. 

5 Q Was she able to walk up to the room? 

6 A I'm not sure. Maybe not, that's why he was 

7 carrying her. But as soon as we got up to the 8th floor, 

8 she walked down the hall. 

9 Q Uh-huh. Did she know where the room was at that 

10 point, when she got up on the 8th floor? 

11 A Probably not. 

12 Q And did she walk in the right direction or--

13 A There was only -- yeah, it was only one direction 

14 to go. 

15 

16 

17 

18 

19 

20 

was 

Q 

she 

A 

Q 

A 

Q 

Was she aware of the fact that she was back in 

upset because she was going back to the room? 

Oh, yes. Yes. 

And she didn't want to go back to the room? 

She was still crying. No. 

And so she was conscious to the fact that she was 

21 going back to the room? 

22 A Yes. 

23 Q And she didn't want to go back to the room? 

24 A No. 

25 Q Was she upset because she was going back to the 
I 
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1 room? 

2 A Probably. But I think at that point she was so 

3 intoxicated she was just upset at everything. She 

4 probably -- you know, she probably didn't want to go home~ 

5 didn't want to go to the room, didn't want to go back 

6 down -- you know, she just -- I don't think she knew what 

7 she wanted at that point; she was just so intoxicated. 

8 Q Tell me who goes in the room at that point. 

9 A All four of us had gone into the room. And then I 

10 

11 

12 

think Stephanie and her boyfriend were starting" to argue 

about something, so they left and went out in the hallwa,' 

And that door automatically locks; you can't unlock it and 

13 keep it unlocked. So once you go out the door, you're 

14 locked out unless you have a key. 

15 Q Does that door have a -- a latch you can turn to--

16 A Yes. 

17 Q -- that jams between the door so it doesn't 108k? 

18 A Yes, it does. 

19 Q Had you ever used that before when you were moving 

20 in, to keep the door open? 

21 A Probably, but, yeah, not often. 

22 Q Right. How long were y'all in the room before 

23 Stephanie and Phil left? [sic) 

24 A Not long. I think they just pretty much dropped 

25 Lisa in the room and they had some personal issue going on 
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1 with them and they -- so within minutes they were gone. 

2 Q And they were there for a few minutes though at 

3 least. in the room? 

4 A Yeah. Uh-huh. 

5 Q And did they walk out or did you ask them to leawe 

6 or--

7 

8 

A No, they just walked out, because I was trying to 

Lisa was soaking wet, I was trying to get her, you knoJ, 

9 to change clothes, you know, wrap a towel around her. So I 

10 wasn't even paying attention to them. 

11 Q And where were you and Lisa in the room at that 

12 point? 

13 A I believe we were in the kitchen area still. 

14 Q And you were drying her off? 

15 A I was trying to. And she still kept telling me 

16 get away from her. I was just trying to let her be, I 

17 didn't want to upset her any further. 

18 Q And she was one of your best friends? 

19 A Yes. 

20 Q You were trying to talk to her? 

21 A Yeah. 

22 Q Did you also get her anything to drink at that 

23 point? 

24 A No. Oh, God, no. 

25 Q Did she throw up at that point in the room? 
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1 Q So you're not sure where Phil was at that point? 

2 A No. Somewhere outside, that's all I know. 

3 Q You say you watched her as she walked out on the 

4 balcony? 

5 A Uh-huh. 

6 Q Tell me what happens. 

7 A She walked out on the balcony, and like I said, I 

8 was standing in the kitchen and so I saw her; she walked on 

9 the balcony. She kind of sat down on the ground -- the 

10 floor of the balcony out there. 

11 Q Did she know she was on the balcony at that point, 

12 she was looking around? 

13 

14 

15 

16 

17 

A She wasn't really looking around. She was -- she 

was sitting -- the balcony faces out, and she was sitting 

against the wall facing in. She wasn't like looking ouJ at 

the ocean or anything. 

Q But she knew that wasn't the door out of the 

18 apartment? 

19 A Right. 

20 Q And ~he knew where she was in the apartment? 

21 A Yeah. 

22 Q And you say she was sitting on the balcony; there 

23 were chairs on the balcony? 

24 A There were, but she was sitting on the floor of 

25 the balcony. 
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1 Q On the floor of the balcony? 

2 A Yeah. 

3 Q Why did you allow her to go out on the balcony? 

4 A Just because I figured Phil and everybody else 

5 would be up there in a minute and, you know, I was just 

6 

7 

watching you know, like I said, she was very upset. So I 

. 1 d' h .1 wasn't go~ng to tel her on t go out t ere, you can't s~t 

8 out there. But like I said, I just watched and --

9 Q You had no reason to know or foresee that she 

10 would try and go over the balcony? 

11 A Oh, no, at all. 

12 Q And did any of your friends think that she might 

13 go up to the room and go over the balcony? 

14 A No. 

15 Q And all of y'all knew her really well--

16 A Yeah. 

17 Q -- is that correct? 

18 A Yes. 

19 

20 

Q And even though y'al1 knew her well, y'all had no 

I reason to know that she would try and go over the balcony? 

21 A Right. Right. 

22 Q And that's -- and you let her go onto the po~ch? 

23 A Uh-huh. 

24 Q Did she open the porch, or was it open, the 

25 balcony? 
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A She must have opened it. Because like I said, we 

had the air conditioner on, so she must have ope, ned the do1br 

'and walked out there. 

Q And once she did that, you didn't tell her not t 

or close it behind her? 1
0 

A No, I just -- like I said, just stood and watched 

her for a minute. 

Q How long was she out on that balcony? 

A It wasn't long, because I was about to walk out 

there with her. And I remember there was some kind of J 
knife sitting on the counter in the kitchen and I was _J I 

put it -- I personally hid it, you know, just in case sle 

was going to do anything stupid; she was that d~unk. 

Q Right. 

A So I'm like let me put this knife away first and 

I'm going to walk out on the balcony with her. 

So I turned my back to put the knife away, and as 

soon as I turned around, she'S climbing over the raililg. 

i Q Okay. This is not -- this railing is high enough 

where she couldn't fall over it; isn't that correct? 

A Yes. 

Q And she climbed over it? 

A Climbed over it. 

Q Did she use a chair to climb over it or--

A NO, she had very long legs. 
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1 Q And she climbed up and what did she do, she sat on 

2 the railing? 

3 A No, she -- I went running over to her, because D 

4 was going to grab her. 

5 Q Right. 

6 A She had climbed over so fast, she was standing on 

7 the other side and had her hands up on the railing. 

8 Q All right. So -- and indicate -- you just 

9 indicated that she climbed over the railing? 

10 A Uh-huh. 

11 Q And she was standing on the outside of the 

12 railing? 

13 A Yes. 

14 Q And she was holding onto the railing? 

15 A With her hands. 

16 Q Facing back into the apartment? 

17 A Into, yes. 

18 Q And why did she do that? 

19 

20 

21 

A The only thing we can come up with is that sne was 

just trying to get back downstairs. I 
Q Uh-huh. Be she knew at that point that she was on 

22 the balcony? 

23 A I'm assuming, yeah. 

24 Q At that point you ran out to the balcony? 

25 A Uh-huh. 
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1 Q And what happened? 

2 A And I grabbed -- like I said, I tried. to grab her, 

3 but she had -- at this point just leaning back with her 

4 hands up there, so I couldn't get her body. So I grabbed 

5 her wrists, and she just kind of just -- at that point let 

6 go. And I hadahold .of her for, you know, maybe five 

7 seconds before she just slipped out. 

8 Q Uh-huh. Did she try and pose or anything while 

9 she was on the balcony? 

10 A No. 

11 Q Did you have any. reason to believe that she was 

12 suicidal at the time? 

13 A No. 

14 Q When you put the knife away, were you concerned 

15 that she might stab herself intentionally or 

16 unintentionally? 

17 A Just -- like I said, she was so upset at thalt 

18 point she might just do something stupid just because she's 

19 so upset. 

20 Q And what was she so upset about? 

21 A Like I said, having to, you know, leave the pool 

22 and, you know, go back to the room or go home. 

23 

24 Phil? 

25 

Q 

A 

Was she also upset because of her arguing lith 

Probably but, you know, I don't think she rnew 
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1 that he was doing this for her own good, you know. 

2 Q Right. And you said that her and Phil would 

3 occasionally argue; what would they usually argue about? 

4 A I don't -- it was never usually unless they were 

5 drinking, and it was always Lisa that started it. So I'm 

6 

7 

8 

9 

10 

11 

not sure, I think she just -- whatever it was that was 

bothering her, nothing in particular. 

Q Would you say that when she was around Phil thar 
sometimes the arguments would get worse? I mean, sometimes 

J 

it would be better for her to get away from Phil? 

A Well, yes, but like I said, they only really 

12 argued when they were drinking together. So other than 

13 that, I mean they were inseparable. 

68 

14 Q Right. But when they were drinking, the arguments 

15 would happen when they were together and once they were 

16 separated they would -- they would argue less? 

17 A Well, you couldn't separate them. She wouldn't --

18 she didn't want to leave his side. 

19 Q At the point at which she was on the balcony, was 

20 somebody knocking on the door to try and get in the 

21 apartment? 

22 

23 

24 

I don't believe -- no, because they had no clue 

going on. I 
So they had no reason to try and get back into the 

A 

what was 

Q 

25 apartment? 
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1 A No. 

2 Q And he wanted to take her home just because they 

3 weren't having any more fun? 

4 A Yeah. At that point she needed to just go to 

5 sleep, you know? 

6 Q Would Phil have needed to go back to the room 

7 before leaving to get his keys and her purse? 

8 A Probably. Because like I said, we were just 

9 sitting up in the room; I was waiting for them to come up. 

10 Q How fast did she go over the balcony when you were 

11 in the room? You said -- you indicated it wasn't enough 

12 time for you to 

13 A Yeah, it was quick. Like within seconds. Yeah. 

14 Q And she was sitting on the floor, you said? 

15 A Uh-huh. 

16 Q And then you said within seconds she went over the 

17 balcony? 

18 A Yep. 

19 Q And did she lose her footing at that point or h0w 

20 was it that she --

21 A I think he just stepped off. And that's it. 

22 Yeah. 

23 Q Did it seem to you that she intentionally stepped 

24 off? 

25 A I would -- I think so, because if I'm. there trying 
I 
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1 to help her--

2 Q Right. 

3 A -- you know, she would have, you know, held on or 

4 something, you know. 

5 Q Right. But she didn't? 

6 A No. 

7 Q Was she -- after this incident, when's the next 

8 time you talked to Phil? At the scene there? 

9 A Yeah. 

10 Q And what did Phil say? 

11 A I don't really -- like I -- I mean, I remember 

12 apologizing to him, you know, that I couldn't, you know, 

13 hold you know, grab her and bring her over, you know. 

14 Q Uh-huh. What did Phil say? 

15 A He was just -- we were all just shocked. So I 

16 don't think he'S really saying much at that point. 

17 Q Did he tell you it wasn't your fault? 

18 A I don't know. I think he was just so shocked that 

19 he wasn't really saying much. And he was just very 

20 concerned about her. 

21 Q Did Phil indicate where he had come from to -- to 

22 the ground where she was? 

23 A I don't I don't even know if he saw her -- I 

24 know Adam saw her fall. I don't know if Phil did or not. 

25 Q Did you ride with her to the emergency room? 
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1 A No. 

2 Q Who stayed back at the hotel when she left for the 

3 emergency room? 

4 A I know it was definitely me and Adam., And I don't 

5 know if -- the,police came and we had to talk with them. 

6 Q Uh-huh. 

7 

8 

A And I think Stephanie and her boyfriend might have 

1 d 1 f h 't B t I k ' d f' , 1 I a rea yet at t at pOln. u now lt was e lnlte y'me 

9 and Adam. 

10 Q Do you recall a nurse giving her attention when 

11 she was on the ground right there? 

12 A No. To me it was just a bunch of vacationers; I 

13 had no idea who they were. 

14 Q Did you have any reason to believe that you 

15 couldn't take care of Lisa in the room? 

16 A No. 

17 Q Would Phil have any reason to believe that you 

18 couldn't have taken care of Lisa in the room? 

19 A No. 

20 Q Would any of the friends have had any reason to 

21 believe she would have hurt herself in the room? 

22 A No. 

23 Q And you said that the balcony door would have been 

24 closed? 

25 A Uh-huh. 
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1 You know, so --

2 Q Right. Do you have any reason to believe that ~t 

3 might have been better I mean, would it not have been 

4 better for you and her in the room without Phil since they, 

5 were arguing? 

6 

7 

A Because usually he's the only one that can real]y 

I control her when she gets like that. And she didn't -- you 

8 know, she didn't want me around her at that point. 

9 Q And she didn't want Phil around her at that point 

10 either though, did she? 

11 A I don't think -- I don't think she wanted any --

12 you know, at that point she was just so intoxicated I don't 

13 think she really knew what she wanted. 

14 

15 

Q 

A 

And y'all had been best friends for a long time1 

Yeah, at that point I had known her for probably' a 

16 little over a year. 

17 Q Would you say that she was your best friend? 

18 A Probably. 

19 Q Would you say that she would say you were her best 

20 friend? 

21 

22 

A Possibly. I mean, we never -- we were close, but 

I we never talked a lot on the phone when we weren't together; 

23 but I saw her almost on a daily basis so. 

24 Q So in the three weeks that you had been in Myrt]e 

25 Beach, you saw her mostly at her house? 

1"'1'1"\"'''''''' n,u\t\..,n 
I 
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JENNIFER LUNDI 
Cross Examination by Mr. Bryan 

1 railing are you talking about? 

2 A On the balcony. 

3 Q Okay. "When she turned around, Lisa was going 

4 over the balcony railing, which was about four feet high." 

5 Was that your estimate at that time? 

6 A Uh-huh. 

7 Q Okay. "She does not think that Lisa intended to 

8 commit suicide and believes that is real far fetched." 

9 A Uh-huh. 

10 Q Do you still believe that? 

11 A Yes. 

12 Q "The most reasonable explanation is that she was 

13 trying to get back down to Phil." 

14 A Yeah. 

15 Q That's what you believe? 

16 A Yes. 

17 Q Now, a little while ago you were askea a question 

18 by Trevor -- I was going to stay Mr. something, but Mr. 

19 Congalosi. [sic] 

20 MR. CANGELOSI: Trevor's fine. 

21 MR. BRYAN: Tangelosi. [sic] 

22 MR. CANGELOSI: Cangelosi. 

23 BY MR. BRYAN: 

24 Q With regard to her being aware that she was on the 

25 Bth floor, now, at the time we're talking about, she is 

I OMONAr.O nnnpRn ______ _ 
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JENNIFER LUNDI 
Redirect Examination by Mr. Cangelosi 

1 Q And so they didn't tell them they had to leave 

2 because they thought that y'all wanted to stay? 

3 A Yeah, I think they were trying to resolve it 

4 nicely so our guests wouldn't have to leave. 

5 Q Okay. And so the officers thought that the guests 

6 probably wanted to stay and continue partying and they 

7 didn't want them to -- they didn't want to force them to 

8 leave? 

9 A Right. 

10 Q And that's why they didn't? 

11 A Uh-huh. 

12 Q So it wasn't that the 'officers were preventing 

13 them from leaving. If they had insisted upon leaving, the 

14 officers would have let them leave? 

15 A I think -- I would think so, but I you know, we 

16 would have had I'm sure they had stuff up in our room, 

17 they all would have had to go to the room. 

18 Q Right. 

19 A But the guard was not letting Phil go up to the 

20 room so. 

21 Q And by not letting him go up to the room, you said 

22 earlier that he didn't hold him back, was he just talking 

23 with him? 

24 A Yes, they, I guess, were just standing back there 

25 talking with him. 
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