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ISSUES PRESENTED

ARGUMENT ONE: -
PetiTiOoNER OBJECTION To JOHNSON‘s BrieF AND PETITION TO BE

RELIEVED OF COUNSEL.

ARGUMENT THO:
Dip THE PCR CoURT ERRED IN DENYING PETITIONER'S A NEW TRIALs
WHEN PETITIONER COUNSEL DID NOT CONVEY THE POSSILBE DEFENSE(S)
TO CONFRONT THE STATE CASE.

ARGUMENT THREE: - - - -
WHETHER THE - PCR . COURT ERRONEOUSLY : DENIED  PETITIONER"S
DISCOVERY CLAIM WHEN SUCH EVIDENCE WAS EXCULPATORY AND TRIAL -
COUNSEL DID NOT HAVE THE DVD To CONSIDER iTS PROBATIVE VALUE

BEFORE HE ADVISE. PETITIONER TO PLEA GUILTY.



STATEMENT OF THE CASE

On MARCH 23, 2015, PETITIONER ENTERED A PLEA OF GUILTY TO ~
MULTIPLE CHARGES BEFORE THE HonoRABLE MAITE MURPHY' IN ORANGEBURG -

CounTy. PEGGYTHﬂﬁDS?AND‘BREEN STEVENS REPRESENTED PETITIONER AND -

AsuLeY CORNWELL REPRESENTED»THE STATE. PETITIONER PLED GUILTY TO

MALICIOUS'INJURY‘TOfPERSONAUIPROPERTYF=FﬂRST‘DEGREE BURGLARY,» A

WEAPON CHARGE, IMPERSONATING' A~ LAW ENFORCEMENT "OFFICE “OFF ICER,
CAR-JACKING., AND.' ARMED  ROBBERY.® JUDGE MURPHY ~ACCEPTED
PETITIONER'S PLEA. JUDGE MURPHY SENTENCED PETITIONER ~TO
CONCURRENT TERMS OF IMPRISONMENT TOTALING THIRTY YEARS.

On NovemBer 30, 2015, PeTiTioNER FILED A -PCR aPpLiCATION. ON
May 24, 2017, THE HONORABLE  ROBERT ‘E. HOOD HELD A "HEARING:
JONATHAN D. WALLER REPRESENTED ‘PZTITIONER AND Ruston W. NeeLy:
REPRESENTED PETITiIONER. JuDGE HooD GRANTED PCR ON ONE GROUND WITH
THE STATE’S CONSENT --AN ILLEGAL SENTENCE FOR CAR-JACKING. THE
MAXIMUN SENTENCE WAS TWENTY-YEARS SENTENCE IMPOSED BY JUDGE
MurPHY. JubGE HOOD RESENTED PETITIONER TO TWENTY  YEARS
IMPRISONMENT ON THAT CHARGE. THE PCR CourT DENIED PETITIONER'S
REMAINING ALLEGATIONS. THIS MeMmoranDUN FoLtows THe JOHNSO's

PETITION.



STANDARD OF REVIEW

WHEN DETERMINING ISSUES RELATING TO GUILTY PLEAS, THE COURT
WILL CONSIDER THE ENTIRE RECORD, ‘INCLUDING THE TRANSCRIPT OF
GUILTY PLEA AND THE EVIDENCE PRESENTED AT THE HEARING. HARRES V.
Leeke, 282 S.C. 131, 318 S.E.2p 360 (1984). SPECIFICALLY, THE
VOLUNTARINESS . OF A ~GUILTY PLEA IS NOT DETERMINED BY AN
EXAMINATION OF A.SPEC[FIC'INQUlR? MADE BY THE “SENTENCING JUDGE "~
ALONE, BUT IS DETERMINED FROM' BOTH THE RECORD MADE AT THE TIME OF

THE ENTRY OF THE GUITLY PLEA, AND ALSO FROM THE RECORD OF THE PCR
HEARING.



ARGUMENT OHNE

PeTiTioNER oBJECTION 7o JOHNSOM’S BRIEF AND PETITION TO BE

RELIEVE OF COUNSEL

PETITIONER OBJECTS TO DAVID ALEXANDER PETITION TO BE RELIEVED
AS COUNSEL OF RECORD., AND THAT THE GRANTING OF DAVID ALEXANDER'S
PETITION woULD BE DENY PETITIONER HIS RIGHT TO "THE EFFECTIVE
ASSISTANCE OF APPELLATE COUNSEL ON HIS FIRST COLLATERAL APPEAL OF
RIGHT.

Davip AvexanDerR (ALEXANDER) ~ 'WAS APPOINTED TO REPRESENT
PETITIONER ON A COLLATERAL - FOrR -PCR. Own- NovemBer- 25, 2019
ALEXANDER FILED A NO MERIT APPEAL., PURSUANT To JOHNSON V. STATE.
294 S.C. 310, 364 'S.E.2p 201 (1988),  CLAIMING  THE APPEAL IS
WITHOUT LEGAL 'MERIT SUFFICIENT TO WARRANT A NEW TRIAL WAS
SEQUENTLY MOTIONING THIS COURT TO BE RELIEVED OF COUNSEL.

PETITIONER OBJECTS TO ALEXANDER'S PETITION TO BE RELIEVED AS
APPELLATE COUNSEL ‘ON THE GROUNDS THAT THERE IS MERITOROUS AND
SUBSTANTIVE ISSUES AVAILABLE AND UNBRIEFED OR/AND IMPROPERLY -
BRIEFED THAT WAS PROPERLY PRESERVED FOR APPELLATE REVIEW DURING
His PCR HEARING DATED May 24.°2017 AnND RULED uPON aPRTL 13, 2018. -

PETITIONER ASSERTS HE HAS A RIGHT TO EFFECTIVE ASSISTANCE OF
APPELLATE COUNSEL ON HIS COLLATERAL APPEAL.- ALEXANDER SHOULD NOT
BE RELIEVED AS COUNSEL BECAUSE “PETITIONER CANNOT REPRESENT
HIMSELF (HYBRID 'REPRESENTATION) "AND " THIS HONORABLE COURT CANNOT
CONSIDER ANY PRO-SE EFFECT BY PETITIONER EXCEPT THROUGH APPOINTED

COUNSEL. PETITIONER REQUEST THIS HONORABLE COURT TC HAVEAPPOINTED
COUNSEL TO BRIEF THE FOLLOWING ISSUES IN ACCORDANCE T0 AUSTIN V.

STATE., 305 S.C. 453, 409 S.E.2p 395 (1997).
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DISCUSSION

Unper AMNDERS -V. "CALTFORNIA. 3R%&¢ U.S. 738, -87 S.Cr. 1836
(1969), THE UNITED ‘STATES SUPREME COURT HELD THAT AN APPOINTED
ATTORNEY MUST ADVOCATE HIS CLIENT'S CAUSE VIGOROUSLY AND MAY NOT
WITHDRAW FROM A NON-FRIVIOUS APPEAL ... APPOINTED COUNSEL MUST
PRESENT ON APPEAL [ALL] NON-FRIVIOUS ARGUMENTS REQUESTED BY HIS
CLIENT.

IN THE -INSTANT MATTER., ALEXANDER HAS ABANDONED ' SUBSTANTIVE
MERITORIOUS ISSUE(S)., THAT "IN GRANTING ALEXANDER'S PETITION TO BE
RELIEVED AS COUNSEL WILL RESULT IN A DENIAL OF EFFECTIVE
ASSISTANCE OF COUNSEL ON THIS APPEALJ DENY HIM DUE PROCESS AND
PROCEDURALLY BAR HIS CLAIMS. FOR FURTHER REVIEW.

IT MUST BE NOTED. REGARDLESS OF WHETHER AN ATTORNEY HAS BEEN
APPOINTED TO -ACT- FOR THE CLIENT OR RETAINED BY THE CLIENT, THE
CLIENT IS ENTITLED "TO FIDELITY FROM ALEXANDER; TO THAT END..
PETITIONER HOLD THAT ATTORNEY ~ APPOINTED BY SOUTH CAROLINA
Commission ON INDIGENT DEFENSE FOR THE PURPOSE OF RAISING CLAIMS
OF INEFFECTIVE ASSISTANCE OF COUNSEL.

THEREFORE., THE UNDERLYING SUBSTANTIVE CLAIMS THAT ALEXANDER

HAS ABANDOK IS RAISED HEREIN THIS MEMORANDUM.



ARGUMENT TWO

DID THE PCR=COURT”ERRED”FN"DENYTNG“PETTTIONER‘A”NEW”TRIAL’WHEN
PETITIONER "COUNSEL"DID~ “NOT 'CONVEY THE "POSSIBLE “DEFESE(S) TO
CONFRONT THE STATE CASE.~

FACTS

THE vicTiM DAVID SWITH (SHITH) STATED AT THE PLEA HEARING,
THAT:

“HE DROVE nY" caAR AwAY. HE' SLAMMED ME AGAINST THIE] CAR
TWICE...[THEN] HE THREW WE ‘IN THE WIDDLE OF THE STREET.”

PLEA RECORD DATED MArRcH 23, 2015, pace 20, (. 25; PAGE 21, LL.
1-3,

A DEFENDANT WHO PLEADS GUILTY " ON THE "ADVICE OF COUNSEL MAY
COLLATERALLY ATTACK THE VOLUNTARINESS OF HIS PLEA ONLY BY SHOWING
THAT:

(1). COUNSEL WAS INEFFECTIVE AND THAT
(2). THERE 1S A REASONABLE PROBABILITY THAT BUT FOR ERROR'S, THE
DEFENDANT WOULD HAVE PLEAD GUILTY.

WHEN CONSIDERING AN "ALLEGATION ON P.C.R. THAT A GUILTY PLEA
WAS BASED ON 'INACCURATE’ “ADVISE "OF COUNSEL, “THE TRANSCRIPT OF
THE GUILTY PLEA WAS BASED ON INMACCURATE ADVISE OF COUNSEL, THE
GUILTY PLEA HEARING WILL BE CONSIDERED 'TO DETERMINE WHETHER
INFORMATION CONVEYED BY THE PLEA JUDGE CAUSE ANY POSSIBLE ERROR
MADE BY COUNSEL. MOOREHAED v. STATE., 329 S.C. 329, 496 S.E2p 415
(1998); WoiLF:v. StatE, 326 S.C. 589, 576 S.E.2p 144 (2003).

AN EVIDENTIARY HEARING WAS HELD. PETITIONER TOOK THE STAND

ON HiS BEHALF. THE PCR COUNSEL ASKED:




f: 8 "oxkAv, Y'ALL DISCUSSED ANY POTENTIAL DEFENSE YOU 9 MIGHT
HAVE HAD FOR THOSE CHARGES?
A: 10 No., SirR.

11 Oxay. SINCE THAT TIME., DO YOU FEEL THAT YOU HAD SOME 12

DEFENSES?

13 Yes, sia. 1 60T A LOT OF DEFENSES.

14 Oxay. DiD vyou ‘AnD MR. STeEVEnS Discuss ANY [oF] THEM?

15 No., sIR.

16 OkaY. IF ‘Y ALL HAD.,  NOULD YOU HAVE STILL PLEAD GUITLY?

e

> D D> 2D >

17 Ne, Sir. I°wouLD HAVE WENT TO TRIAL?"

PosT CONVICTION RELUTEF 'RECORD DATED May 24, 2017 pace 16, tL.
8-17. [AFTER PETITIONER PLEAD GUELTY TO. THE OFFENSES TESTIFIED AT
HIS BROTHER TRIAL FOR THE SAME OFFENSES).

FHE FACTS INCIDENT TO THE PETITIONMER'S ARREST., IN WHICH
BROUGHT ABOUT THE “INDICTMENT” AND "CONVICTION” ARE [IN GREAT
DISPUTE. THE PETITIONER WAS INDICTED AS PRINCIPLE ON MULTIPLE
CHARGES 1.E., IMPERSONATING A LAW ENFORCEMENT OFFICER, A WEAPON
CHARGE, CAR-JACKING AND ARMED ROBBERY, TO NAME A FEW. HOWEVER, THE
FACTS STILL REMAINS CLEAR THAT PETITIONER'S COUNSEL COULD WNOT
HAVE SET  DOWM  AND  EXPLAINED- OR  DISCUSSED  “POSSIBLE
DEFENSES"” .PETITIIONER'S COUNSEL NEVER INFORM HIM THAT “IF HE PLEA
THEN HE GIVES UP THOSE “POSSIBLE DEFENSES” OR THAT HAD HE WENT TO
TRIAL, HE COULD BE GUILTY UNDER THE “HAND-OF-ONE., IS THE HAMND-OF
ALLY,

UNDER THIS THEORY, THE STATE WOULD HAVE TO PROVE THAT
PETITIONER ACTING TOGATHER OR SUBSTANRTIALLY ACTING TOGATHER
ASSISTING (CO-DEFENDANT'S) IN THE OFFENSE(S).

THe PCR’s COURT FINDING WAS 'ERRONECUS® BY RULING COUNSEL'S

DID NOT LACK “A REASONABLE INVESTIGATION” AND THAT THE “EVIDENCE
_..7..



AGAINST [PETITIONER) WAS OVERWHELMING.” SEE ORDER OF DISSAL PAGE
6-7.

FIRST, THE PLEA CoOLLOQUY IS VIOD THAT PETITIONER COUNSEL
INFORM HIM OF AN ' STRATEGY' OR 'POTENTIAL DEFENSE’ AGAINST THE
STATE'S CHARGES. SECOND, THE PLEA “COURT’S RULING (AND EXCEPTNCE
OF HIS PLEA), CREATED AN FALSE IMPRESSION OF THE “MATERIAL FACTS”
THAT THAT PETITIONER’'S (ACTUAL PRESENCE) “CONSTITUTES YOU BEING
GUILTY ... OF THE [] CRIMES.” SEE PLEA" RECORD PAGE 17, L. 25;
PAGE 18, LL. 1-2.

PETITIONER STATED AT THE PLEA HEARING:

MR. Seann: “1 was DRIVING, THEY (FIRST TIAE THE STATE EDENTIFIED
THE PERPETRATQRS{{KENDRmKA“SlNGLETON Aup ‘James Bryantl Go1 ouT.
OnLy Two 12 PERSON 60T OUT- AND HE [THE VICTIN DAVID SMITH] KNOW
THAT. | STAVED:IN THE TRUCK.

" THE COURT: DiD Yo WITNESS THEH D@ING THAT?

Mr. Sparn: YES, MA‘Am.

Tue Court: Do véu'KNow'ExacT&vwaAr EACH OF THEA DID?

~fiR. Spann: YES, Ma’an.

Tue CourT: TELL HE.

PLEA RECORD PAGE 17, LL. 11-18. [As oF 6eoD FAITH, PETITIONER
SEEK THE PLEA-COURT MERCY OR LENFENCY "IN THE INTEREST OF JUSTICE
TO HELP THE STATE TO CATCH EVERYONE INVOLVED.”] PLEA RECORD PAGE
14-15.

THE STATE CASE, AT 'BEST, ONLY DISCRIBES ‘ONE BLACK MALE'
“npPROACHED” MR. SMITH CAR. HE HAD A BADGE ON HIS HIP., AS WELL
AS, A GUN. THE BLACK MALE APPROACHED HIMJ ASKED FOR THE DRIVER'S
LICENSE. THE BLACK MALE 1. RECEIVED THE DRIVER'S --LICENSE FROM
SMITH, HE THEN PULLED THE VICTIM OUT OF THE CAR AND BEGAN BEATING

ON THE VICTIM. SEE PLEA RECORD PAGE 7, LL. 22-25; paGe 8.

..8..



THE PLEA AND P.C.R. RECORD IS CLEAR, HAD PETITIONER’S COUNSEL
INVESTIGATED THE CHARGES AND THEN EVALUATE THAT EVIDENCE WITH THE
POSSIBLE DEFENSE WITH THE PETITIONER, THE PETITIONER WOULD HAD

KNOWN THAT:
1. PRIOR KNOWLEDGE THAT A CRIME IS GOING TO BE COMMITTED, WITHOUT

MORE, 1S NOT SUFFICIENT TO MAKE A PERSON GUILTY OF THE CRIME.
2. [MERE] PRESENCE AT THE SCENE OF A CRIME, IN AND OF ITSELF DOES

NOT MORE A PERSON AN ACCOMPLESH. STATE v. CoLLins, 266 S.C.
566, 225 S.E.2p 189 :91976).

3. THE PETITIONER MEVER BECOME INVOLVED AFTER THE  COMMISSION OF

THE SUBSTANTIVE OFFENSE, " ONLY ESTABLISHEDING PETITIONER'S
‘MERE PRESENCE” AT THE SCENE. PLEA REcCorD PaGE 18, LL. 13-1&,

THE PLEA COLLOQUY OF PETITIONER AND THE STATE:

THE soLICITOR: “WERE YOU IN THE VICTIM'S VEHICLE WHEN YGU STOPPED
AT CanaL Oue Stor?
Fr. Seann: No, MA'am.

THEe SOLI@KTQR:rWHERE'HERE yau?

MiR. SPANW: [wAS AT HOME. | DOWE WENT AND PARKED THE TRUCK.
‘THE SOLICITOR: HHO WAS IN THE VICTIM’S VEHICLE AT CANAL ONE Stor?
Me. Spanun: KENDRICKA AND BRYANT.

THE SoLICITOR: IF YOU ‘DROVE YOUR TRUCK HOME HOW DG YOU XNOW WHO
WenT Te CanAL ONE STOP AND WH@ WAS IN THE TRUCK?

MR. Seani: BECAUSE ALL THEM WAS STAYING WITH HE.

THE SoLICITeR: SO THEY TOLD YOU THAT THAT’S WHERE THEY WENT?

MR. spann: YES, MA’An.

PLEA RECGRD PAGE 18, LL. 13-25; pace 19 AT 1: anD 4.
WHaT “CONSTITUTE  ACCOMPLICE” IS ‘ESSENTIAL ELEMENT'
/ﬁ\\&\fRTECIPAIIOM} BY AIDING AND ABETTING IN THE COMMISSION OF THE
ZDfFENSE. STATE v. LaneLEY, 334 S.C. 643, 646-49, 515 S.E.2p 98,

AR "3
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(1999).

THE PETITIONER'S CULPABILITY IS IN DISPUTE OR SUSCEPTIBLE  OF
DIFFERENT INFERENCES TO THE PCR COURT'S RULING (AND THE STATE'S
CASE) .

UPOM A REVIEW OF ALL THE EVIDENCE AS "WHOLE” IN THE LIGHT MOST
FAVORABLE TO THE STATE, AS IT MUST BE, IT IS “SUFFICIENT” TO GIVE
RISE THAT PETITIONER WAS NOT INFORM OF ANY ANY DEFERSE(S) AGAINST
THE STATE EVIDENCE. PETFITIONER PLEAD GUILTY UPON “INACCURATE

ADVICE” OF COUNSEL, PREJUDICE PETITIOGNER'S HIS RIGHT TO A TRIAL.

_10..



ARGUMENT THREE

WHETHER THE PCRCOURT "ERRONEOUSLY DENIED PETITIONER"S DICOVERY
CLAIM WHEN SUCH*EVIDENCE WAS EXCULPATORY AND TRIAL COUNSEL DID
NOT HAVEtTﬁEﬂBVH*TO“EUNSTDER”TTS”PROBKTIVE”V%tUEABEFORE”HES‘

ADVISE PETITIONER TO PLEA GUILTY. o

In BOYKIN V. ALABAMA, 3%& U.S. 7238, 89 S.Cv. 1709 (1969), TvHE
UNITED STATES SUPREME COURT HELD THAT BEFORE A COURT CAN ACCEPT A
GUILTY PLEA. A DEFENDANT MUST BE ADVISED OF . THE CONSTITUTIONAL
RIGHT HE WAIVING. ID. SPECIFICALLY, A DEFENDANT MUST BE AWARE OF
THE (1) THE PRIVILEGE AGAINST SELF-INCRIMINATION (2) THE RIGHT TO
A JURY TRIAL; AND (3) THE RIGHT TO CONFRONT GNE'S ACCUSERS. ID.

In LAMBERT. 225 S.C. 7574, 225 S.E.2p"" 340 91976). THE COURT
RECOGNIZE “KNGWING AND VOLUNTARY” WAIVER ©F STATUTGRY OR
CONSTITUTIONAL RIGHTS MUST BE ESTABLISHED BY A COMPLETE RECORD.
AND “MAY BE ACCGMPLISHED BY COLLOQUY BETWEEN COURT AND DEFENDANT,
BETWEEN COURT AND DEFENDANT'S COUNSEL GR BOTH.” STATE v. Ray, 310
S.C. 437, 427 SJE.20°171, 174 (1993).

*SurmounTinGg STRICKLAND®S HIGH BAR IS NEVER AN EASY TASK.”"
PADILLA V. KENTUCKY. 5%% U.S. 356, 371. 130 S.Cr. 1473, 1485
(2010). Aw INEFFECTIVE ASSISTANCE CLAIM CAN FUNCTION AS A WAY TO
ESCAPE RULES OF WAIVER AND FORFEITURE ~AND RAISE ISSUE NOT
PRESENTED AT TRIAL, AND 'so 'THE STRICKLAND STANDARD MUST BE

APPLIED WITH SCRUPUL@USACAREJ LEST “INTRUSIVE PGST-TRIAL INQUIRY"
THREATEN THE INTEGRITY OF THE VERY ADVERSARY PROCESS THE RIGHT TG
COUNSEL IS MEANT Te SERVE. STRICKLAND V. WASHINGTON. 44k U.S. AT

Nd o
89-690. 104 S.Ct. 2052.

-11_



THE EVIDENCE DBES NOT REFLEci PETITIONER AS A PRINCIPLE.
EXCEPT THROUGH THE PLEA AGREEMENT. HeweVER, PETITIONER WAS NOT
PROPERLY INFORM ©F ANY 'DEFENSE. EXCEPT WHAT WAS STATED BY
PETITIGNER AT HIS PLEA HEARING. ALTHOUGH.,IT CAN BE INFERRED BY
THE RECORD TO ESTABLISHED PETITIGNER'S“PRESENCE AT THE SCENE.
BUT uof‘As A RESULT OF PREARRANGEMENT TO AID, ENCQURAGE OR ABET
IN THE PERPETRATION OF THE CRIME.

PETITIONER'S TESTIMONY-AT HIS P.C.R. DISCLOSED:

“I TESTIFIED AT MY BROTHER’S TRIAL AND THE JURY “ACQUITTED"

HIRY .

IT WAS DURING HIS BROTHER TRIAL WHEN PETITIONER WAS INFORMED
THAT THE STATE OR/AND HIS COUNSEL HAD A DVD (videe) ofF THE
INCIDENT HE PLEAD GUILTY TG ON THE "ADVICE OF HIS COUNSEL. HaD
COUNSEL DULY INVESTIGATE AND INFORM PETITIONER THAT THE STATE
HAD A DVD (VIDEO) FOOTAGE GF THE ALLEGED CRIME. PETITIONER WOULD
HAVE FULL KNOWLEDGE OF THE CASE AGAINST HIM. THE DVD was
TANTAHOUNT IN ESTABLISHING A DEFENSE. HAD PETITIONER WENT TO
TRIAL AND TOLD HIS STORY TO THE JURY., THEY COULD HAVE FOUND
PETITIONER ACTED ONLY AS AN ACCESSORY === IS THE EQUIVLENT TO A
FINDING OF NOT 6UILTY. SEe CoLLInSs, SuPRA.. 225 S.E.2p At 192.
IT was AFTER PETITIGNER PLEAD GUILTY WHEN HIS COUNSEL MADE HIM
AWRAE OF AN EXISTING DYD VvIDED TYPE. IN FACT., THE VIDEG TAPE WAS
ACTUALLY EXCULPATORY 1IN NATURE; IN VvioLaTion oF BRADY V.
MARYLAND.

AT PETITIONER'S PLEA, PETITIONER TESTIFIED:

"1 wAS DRIVING, THEY 6T OUT, ONLY TWO PERSON GGT QUT AND HE

ErREVICTIN]  uew THAT: | STAYED IN THE TRUCK. THE OTHER TW® GOT

UT. | STAYED IN THE TRUCK.”
_12-



PLea Recorp pace 17, L. 11-13.

THE VIDE® CORRGBORATED PETITIONER'S VERSI®N OF HQ¥ THE
CAR-JACKING HAPPEN. HaD COUNSEL BEEN AWARE OF THE ExISTinG DVD
VIDES, HAD COUNSEL REVIEWED IT WITH PETITIGNER, A JURY @F HIS

' PEERS. OBVIQUSLY WOULD HAVE BELIEVED PETITIGNER'S VERSI®N AS DID
THE JURY BELIEVED HIS VERSION AT ‘HIS BROTHER TRIAL.
PLEa counseL TESTIFIED AT P.C.R. sTaTING:
"1 Deu’T HAVE A COPY ©F 'IT IN MY FELE. | CAN'T SAY WHETHER VE

HAD §T BEFORE @R AFTER HIS PLEA.”

See PCR RecorD baTeD Mav 24, 2017 pace 25, LL. 17-18.

REGARDLESS, THE VIDEG THAT WAS LATER SHOWN AT HIS BROTHER'S
TRIAL, WHEN [PETITienerR] DID TESTIFY PREFTY :MUCH. ACKNBWLEDGING
EVERYTHING., INCLUDING HIS @WN ACTIVITY AND ACTION OR THE LACK @F
HIS INVOLVEMENT IN THE MATTER. WHAT WAS TESTIFIED TO AT HIS
BRGTHER TRIAL“PRETTY MUCH CONFIRMED YHAT WAS ACTAULY @R THE

VIDE®.”

SEE TRIAL COUNSEL TESTImeny AT PCR pace 26, L. 7-11.

THE PETITIGNER MEVER POSSESS A WEAPGN. HE WAS NOT THE @NE'S
WHO CAR-JACK[ED] THE vicTim's VEHICLE. HE DID NOT IMPERSONATEDA
LAY EMFORCEMENT OFFICERs AND HE ~DID ‘NOT COMMIT ARMED ROBBERY.

AT THE PLEA, PETITIONER TESTIFIED THAT AFTER THE INCIDENT, HE
WENT STRAIGHT HOME. THE REAL PERPETRATOR'S INFORMED PETITIONER
THE EVENTS THEREAFTER LATER THAT DAY. SEE PLEA RECORD.

CLEARLY, PETITIGNER’S COUNSEL DID NOT INVESTIGATE AND
PETITIONER'S PLEA WAS® NOT “KHOWINGLY -AND VOLUNTARY® GIVEN

\\jy-vxaLATzam To STATUTORY OR CONSTITUTIeN BY THE RECORD SET

EFORTH. PETITIONER COUNSEL WAS INEFFECTIVE WHEN THE SURFACE

_13_



VIDEO EVIDENCE WAS INCONSISTENT TO THE STATE'S CASE AGAINST HINM.
PLEA RECORD PAGE 21-22. HaD PETITIONER'S COUNSEL HAD INFORM HIM
ABOUT THE POSSIBLE DEFENSE(S), PETITIONER WOULD HAVE BEEN ABLE T6
“COWFRONT THE STATE'S”CASE AND “DETEST” WHAT THE STATE HAD ALLEGED
IN THE INDICTMENT, WHETHER IT MATCHES UP WITHWHAT THE VICTIM HAD
SAID HAD GCCURRED.

LAST, BECAUSE PETITIONER'S COUNSEL WAS NOT AWARE GF THE VIDEG.
CGUNSEL HAD NOT INVESTIGATE THE CASE., HE COULD NOT HAVE HELP HIS
CLIENT, FOCUS ON WHG WAS ACTUALLY INVOLVED IN THE ALLEGED CRIMES.

PLEA RECORD., DATED MARCH 23, 2015. SEE ATTACHED ExHIBIT (A).

_lq_



CONCLUSION

FOR THE FOREGOING REASON;,PETITIONER'ShCONVlCTION‘SHOULD BE
REVERSED AND THIS CASE REMANED FOR. A NEW TRIAL OR AS AN
ALTERATIVE INSTRUCT APPELLATE COUNSEL TO REBRIEF THESE ISSUES
ACCORDANCE WITH AusTInN v. State, 305 S.C. 453, 409 S.E.2p 395
(1997).

RESPECTFULLY SUBMITTED,

/S/ ‘
TOURIARNOLD SPANN

DAVID ALEXANDER., EsQuIRe
APPELLATE DEFENDER

SOUTH CAROLINA COMMISSION ON
INDIGENT DEFENS

P. 0. Box 11589

CorLumBia, S.C. 29211-1589

ATTORNEY FOR PETITIONER

-15-



STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI T0 ORANGEBURG COUNTY

HONORABLE RoBerT E. Hoop, CirculT JuDGE

TOURIARNOLD SPANN.
PETITIONER.,

VS

STATE OF SOUTH CAROLINA.
ResPONDENT(S).

APPELLATE CASE NO. 2019-000525
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OFFICE OF SOLICITOR
First Judicial Circuit
140 N. Main St., Suite 7102
Summerville, SC 29434
(843) 871-26840
FAX (843) 871-2643
PTl (843) 873-7842

DAVID M. PASCOE

Solicitor

ACCEPTANCE OF SERVICE
State v. Spann

1. 4 cds (2 surveillance videos; 2 evidence processing discs)

oI .3
Received By: Date:
)

{ R

e’

The State of South Caroling

Courthouse, Amelia Street
Post Office Box 1525
Orangeburg, SC 29116
(803) 533-6252

FAX (803) 533-6004

PTI! (803) 533-6137




STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO ORANGEBURG COUNTY

HoNORABLE ROBERT E. HooD, CIRCUIT COURT JUDGE

TOURITAROLD SPANN.

PETITIONER,

VS.

STATE OF SOUTH CAROLINA

RESPONDENT(S).

CERTIFICATE OF SERVICE

THE UNDERSIGNED HEREBY CERTIFY THAT A TRUE COPY OF THE
MemoranDum 10 JOHNSON PETITION FOR WRIT OF CERTIRARI AND A COPY
OF THE APPENDIX EXHIBIT '(A) IN THE ABOVE CASE HAS BEEN SERVED
UPON THE SUPREME_ COURT OF SOUTH CAROLINA, DanieL E. SHEAROUSE,
CLerk ofF CoURT., PosT oFFICE Box 11330, CoLUMBIA, SOUTH CAROLINA

BY _PLACING THE saID IN U.S. mAaIL Box on THLS
DAY—Lf&———'ZOZO JANUARY.

/S/M._.Mm_
TOURIARONLD SPANN
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