STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from the Administrative Law Court
The Honorable H.W. Funderburk Jr., Administrative Law Judge
Docket No.: 18-ALJ-15-0032-AP

Appellate Case No.: 2019-000553

GRECORY MAUKEY 108, oo s oo i e anine b neersihs APPELLANT

RECEIVED
JAN 0% 207

SC Caurt leﬁ?‘?’ﬁﬁ,»«fs

| W 4 "(
YoM vl

S.C. DEPARTMENT OF PROBATION, PAROLE AND
AR SRR IR N (s oy o o7 i bt L AR nE iy Sy s A e o ST RESPONDENT

FINAL BRIEF OF RESPONDENT

Tommy Evans, Jr.
Assistant General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666 .

Columbia, South Carolina 29250

ATTORNEY FOR RESPONDENT



TABLE OF CONTENTS

Table of authorities. ............. e ........................ e, SO ii
Statemerllt- of issues on appeal..... TP J PR i
Statement of the case.............. TP, e SRTRIRE SR ol
Argument
1. The six member board constituted a quorum so the‘ denial of parole was lawful............. 2
Conclusion....... [T e :. . ................................................... J 5
i



TABLE OF AUTHORITIES

CASES

Barton v. S.C. Dept. of Probation, Parole and Pardon Servzces 404 S.C. 395, 745 S.E.2d 110
(2013) ......................... PP 4
Elmore v. State, 305 S.C.-456, 409 S.E.'2d 397.(1991)...... ...... e b
Jamesv S.C. Dept. of Probatzon Parole and Pardon Services, 377 S.C. 564,660 S.E.2d 288 (Ct
App. 2008) .................................................... PP 2
Leventis v. South Carolina Department of Health and Envzronmental Control 340 S.C. 118, 530
S.E.2d 643 (2000)...... e 5

STATUTES
S.C. Code Ann. §24-21-10(B)(2018).........coocvvrn.... ST SR U USRS 2

S.C. Code Ann. §24-21-645 (1984)..........vvorereereiirierieiienens, e, SUPTU 3.4



STATEMENT OF ISSUE ON APPEAL

1. Did the Parole Board deny the Appellant a substantial right to statutorily correct
- parole review and violate ex post facto clause in use of current version of parole
statute instead of version of statute at the time of the offense?



STATEMENT OF THE CASE

On March .21, 1986? the Appellant and several other people Were at the residence of the -
victim to visit her beyfriend, the cousin of the'Appellant. The Appellant returned later that night
while the victim was home alone, he then sexually assaulted, choked, and suffocated the victim te
death. When the beyfriend re'turned‘, he foun(l'the victim in the apartment deceased. He then
imniediately eontacted the Rock Hill police department. |

Though their in\lestigation the authorities determiried the Appellant as a.prinie susnect.‘ He
was then bought in fer questiening. During a lawful interrogation he gave a full eonfession. After
mal<ing this 'confession the Anpellant iyas charged With the offenses of murder, grand larceny,
criminal sexual conduct in the first degree,.and a gun law yiolation. 3

On August 28, 1986, the Appellant appeared before the Honorable William Howell for the
offense of murder. Upon the conclusion of this appearance the Appellant was sentenced to a term
of incarceration for the remainder of his natural life. At the: time he committed this o_ffense' South
Carolina law allowed an individnal.serVing a life sentence for mnrder parole eligibility upon the
'Seryice of tWenty y.ears.

Qn Augnst 23, 2_006,-the Appellant made his .initial appearance before the Parole Boar_d.v
Upon the concln.sion of this hearing the B._(‘)ard d.ecide'd to deny the Appellant an opportunity tQ be
r.eleased on parole. Since this initial appearance, the Appellant has appeared before the Board an '
additional seven times each resulting in a denial of parole. His last appearance occurred on
September 19, 2018. Parole was clenied due to: 1) the nature and seriousness of the current offense;
and, 2) an indication of violence in this or a»previous offense.. After receiving notiﬁcation of his

denial the Appellant decided to file a notice of appeal before the Administrative Law Court (ALC).



Within thi‘s anpeal the Appellant argued that the Board violated ex post facto by not
considering' the criteria that ekisted at the tirne he‘ committed the offense'. The Appellant also
argued that only six members were present making his denial unlawful. The Respondent argued
that the Board followed the mandates proscribed by the South Carolina Supreme Conrt in the
Cooper decision; and, there existed a quorum so the appearance of only six members did not
_violate South Carolina law.

On February 26,2019, the Honorable H.W. Funderburk determined that a qnornm of Board. :
‘members were present and since the Appellant di(l not obtain the majority of yes votes required
for parole, the denial of p_arole‘ was proper. Due to the parole being Aproperlyi cieni_ed the ALC
decided to affirm the decision of the Parole Board. |

.Upon being informed of the ALC"s decision to affirm the decision of the Parole Board the
Appellant decided to file a notice of appeal before the Courr of Appeals. Within this appeal the
Appellant argue_s that since he was not heard by a full Board of seven members so tlie ALC erred
in afﬁrrning the decision of the Parole ll3oard.

The Respondent will argues that as long as there is a majority of members present that
| _oonstitutes a ouorum Which allows the Board to liear a case and n.iake a decision. Since there exist
a quorum and the A;ipell'ant failed to gain a majority of yes votes he was lawﬁilly denied parole.
The decision of the ALC was lawful and should be upheld. The brief of the Responc_le'nt supporting
their det:enses follows. | | |
1. The six member board constituted a quorum so the denilaliof parole was lawful.

The Appellant argues that being allowed to go before only six members of the Parole Board

violates South Carolina law. Pursuant to South Carolina laW the Parole Board is composecl of

seven members each of which are appointed from each of the seven co'ngressional districts. S.C.



Code Ann. §‘24-2.1-10(B)(2018.). However, all seven members does not have to be present te
conduct business. As long as there is a quorum then a parole hearing can be heard and decided. In
the absence of any statutory or other controlling provision, the common-law rule that a majority
of the whole board is necessary to coﬁstitute a quomrﬁ applies, and the board rﬁay do no valid act
in ;he absence of a quorum. James v. 8.C. Dept. of Probation, Parole and Pardph Ser;vices, 377
S.C. 564, 569, 660 S.E.2d 288, 291 (Ct. App. 2008). .
o ~The Appellant argues that the denial of parole was unlawful in violation of ex post facto.
The Appellant believes that he was unlawfully deﬁied pérole after not receiving ‘a majority of the
- vote. The Ap'pellant'believes that he was held to the standard t‘hat‘ currently exist for violent.
offenders, thereby, neediﬁg a two-thirds vote rather than a simple majority to be granted parole.
The Appeliant conim‘itted this -offense pfior to June 3, 1986. Due to the Barton decision, all he
must obtain‘is a simple majority to be a§var_ded parole. He is required acquire four of the six votes
to be awarded parole. The Appellant was only able to aequire three VOtCS;. therefore, he was
lawfully denied parole.’ o |
The Appellant argues 'that he was dnly responsible for being awarded a méjority of votes,

so his denial wae in violation of ex post facto. The Appellant is correct, he is only responsible for
acquiring a majority votes which he failed to reeeive. At fhe time the Appellant eoﬁlmiﬁed this
offense South Caroling law stated: |

The Board may issue an order authorizing the parole which shall be

51gned either by a majority of its members or by all three members

meeting as a parole panel or the case ninety days prior to the

effective date of parole. :
S.C. Code Ann. §24-21-64S(1984)
As part of the Omnibus Criminal Justice Improvement Act 1986 additional language was added to

state that “at least two-thirds of ‘the members of the ‘board must authorize and sign orders



aufhorizing parole for persons canvicted of a violent crime as deﬁa_ed in Section 16-1-609.” S’.C. .
Code Ann. §24-21-645.(2012). The Appellant is serving a life sentence for the classified violent
crirneyof murder. The South Carolina Supreme Court decided in the case of Barton v. S.C. Dept.
of Probation, Parole and Pardoﬁ V_Seryice, 404 SC 395, 745 S.E.Zd 110 (2013), that requiring an
inmate con\:/icted prior to 1986 a t_wo-thirdé vote to 'be'granted parole is a violation of ex post facto.
The Appellant argues that due to Barton the B_oard V.iolated the law by requiring a two-thirds vote
for his release. At the conclusion'_of his hearing the. vote was tbree for and three against so there
was no majority. The Appellant never received thé sufﬁcieﬁt amount of votes to be granteﬁd parole.
He was laV\;fully denied parola so he is not entitled to any relief. | '

In Barton, the Appellant Thalma Barton Was serviag a life sentence for the offense of
murder;, She appeared before the Board oh January 8, 2012, with six members present, four voted
in the .afﬁrmative ‘to release Ms. Barton on parole. Barton, at 399. Th_e. existing lawa,required a
tWo-thirds votes for all Sevan (7) members, so the Board determined Ms. Barton failbed to receive
fhe required number of votes to bé released on parole. Upon receiving th¢ order of denial Ms.
Barton appealed. The South Carolina .Suprem‘e Court decided that since the law existing at the time
of the offensé allowed a majority, the denial of parole violated ex post facto.! lUnlike the Apbellant
in Barton, the Appellant' in the present case only received thrée' afﬁrma’_[ive .votesv not four which
would have granted him parole. Due to the Barfon decision all individuals who was convicted
priar to June 3, 1986, for a violent affénse needs only a majority of votes to be granted parole. The
Appellant admits he only received three afﬁrmative votes. This is not a majority, so he is not

allowed to be released on parole. The Appellant failed to provide evidence revealing he received

! The law existing at the time of the offense, and not at the time of sentencing determines whether an increase of
punishment or reduction of benefits constitutes an ex post facto violation. Elmore v. State, 305 S.C. 456, 459, 409
S.€.2d 397, 399 (1991). o



the four votes needed to be granted parole, so he failed to meet his burden. In administrative
proceedings the general rule is that an Appellant for relief, or a privilege has the burden of proof
and the burden of proof test upon who files the claim with an administrative agency to establish
that required conditions of eligibility have been met. Leventis v. South Carolina Department of
Health and Environmental Control, 340 S.C. 118, 530 S.E.2d 643 (2000). The decision of the ALC
should be affirmed.
CONCLUSION
Based on the foregoing reasons the Respondent respectfully requests that the final decision

of the South Carolina Department of Probation, Parole and Pardon Services be affirmed.
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