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STATE OF SOUTH CAROLINA- ..
COUNTY OF CHARLESTON

FORM 4

JUDGMENT IN A CIVIL CASE

IN THE COURT OF COMMON PLEAS" F‘ ﬂ & E @ CASE NO. 2013-CP-16-3251

Winsor Custom Homcs, LLC; The Daniel Island

Rosemary Connelly

‘ZUIS‘SE%’ =2 AWIG: IS

mpany, Inc.; Clarke Design Group, L1C;
aren A. Nclson and John W.Edelen

PLAINTIFF(S) JULE

1 ARHSTROHREFENDATO)

' CEERK DF COURT
Submitted by: . \

Attorney for : [ ] Plainti{f ] Defendant
or

(] Sclf-Represenied Litigant

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a trial by jury. The issues
DECISION BY THE COURT. This action came o trial or hearing before the court.
ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCE; [] Rule 41(a),

SCRCP (Vol. Nonsuit); [] Rule.43(k), SGRCP (Scttled); [} Other
ACTION STRICKEN (CHECK REASON}: [[] Rulc 40(j), SCRCF; ] Bankrupicy;

O Binding, asbitration, subject-totight Lo restore to confirm, vacate or modify

O
: have beentried and a verdicr fendercd.
X
The-issues have been tried or heard and 2 decision rendered.
O
EI
arbitration wward; (J Other
L]

DISPOSIT]ON QF APPEAL TO THE CIRCUIT COVURT (CHECK APPLIQABLF BOX):
[ Affirmed: 0 Reversed;. [} Remanded; [T] Other

NOTE A'ITORNEYS "ARE  RESPONSIBLE FOR NOTIFYING LOWER COURT, TR’BUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT 1S ORDERED. AND ADJUDGED: [} Scé attached order (formal.order ta follow) [X] Statement of Judgment
by the Court: This casc-caption is now "Roﬁsem’ary Connelly v. Winsor Custom Homes; LLC" as all other
Defendants previously named inthe caption are no longer parties to. this case.

ORDER INFORMATION

This order [ ends [ does not end the case.
Additional Inforsnation {or the Clerk-:.

INFORMATION FOR THE PUBLIC INDEX
Complete this section below ‘when the Judgment affects title to feal or personal property or if any amount
should be enrolied. If there is no judgment information, indicate “N/A” in one of the boxes below.

Jndgmenl in Favor of
(List name(s) below)

Judgmeant. Agalnst
{List name(s) below)

Judgment Amount To be:Enrolled
{List amounti(s) below)

N/A

b

N/A

"I applicable, describe the property, including tax map information and addrcss referenced:in the ordér:”

.. The judgriteit information above has been provided by the submitting party. Dispuies concermirig the amounts contained in 'this
form may be addressed by way of matign pursuam 10 the SC Rules of: Civit Procedure. Amounis to be computcd such as interest
or-additional iaxable. costs not avdilable a1 the e the form arid final order are submitted fo the. judge ‘may be pruvndcd o the
clerk. Note: Title abg{rhetors and resegeghers should refer to the official court order for judgment details.

- 5/27

Cirguit-Courlt Ju'd%

SCRCP Form 4C

“ROA 001
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS

FORM 4

JUDGMENT IN A CIVIL GASE

CASE NO. 2013~ CP-IO-3@

X%

Rosemary Connelly Winsor Custom Homes \LLC2S # 1S ’:’j’
T 7,
PLAINTIFF(S) DEFENDANT(S) \ o7 B
Attorney for : [ | Plaintiff Defghtdant 2
Submitted by: or %% :.9
[ Scif-Represented Liti ant a3
DISPOSITION TYPE(CHECK QNE) \
X JURY VERDICT. This action came before the court for a trial by jury. The issues  ©
X have been tried and @ verdict rendered. o
O DECISION BY THE COURT. This action came 16 rial or hearing before the court.
The issues have been tricd orheard and a decision rendered.
[0 . ACTION DISMISSED (CHECK REASON): [J Rulé 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [[] Other
[0  ACTION STRICKEN (CHECK REASON): [ Rule.40(j), SCRCP; [J Bankruptcy;

[] Binding arbitration, subject to right 1o restore 1o canfirm, vacate or modify

" arbitration award; [ Qther

O DISPOSITION OF. APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): ‘

[ Affirmed; [7] Reversed; [] Remanded; [[] Other

NOTE:  ATTORNEYS .ARE RESPONSIBLE FOR NQTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT CQURT RULING (N THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) B Statement of Judgment

by the Court:

The trial in this case came before this Court on August 24, 2015, Plaintif was represented by Michael
Gruenlow, Esq., Patrick Chisum, Esq., and Brian Holmes, Esq.,-of' Gruenlow Law. Defendant was fepresénted by
Russcll Hines, Esq., and Stephen Brown, Esq., of Young Clement Rivers, LLP.

On August 28, 2014, a unanimous jury found that Defendant was ﬁﬁy percent (65%) negligent and that
Plaintilf was fifty percent (35%) negligent. The jury found the Plaintiff suffered $500,000.00 in actual damages.
Therefore, after allocating the proportionate shares of liability, the Gourt finds that the Plaintiff is entitiéd 10 2
judgment of $325,000.00 against the Defendant.

ORDER INFORMATION

This order E ends [_] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be.enrolled. 11 thiere is no judgrient.information, indicate “N/A" in one of the boxes'below,

Judgment in Favor of
{List name(s) below)

Judgment Against
(List name(s) below)

Judgmeat Amount To be Enrolled
(List amonnt(s) below)

Plaintiff Rosemary Connelly | Winsor Custom Homes, LLC | $325,000.00

The jodgment information above has becn provided by the submilting party. Disputes:concerning the amounts containcd in this

form may be addressed by way of motion pursuant to the SC Ruies of Civil Pidcedure. Aimounts to be computed such as intefest

or additional taxable costs not available at thedime the form and final order arc submitted 10 the judge may be.provided 1o the
Qm'a/mcrs shauld refer-to the official courl order for judgment details.

clerk, Note%abs’t;actbts and
% /I/Z/g/

2117

(}Vrcuitlfou lJijdgc‘ “ /

SCRCP Form 4C (12/2011)
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.+ ~STATE.OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

CASE NO. 2013-CP-10-3251

COUNTY OF CHARLESTON
ROSEMARY CONNELLY
' Plaintiff, VERDICT FORM

vSs.
WINSOR CUSTOM HOMES, LLC

Defendant.

L e e et N S A N St e S e e et

1. DO YOU UNANIMOUSLY FIND THAT THE DEFENDANT'S BREACH OF DUTY
 PROXIMATELY CAUSED THE PLAINTIFF'S INJURIES?

e
NO

IF YES, GO TO QUESTION 2.
IF NO, STOP.

2 DO YOU UNANIMOUSLY FIND THAT THE PLAINTIFF WAS NEGLIGENT?

v ves
NO
IF YES, GO TO QUESTION 3,
IF NO, GO TO QUESTION 4.
ROA 003
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3., IFYOU ANSWERED YES TO QUESTION NUMBER 1 AND YES TO QUESTION
NUMBER 2, THEN ANSWER THIS QUESTION.

TAKING THE COMBINED NEGLIGENCE THAT PROXIMATELY CAUSED THE
PLAINTIFF'S INJURIES AS A WHOLE, WHAT PERCENTAGE OF THAT
NEGLIGENCE IS ATTRIBUTABLE TO THE PLAINTIFF AND WHAT
PERCENTAGE IS ATTRIBUTABLE TO THE DEFENDANT?

PLAINTIFF 25 %
" DEFENDANT LY %

NEGLIGENCE PERCENTAGES MUST TOTAL 100%.

IF'THE PLAINTIFF'S PERCENTAGE OF THE COMBINED NEGLIGENCE IS LESS THAN
THE DEFENDANT’S PERCENTAGE, GO TO QUESTION 4. IF THE PLAINTIFE'S
PERCENTAGE OF THE COMBINED .NEGLIGENCE IS GREATER THAN THE
DEFENDANT'S. PERCENTAGE, THEN STOP. :

ROA 004
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4. IF YOU ANSWERED YES TO QUESTION. NUMBER 1, PLEASE STATE THE

TOTAL AMOUNT OF DAMAGES, IF ANY, SUSTAINED BY THE PLAINTIFF DUE
TO DEFENDANT'S NEGLIGENCE. IF YOU ANSWERED QUESTION 3, DO NOT
REDUCE THIS AMOUNT BY ANY PERCENTAGE FROM THAT QUESTION.

s Ny ), (X )'D..,!:’}L )

U~ FOREPERSON

Dated: !—iugusl ag 2015,

Chatleston, S.C.
Page 3.0f 3
ROA 005
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STATE OF SOUTH CAROLIN A ?g = F*% JUDGMENT IN A CIVIL CASE
‘COUNTY OF CHARLESTON |~ B&_ f. &7
IN THE COURT OF COMMOV PLEAS CASE NO, 2013- CP-10-3251
Rosemary Connelly Winsor Custom Homes, LLC
PLAINTIFF(S) DEFENDANT(S)
Attorney for : [] Plaindff [ ] Defendant
Submitted by: _ or
[] Self-Represented Litigant
~ DISPOSITION TYPE (CHECK ONE)
O JURY YERDICT. This action came before the courl for a trial by jury. The issues
have beén tried dad a verdict rendered.
x| DECISION BY THE COURT. This action came to irial or hearing before the courl.
The issucs have been tried or heard and a decision rendered.
I} ACTION DISMISSED (CHECK REASON):{] Rule. 12(b), SCRCP; [ Rulé 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other
O ACTION STRICKEN (CHECK REASON): [] Rule 40(), SCRCP; [] Bankruptéy;

‘[ Binding arbitration, subject to right to restore (© confirm, vacale or modify
arbitration award; ] Other
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (. CHECKAPPL ICABLE BOX):
[} Affirmed; [] Reversed; {] Remanded; [ Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAIL

IT ISORDERED AND ADJUDGED: [ Sce attached order (formal order to follow) X Statemeni of Judgment
by the Gadn:  This matter came before the Court.on Defendant’s post-trial motions filed on September 8, 2015
and afgued before this Courl on Novémber 11, 2015. Defendant’s Motions for New Trial Absolute and Remittitur

are-both denied,

ORDER INFORMATION
This oider B ends [ does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Compléte this section bélow when the judgment affects title to réal or personal property or if any amount
should bé enrolied. If there is.no judgment information, indicate “N/A™ in-one of the boxes below.
Judgment in Favor of Judgrnent Against Judgment Amount To be Enrolicd
(List mame(s) below) {List name(s) below) {List amount{s) below)

Plaintiff Rosemary Connelly | Winsor Custom Homes, LLC | $325,000.00

The Judgmcnt infarmation above has been provided by the submitting parly. Disputes concerning the amounts containced i it this,
form may be addressed by way of mation pursuaal to 1he, SC Rules of Civil Procedure. Amounts to be computed spch as intesest
or additional taxable’ costs nol available at the time the form and final order are submmcd to the judge may be proylded 1d the”

clcrk hote' Titlp4l nd rese rche puld refer to the officiat court order for judgment detail. /
2117 Q'S/ %

Eiruit C((ur.t .udge »g Judge Code

. SCRCP Form 4C (12/2011), - . coTe st TPaget T
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STATE OF SOUTH CARQULINA,
' [N THE COURT OF COMMON PLEAS _.
COUNTY OF  BERKELEY

SUMMONS .

Fil.E NO.

ROSEMARY CONNELLY,,
. Plaintiff,

Vs,

WINSQOR CUSTOM HOMES, LLC., THE
DANIEL ISLAND GOMPANY, INC,,
CLARKEDESIGN GROUP, LLE.,
KAREN A, NELSON; & JOHN W.
EDELEN,

Defendant.

TO THE DEFENDANT ABOVE-NAMED:
YOU ARE MHEREBY SUMMONED -agd required to ansiver the complaint heréin, a copy of

which is herewith seived upon you, and 10 sérve axcopy of your answer to this cémplding upon the
subscribier, at the:address shown: belpw, Within thirty {30} days aler service hereof, excliuiveof the.
day. olsuch service, and if you- fail -answer the- complaint, judgment .b): :déi-‘az;lt will he rendered

" against you for the relief demandedinthe.complaint.

Charleston, South Carolima.

PAajti A torvey for Plaintit?
Dated: June-d, 2013
Address:  GRUENLOH LAW FIRM
9 Broad Stieet, Suite C )
Charlesten, South Carolina 29401
(§43) 4T4-1890
(843).577-072! (Facsimile)

SCCA 401 (5702);

TTROATO07
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STATE OF SOUTH CAROLINA

} INTHE COURT OF COMMON PLEAS

Defendants.

Plaintiff, Rosemary Connelly, complaining of Defendants Winsor Custom Homes, LLC.

The Dariiel Island Company, Inc., Clarke Design Group L1.C, Karen A. Nelson,.and -John W.

Edelen (hereinafter collectively as “Defendants™) would, through her undersigned caunsel,

respectlully show unto this Honorable: Court 4s follows:

[

2

PARTIES
Plainiift Rasemary Connelly is a citizen of the State of South Carolina‘and resicent of
Charleston County.
Detendant Kareit A. Nelson. (hereinafier “Nélson™), Is a ¢itizenof South Carolina and

resident of Barkeley County and may be served at her residence ofﬁEQ';,{,;; =0

)
COUNTY OF CHARLESTON )
) CASENO, 2D\ dcr- =3B\
ROSEMARY CONNELLY, ) . 2. ath
Plaintiff, ) o < e
: [ L %4
) % o 2 ¥
versus ) \ Se ¥ ﬁ}iﬁ'
N : _ ) N o g
WINSOR CUSTOM HOMES, LLC., THE ) COMPLAING =72, % .
_DAMIEL ISLAND COMPANY, INC., ) JURY- TRIAL DEMANDIZS 7%
CLARKE DESIGN GROUP, LLC., KAREN A, ) \ 2% ©
NELSON, & JOHN W, EDELEN, )
) \

1

REDACTED=". 227 K

Defendant John W. Edelen, (hereinafter “Edelen™), is a citizen of the:State of South

Carolina.and resident of Berkeley County and may be served at-his residenice o*f%?ﬁj |
, e

Defendant Winsor Custon: Homes, LLC, (hereinafiér “Winsor), is, upon information

ROA 008
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10,

12

and bfilicl',‘a corporation organized and exisling under the laws of Seuth Carolina.and
a‘utporize‘d to do business in glxis State and may be served through its registered agem
Jeffrey M. Thomus at 234 Seven Farms Drive, Suite 201-C, Daniel Island, SC 29492,
Atalliimes refevang, Defendant Winsor was cmployed hy and was acting as an agent of
Defendants N'c'!son and Edelen.

Defendant The Daniel Island Company, Inc., (hereinafter “Daniel Island™)is a corporation
organized and existing under the aws of South Carelina and authorized 1o do business in
this Staterand may be served through its regisiered anent Frank W. Brumley at 50 Broad
Sﬁcerk Charleston, SC ’294011 .

At all.times refe.vant; Defendant “Daniel Island™ is the developer of the masier planned
“lifestyle community™ located on Danicl Island, South Carolina,

AL alt times relevant, Dcféndéut “Danjel Island” awned, monitored and maintained the
sidewalks and right ofways,

Atall times relevany, Defendant Daniel Island moniwared, regudated and governed any
and dll censtructian projecis within the Daniel Island community.

Defendant Clarke Desigq Group, LLC., (hercinalier “Clarke™) is a corporation organized

and existing under the laws of South Carolina and authorized 10.do business in this State

Atall times relevant, Defendant Clatke was the designer of the constriction projeot

":“imd was.employed

locaiéd m?%?DAU‘?—TP%ﬁ%’;" -

by and wag acting as an agent of Defendants Nelson, Edelen and Winsor..

S 3

ROA 009
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JURISDICTION AND VENUE

13, This Cewnt has subject matter jurisdiction-over this controversy 'in accordance wilh
Article V. §11 of the South Carolina Constitution.

14, This Cowrt has personal jurisdiction over Defendants pursuant 1o 5.C. Code §36-2-802 &
§36-2-803.

15, This Court is the proper venue for this controversy pursuant 1o S.C. Code §15-7-30,

FACTUALALLEGATIONS

16. Upon informatian and belief, Defendants Nelsan and Edelen obtained the property

located at REPACGTELRZ - m;%%g‘:“ TOUEEED L Vlthercinafier *the

Premises™) from Danjel Island Associnles L.L.C.; by Limited Warranty Deed on April
15,2010,

17. Upon information and belief, Defendanes Nelson and Edelen contracted with Dcfen‘dam
Winsor for the constraction of a nesv home on the Premiscss prigr to lune 6, 2011,

18, Upau information and belief, Defendants Nelson and Edelen contracted with Defendant
Clarke for the design of"a newhorme on the Premises prior to Jung 6, 2011,

19, Ondunc 6, 2011, the Premises were still under construction.

20.  Priorto June 6, 2011, The Defendanis or their agents erccted a black plastic barrier fence

which ran parallel to the sidewalk and was approsimately three feet high.

21 The barrier was partially and inadequately sceured (o the ground on June 6, 2001 1.
22, Onthe date of Junc 6, 2011 the black plastic barrier fonce was-in disrepair and was

encroaching on the sidewalk or right afway al varidus places along, within, and/or

abutting the property line of the Premises and the sidewalk or right ofway,

]
(9]

On hune6; 2011wt approximately 9:15 am, Plaintiff, dccompanied by her friend Corey

Lo

ROA 010
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Smith; was jogging inthe area of the Premises on the sidewalk or ¢ ght of way.
Plainiff was an invitet of the sidewalk or right ofway at 'rhefsid,c_walk-,.located' direcily in
frc?nw(.of‘aiw;i at the Premises.
The fdet thar the plastic Barrier was inadequately sectred o the groind was: unkrgwn 1o
ii1g Plainiiff as-sheaapproached the b;u.'r'icif.
While the Plaintit was joggj’ﬁg on the sidewalk located on thePremisgs, a gust of wind.
caused the blaek plastic-barrier fénce 1p~1sgidd_cﬁlj;{ and uiiexpectedly, engroach farther into
the sidewalk ar Fight 6fway. |

\
Plaintiff had no reason 10 knpw or 1o expect ‘lh_al theblack p)asﬁc_bém'i‘er fence wt?ulﬂ
suddénly encroach iing the sidéwalk orvight of way s she xvﬁs%ibééjhg bythe Premises.
Plainift, while jogging on the sidewalk orrightofway in ffont of the Premises, through
o: faiult oF Wer Gwh, hiad: hef Ic;"g-;[fcﬁonj&c“rilﬁﬁ gled with the black plastic-barrier fence that
was infrudingonto the sidewalk. K (
'l.‘l_l'e black' plastic barrier entangled in Plaimliff*s legs caus'qd"hei‘ to: fall héad: first into the
ground thereby causing severe injuries.to the Plaintiff, |
* Defendants had deteal ar constructive notice that the bariici eréeled avthe Premiseswas
erected, .sfecu_réclmn_d/or maintained defectively.
Defendants had actual or constructive natice ihat the harrier erectsd at thie. Premises.was
defective and unreasonably dangerois. )
JDer'c';ndjants: ha,{i} a‘ctuz__;;l or-constructive natice that-the hawier erecied atthe. Prc,':_ﬁxisés was
in-violation of building; maintenance, munigipal and/or other.codes and regulations and
the. taw of South Caroling. .

The construction ai¢a lacked proper signage 1o wam of the defective and unreasonably:

-

ROA 01T
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L

40,

dangerous condition of' the preniises and sidewalk which contributed to the defective and

unreasonably dangerousicondition of the Prémises.

Due to:hier fall, Plaiintif suffeved significansinjuries including; bur ror liinited fo, daimage
1o her laaewd: foreliead, brain, nase, right:shoulder, right knée and right foort, ribs and
cotitiiues o suffei From ongging reduced. mobility and range of motion.

Due to.her fall, Plaiptiff has suffered from a loss of her sense of smell and tasie that is
likely to, be a continuing and permancent condition..

Due 16 het fall, Plaintiff had 10 unidéres-medical n’e&iiﬁién'l: includifig tedtment fora
coneussion, an opeml‘i‘on 1o careeet her broken nQ“'s-e and- ather necessary medical
ttedument and expenses. -

CAUSES OF ACTION

_ FORA FIRST COUNT .
NEGLICENCE/NEGLIGENCE PER SE/GROSS NEGLIGENCYE,

Plaintiff incorperates all previous paragraphs by reference asif fully set forth herein.

Atall times relevant, Déféhdaits Nelson and Fdclgi, s ovwners of the Premises, owed

PlaintiffFa duty 1o eie»‘c’:isc feasonable or Grdinary care for her safety and well-being of
Avrall'times relevani, Detendane. Winsor. as builders and.agents:of the owners. ofthe
Premises, m‘yeﬂ» Piaimi'r"r;' a duty’1o exercise reasonablé and ordinary cai€. for the saféty
and well-being of persons passing by on the atthé Premi's‘eé.

Avall times.relevant, Defendant Daniel Island, ds owners ofthe sidewalk, owed Plaintilt
a duty to exercise reasonable or ordinary care.forher safety.and well-being of persons’
passing by-and using the sidéivalk,

Atall timgs relevant, Defendant Clarke, as designers of the construction project on the
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Premises, owed PlaintifT a duty g exercise reasonable and ordinary care for the safety

and well-being of persons passing by on the sidewalk ai the Premises.

42, Defendants were ne

a.

£

U=

4
Lo >4

gligent and/or grossly negligent in the following ways:

Failing to maintain the Premises ina-safe condition free from defective and

unreasonably dangerous: conditions;

Failing (o design and conducl"c&mslmc('ion at the Premises in such a way as to
prevent-unreasonably dangerous conditions on the Premises and-on the sidewlalk;
Failing to keep the defective and unreasonably dangerous condition on the
Premises from encroaching into the sidewalk; '

Failing to notice the delective.and unveasonably- d'angerous’condilibn on the
Premises that was éncroa_cbing"i'm(x.‘thg sidewalk.

Faiting 1o remedy the defective and unreasonably dangerous éondition on the
Premises that was éncrbaching into the sidewalk;

Failing to. warn Plaintiff of a hiddén detective and unreasonably dangerous
condition on the Premisés;

Failing 1o ‘l_\"ec;aing_([ebr"is from the right oFaway during residential house
construction-at the Premises;

Failing to monitor the construction project :én the Premjses;

Failing to.comply with all applicablefederal, staté’and local laws, statutes and

ordinance that apply to the building and maintenance of a new homve. construction;.

43, Defendants® actions or inactions as owtlined herein:constitute negligence per se in that-

A
such conduct was in violation of building, maintenance, municipal and/or other codes and

regulations of the: State oF'South-Carolina.
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44,  Asadircet and proximate cause of the negligence, negligepmerpéf-,sé and-gross

nealigence, willful-and wanton dcts-and omission of Defendants, Plaintiff suffered actual
* and coisequential damages, \?vhitf,h includé butaré ot lindited to physical pain-and
suffering, méntal anguish, [6ss of enjoynient of life, medical lxb{ilrﬁ: and-other damades,
45, By reason of the foregoing, Plaintiffis eniitled 10 recover against the Dé{bndﬁ_nlg,jﬁini‘l._y

and,severely, in the.sum-of such acmal damagesplus 'ixlicrégt‘; and pup‘iriv,c .dam‘ages_ 10 be
determined by the fury, together with costs of this action. - .
WHEREREORE, The Pla in(ifF prays f(’)n::juclgi{xj.e‘m"agai’n’s_t 'I'),'ef'e:ndzm’l’s,.'fdx‘fz‘{c't?uajl\%

consequential and Pinitive da‘unagn;s_.:au;orney.é’ fees-and costs, plus in’t,eir_gles_'t. and for- ;o‘_l‘ hiex furthgr

reliefzs this Court may deem just and proper.

Respeeifully: Submiited,

GRUENLOH LAW FIRM
' Counsel tor the: Plainui i

By:.

Wim. M Gluenloh SCBAR # 12418

RatricK Aulion Chlsum SCBAR 1“0057!
3vbad Streer; Suite' G

Char lcs!on Souly Carolina-29401

(84)) 474- 1890

(843) $77:0721 (tacsxmnlc)

mxkcf')nrucnlohlaw coi

Date: lune 4,.2013
Gharleston, South Garolina

Appendix 017



STATE OF SOUTH GAROLINA ) INTHE COURT OF COMMON PLEAS
_ A ) NINTH JUDICIAL CIRCUIT
. COUNTY OF CHARLESTON ) CASENO. 2013-CP-10-3251 o
; P L5 e
ROSEMARY CONNELLY, ) T o2n P
s . . .. . ,) \\ ‘{:%;:.' c'3))
Plaintiff, ) N oh o«
) \ T =
) ANSWERTO COMPLAI‘\I ;‘; -
WINSOR CUSTOM HOMES; LLC; ) BY WINSOR CUSTOM HOMES, LLC
THE DANIEL ISLAND COMPANY, ) (JURY TRIAL DEMANDED)
INC.; CLARKE DESIGN GROUP, LLC; )
KAREN A, NELSON; and JOHN W, )
EDELEN; )
. 3 )
Defendants. )
)

Defendant. Winsor Custom Homes, LI;C, (hereindfier “Defendant” or “Winsor™),
answering the Complaint of Rosemary Connelly denies all allegations not heréinafier specifically
admitted and answers tlie’.P!aihri‘ff’?'s,‘Con‘iplaini' as follows:

1. Wirisor admi't‘s,« upc.‘n ipfonnation and behef, the allegations contained in
Paragraph One of Plaintif] f's Complaint.

2 Winsor is without sufficient information to, admil of deny the allegations
contdinéd in Paragraph TWo of Plaintiffs Complaint.

3, Winsor .is without 'sufﬁcién§ information to admit or deny the allegations
contained m Paragraph Three of Plaintiff’s-Complainf.

4. Winser i§ withow ‘sufﬁdiem’informa,tion to ‘admit -or deny the. allegations

contained in Paragraph Four of Plaintiff's. Complaipt.

3. Defendant admits. the allegations contained in‘Paragraph ‘Five of Plaintiff’s
Compléint.
1
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6. Paragraph 6 of the Complaint states -a conclusion of law wixich Defendant is
neither required to admit nor deny.

7. Winsor 'is without sufficient information to admit or deny the allegations
coritained in Paragraph Seveh of Plaintiff's Complaiat,

B Winsor is without sufficient information to admit or deny the allegations
contained in Paragraph Eight of the Plainti;’t’s\Compla'int.

9. Winsor is without sufficient information to admit or deny the allegations
contained in Paragraph Nine of the Plaintiff’s Complaint. |

10, Upon information and belief, Winsor admiits. the allegations. contained in
Paragraph Ten of Plaintiff's Complaint.

11,  Winsor \is without sufficient .information to admit or deny. the allgg_,atibns
‘contained in Paragraph 11 of Plaintiff's Complaint.

12.  Defendant. is without sufficient information to a'dniit:o;' deny the allegations
contained in Paragraph 12 of Plaintiff’s Complaint. |

13. Paragraph 13 of the Complaint states a conclusion of law which Defendant is
neither required to admit nor deny.

14, Paragraph 14 of the Complaint states a conclusion of law which Defendant is
neither required to admit nor deny.

15.  Paragraph 15 of the Complaint states a.conclusion of law which Defendant is
neither required to admit nor deny, Np;bviﬂmfap@ing, Defendant denies these allegations and
asserts that venue is properly in Berkeley County:

16.  Defendant admits, upon information and belief, the allegations contained in

Paragraph 16 of Plaintiff's Complaint.
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17.  Defendant admits, upon information and belief, the allegations contained in
Paragraph 17 of Plaintiff’s Co;nplaint.

18.  Defendant adxilits, upon information and belief: the allegations contained in
Piigraph'18 of Plaintiff's Complaint |

19. Defendant admits ‘the allegations contained in Paragraph 19 of -Pléi_nﬁﬁ’s
Complaint -and would further state that it was open and obvious that the premises were under
construction.

20.  Defendant admits only so much of the allegations contained in Paragraph 20.of
Plaintiff’s Compldint as allege the-construction tequiremnents on Daniel Island where the-subject
premisés is located requirea barriér to be placed to contain dust and debris from the constniction
of residences along the perimeter of the property, except where traffic. from construction vehicles
may take place, which was erected during the initial stages of construction in accordance with
Daniel Tsiarid requirements. The remaining allegations contained in Paragraph 20 of Plaintiff's
complaint are denied.

21. Defendant denies the allegations contained in Paragraph -2i of Plaintiff's
Cormplaint. |

22.  Defendant denies the allegations contained in Paragraph 22 of Plaintiff’s
Complaint; ‘

23.  Defendant is without sufficient information to admit or deriy the allegations
contained in Paragraph 23 of Plaintiff’s Complaint.

94. The allegations contained in Paragraph 24 of Plaintiffs Complaint are

conélusiors of law about which Defendant is not required to- admit nor deny. Notwithstanding,
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to the extent the allegations contained in Paragraph 24 suggest any wrongdoing by Defendant,
they are denied.

25.  Defendant is. without sufficient iriformation to admit or deny the allegations
gb'h't'a;ued in Paragriph 25 of Plaintiff"s Coniplaint and therefore, denies thern.

26, Defendan; is without s‘ufﬁcient information to admit or deny the allegations
contained in Paragraph 26 of Plaintiff's Complaint and therefore, denies thern.

27.  Deféndant is without sufficient information to admit or deny the allegations
contained iri Paragraph 27 of Plaintiff's Coriiplaint and therefore, denies them.

28.  Defendant is without sufficiént information to admit or deny the allégaﬁons
contained in Paragraph 28 of Plaintif’s Complaint and therefore, denies them.

29.  Defendant is without sufficient information to admit or deny the allegations
contained in ?aragraph 29 of Plaintiff’s Complaint and therefore, denies them.

30, Defendant denies the allegations contained in Paragraph 30 of Plaintiff's
Complaint.and demands strict proof thereof.

31 Defendant der'qi;as the allegations contained in Par;a‘graph 31 of Plaintiff’s
Complaint and demands strict proof thereof.

32. Deféendant denies the allegations contained in Paragraph 32 of Plaintiff’s
Complaint and demands stﬁ;:t, proof theréof

33.  Deféndant denies the ailegations contained in Paragraph 33 of Plaintiff’s:
Complaint and demands strict proof théreof.

34,  Defendant is without sufficient information to admif or deny the allegaﬁ';ms

contained in Paragraph 34 of Plaintiff’s Complaint and therefore; denies them.
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35.  Defendant is without sufficient information to admit or deny the allegations
contained in Paragraph 35 of Plaintiff’s Complaint and therefore, denies them. .

36,  Defendant is without sufficient information to admit or deny the allegations

contained in Paragraph 36 of Plaintiff’s Comiplaint and therefore, denies therh.

37.  Responding to the allegations contained ~in Paragraph 37 of Plaintiff's Complaint,
Defendant incorporates its answers to the preceding paragraphs as if fully restated herein.

38  The allegations contained in Paragraph 38 of Plaintiff's Complaint appear to be
directed to Defendants other than Winsor- and tilercjfore no response is required by it.
Notwithstanding, to the extent that the allegations contained in Paragraph 38 suggest any
wrongdoing by Winsor, they are denied. ' |

© 39, The allegations contained in ‘P’aragrdph_ 39 of Plaintiff’s Complaint are
conclusi_ons of law which Deferidant is not required to admit ﬁor den‘_y; Notwithstanding, to the
extent the allegations contained in Paragraph 39 sug‘g_est any wrongdoing by Defendant, they are.
denied. .

40.  The allegations contained in Paragraph 40 of Plaintiff’s Complaint appear to be
directed to Defendants other than Winsor and therefore no response: is required by it.
Notwithstanding, to the extent that the allegations contained in Paragraph 40 suggest any
wrongdoing by Winsor, they are denied.

41, The allegations contained in Paragraph 41 appear-to be directed to. Defendants
other than Winsor and therefore no response is required by it. Notwithstanding, t0 the extent ,tl;at
the allegations cofitained in Paragraph 41 suggest‘ia‘ﬁy wrongdeing by Winsor, they are denied.

42.  Paragraph 42 of the Complaint states a conclusionof law which Defendant is

néither required to admit nor deny. Notwithstanding, Defendant denies these:allegations.
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43.  Paragraph 43 of the Complaint states a conclusion of law which Defendant is
neither required to admit nor deny. Notwithstanding, Defendant denies these allegations.

44,  Paragraph 44 of the Complaint states a conclusion of law which Defendant is
dé{ﬂic;r required to admit nor deriy. Notwithstanding, Defendant denies these allegations.

45.  Paragraph 45 of the Complaint states a conclusion of law which ,De‘fend;mt is
neithier required to'admit nor deny. Notwithstanding, Defendant denies these allegations.

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

46.  To thie extent that thé injuries and damages sustained by Plaintiffs were due to and
caused or occasioned by the Plaintiffs’ own acts, omissions and/or acts or omissions. of
comparative negligence, -carelessness, recklessness, heedlessness, willﬁln&s and wantonness,
which acts on the part of the Plaintiffs combined and contributed and éoqsurred with any
negligericé, carelessness, recklessness, heedlessness, willfulness and wantonness on thé part of
the Defendant, which is denied, without which the alleged incident and resulting alleged
damages would Tiot havé occurred or have been sustained, Defendaiit pleads such comparative
negligence, recklessness, heedlessness, willfulness and wantonness on the part of the Plaintiffs as
the direct and proximate cause of the injuriés and damages susta'ined by the Plaintiffs. Defendant:
‘is therefore entitled to a determination as to the percentage with which the Plaintiffs’ own
comparative negligence, carelessness, reckles;nms, heedlessness, willfulness and wantonness
contributed to this incident and the Plaintiffs’ alleged injuries and damages and to the reduction
of any sum awarded to them by an equal amount to the percentage of the Plaintiffs’ own

comparative negligent, careless, reckless, heedless, willful and-wanton conduct.
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FURTHER ANSWERING PLAINTIFE’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

47.  Plaintiff’s claims are barred -as Plaintiff had full knowledge of the risks and
p9§éjble adverse effects per{aipjng to an open and obvious construction site, and proceeded to
place herself near or in the construction area, and the injuries.and damages allegedly sustained by
Plaintiff of which she was so aware, and such risks were accepted and assumed by Plaintiff, and
for that reason, any recovery against this Deferidant should be diminished, réd'uced, offset or
barred in accordance with the principles of assumption of the risk and/or informed consent.

'FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

48.  Specifically denying negligence, the Defendant avers that should negligence by
the Defendant be found, whatever damages were suffered by the Plaintiffs, if any, were due to,
were caused by and were the direct and proximate résult of comparative. negligence of which the
Plaintiffs wete at fault in excess of fifty percent.

FURTHER ANSWERING. PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

49. . Plaintiff's Complaint fails to-state facts sufficient to constitute a cause of action
and should be disimissed pursuant to Rule:12(b)(6), SCRCP.

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
~ AND AS AN AFFIRMATIVE DEFENSE

50.  Defendants would allege and show that any injuries and damages sustained by the
Plaintiff as ailegg:ci in the Complaint, which are denied, were due to and- were caused by the.
intervening and stiperseding negligence, carelessness, recklessness, héedl&ssngss,willﬁ;lnesé and
wantonness of some other party or paities over whom Defendamts had no control, and.

Defendarits plead: such intervening .and superseding negligence, carelessness, recklessness,
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heedlessness, willfulness and wantonness as thevdirect and proximate cause of the injuries and
damages sustained by the Plaintiff as alleged in the Complaint.

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATXVE DEFENSE

51.  Défendant had no duty to wam about posszble dangers or hazards, if-any, which

were not known or Which were not capable of being known to them.

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

52.  Plaintiff's claims are barred by the doctrine of assumption of the risk and/or
applicable statutory law of the State of South Carolina in that assuming, but not admitting, the
aréa in question was dangerois, thclPiair;tifE \.yas or should have been aware of such, assumed
such risk and proceeded unreasonably, thus resulting in the alleged injury.

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

53. Plaintiffs claims are barred, in whole or in part, by virtue of the fgct‘tflat the'
construction site at all times relevant hereto, was maintained and complied with all applicable
laws, ordinances, rules, regulations and industry standards to ‘which construction activity is
goveinied on Daniél Island, South Carolina. .

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

54,  Venue in this action is improper.
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FURTHER ANSWERING PLAINTIFF’S COMPLAINT
~ AND AS AN AFFIRMATIVE DEFENSE

55. To the extent Plaintiffs’ Complaint includes a claim for punitive damages,
Plamttffs claim_s. fgr punitiv‘e’ damages violate the Fifth, Sixth, Seéventh, and Fourteenth
Amendmerits of the Constitution of the United States and Atticle I of the Constitution of the
State of South Carolina in the following particulars:

a. The. Plaintiffs’ claims for punitive damages violate' the Fifth Amendment
of the Constitution of the United States and Article I of the Constitution of the State of

South Carolina for the following reasons:

i) The double-jeopardy clause is violated because mulnple
awards of pumtwe damages can be imposed upon the Defendant for the
samie ‘act or omission, and because -an award of puriitive damages can-be
imposed upon the Defendant, even though the Defendant was convicted or
acquitted of a factually related defense- in an underlying cnmmal

proceeding; and

i) The self-incrimination clause is violated because Defendant
can be compélled to give testimony against them;

b,  The Plaintiffy’ claim for punitive. damages violates the Sixth and
Fourteenth Amendments of the Constitution of the United States and Article I of the
Constitution of the State of South Carolina because such damages may be imposed-
according to the lesser standard. of proof applicable in civil cases, whereas punitive
damages are a fine or ﬁeﬁalty and are qﬁasi-crir;’ﬁnal in nature and, as.such require the
“beyond the reasoriable doitbt” standard of proof;

e The Plaintiffs’ claim for p’uﬁi‘tiv'g; damaées violates the D{:féndant’sﬁg_hts
to access 1o the courts guarariteed by the Seventh and Fourteenth Amendmerits of the
Constitution of the Uhnited States because the threat of an award of unlimited punitive

damages chills the Defendant’s exercise of that right;

9

ROA 023
Appendix 026



d. The Plaip’tiffs' claims for punitive damages violate the due process and
equal protection clauses of the Fifth and Fourteenth Amendments of the Constitution of

the United States and Article I of the Constitution of the State of South Car_olina.for the

™ following reasons:

i) The standard or test for determining the reqmsxte mental -
state of the Defendant for imposition of puritive damages is void for
vagueness;

i1) Insofar as punitive damages are niot mieasured against actual
injury to the Plaintiffs and are leff up to the discretion of the jury, there is
no objective standard that limits:the amount of such damages that may be
awarded, and the amount of* punitive damages that may be awarded is
indeterminate at the time of the Defendant’s alleged egregious conduct;

iii)  In cases mvolvmg more than one Defendant, the evidence
of the net worth of each is-admissible, and the jury is permitted to award
punitive damages in differing amounits based upon the affluence of a given
Defendant;

iv)  The tests or standards for ‘the imposition of punitive
damages differ from state to state, such that a specific act or omission of a
given Defendant may or may not' result in the imposition of punitive
damages, or may result in differing amounts of punitive damages,
dependmg upon the state in which the suit is filed, such that the Defendant
is denied equal protection of law; and

v) Punitive damages may be imposed without a requisite
showmg of hatred, spite, ill will or wrongful motive..

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

$6. To the extent the Complaint includes a ¢laim for punitive damages; punitive
damiages ar¢ inappropriate in this case since the Defendant did not engage in any malicious,.
reckless, wrongful or intentional conduct upon which an award of punitive damages would be

based.

10

ROA 024
Appendix 027



FURTHER ANSWERING PLAINTIFF'S COMPLAINT
AND.AS AN AFFIRMATIVE DEFENSE

57.  To the extent that the claims set forth in the Complaint do not fall within the
ap?‘l.icaﬁle statute of limitations or statutory deadlines; said claims are barred,

FURTHER ANSWERING PLAINTIFF’S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

58.  South Carolina recognizes no duty as alleged by the Plaintiffs, which acts as a bar
to Plaintiffs’ claims.

FURTHER ANSWERING PLAINTIFF'S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE '

59.  Defendant was atall times acting in good Fiith and with legitimate purposes.

FURTHER ANSWERING PLAINTIFE’'S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

60. Some. or all of Plaintiffs’ claims are barred by the doctrines of laches, waiver
and/or estoppel..

FURTHER ANSWERING PLAINTIFF’'S COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE

61. The Defendant hereby gives nofice that it intends to rely upon such other
affirmative defenses as may become available or apparent during the course of discovery and,
thus, reserves the right to amend its Answer to assert such- defénses:

WHEREFORE, having fully answered the Complamt herein, Defendant Winsor Custom
Homes prays for an Order of this Cowrt dismissing the Complaint” with prejudice; requiring
Plaintit'fs to pay all costs. of this action, including attomeys’ fees, and granting such other and
further rglief'as this Court may deem just-and proper, |

‘Defendant Winsor Custom Homes demands a trial by jury.

(SIGNATURE BLOCK ON FOLLOWING PAGE)
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YOUNG CLEMENT RIVERS, LLP

By: /

Stephen L. Brown
Russell G, Hines
P.0. Box 993, Charleston, SC 29402
25 Cathoun Street, Charleston, SC 29401
Telephone: (843) 720-5488
~ Facsimile: (843) 579-1327
* Email: SBrown@ycrlaw.com

RHines@ycrlaw.com
Attomeys for Defendant Winsor Custom Homes,
LLC .
Charleston, South Carolina
Dated: QW‘W '%l Zoﬁ
I L4
CERTIFICATE OF MAILING

I hereby centify that a copy of the, foregoing document
mailed o all ¢ ,o,unsel of record in this pmceedmg this (ﬁ_
day of

C\U‘mé\mrﬁ ’ﬁ\(‘L ,u;v-—~
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STATE QF SOUTH CAROQLINA )

} IN THE CCURT OF
) . COMMON PLEAS
)
)

COURTY OF CHARLESTON 2013-CP-10-03251

ROSEMARY CONNELLY,
PLAINTIFF
vs. TRANSCRIPT OF RECORD
WINSOR CUSTOM HOMES, LLC,
) DEEENDANT

L N

AUGUST 247TE -~ 28TH, 2015
CHARLESTON, SOUTH CAROLINA

BBEF ORE:

THE HONORABLE J.C. NICHOLSON, JR.

A PPEARANCE S:

WILLIAM M. GRUENLOH, ESQUIRE
PATRICK A. CHISUM, ESQUIRE
BRIAN R. HQLMES, ESQUIRE
ATTORNEYS POR PLAINTIFF

RUSSELL G. HINES, ESQUIRE
STEPHEN L. BROWN, ESQUIRE
ATTORNEYS FOR DEFENDANT

SHARON VIZER,
CIRCUIT COURT REPORTER
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I NDEKX

WITNESSES: DIRECT CROSS REDIRECT RECROSS
ROSEMARY CONNELLY _
BY MR. GRUENLOH 131 ‘ 271
BY MR, HINES . 183
DR. MARK GHEGAN(VIDEO) 289
DR. FUNCIK(VIDEO) 294

CORI SMITH

BY MR. GRUENLOH 302 352
BY MR. BROWN 318
JEFFREY THOMAS .
BY MR. GRUENLOH 361
CHRISTINA CONNELLY .
BY MR. GRUENLOH 440 .
BEY MR. BROWN 449

DR. RODNEY SCHLOSSER _ ‘
BY MR. HINES 478 528
BY MR. GRUENLOH 499
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INDEHX

PLAINTIFF'S EXHIBITS:

= A0 0 A3 OV W N

e

DR. FUNCIK'S RECORDS - 166
CBARLESTION ENT RECORDS 166
PHOTO OF ROSEMARY 166
MEDICAL BILL INFORMATION 166
NASON MEDICAL 166 .
DR. THEOBALD RECORDS 166
SITE PHOTOS 171

SITE PHOTO 464

CONTRACT 167

BUILDING PERMIT 167
CONSTRUCTIION GUIRELINES 167

DEFENDANT'S EXHIBITS:

A .

LOVUT s N

PHOTOS 167

PHOTOS 167

FACEBOOX DOCUMENTS 181
COASTAL MEDICAL RECORDS 168

CHARLESTON ENT RECORDS 168

PHOTOS 71/169
PHOTOS (104-105) 168
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COURT'S EXHIBITS:

1. BLACK BINDER 31

2. ANSWER TO REQUEST FOR ADMISSIONS 96
3. LETTER 6.7.11. 225

4. DEPOSITION OF MS. CONNELLY 286

5. DEROSITION OF CORI SMITH 356

6. DVD -- GHEGAN 360

7. DVD -~ FUNCIK 360

8. VARIOUS PAGES -- DEPOSITION 397

9.

DEFENDANT 'S MOTION DIRECTED VERDICT 466
10. AMENDED ANSWER 540

11. DEPOSITION MR. THOMAS 540

12. DEPOSITION DR. SCHLOSSER 540

13. DEFENDANT'S CHARGE REQUESTS 606

COURT REPQRTER'S NOTE: JURY SELECTION BY JUDGE YOUNG
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* ox % MONDAY, AUGUST 24, 2015 * ¥ *-

THE COURT: All right. Please be seated. We got
a jury; is that correct?

MR. BROWN: Yes, sir, Your Honor.

MR. HOLMES: That's correct, Your Honor.

THE COQURT: $héy,axe coming back at what, 9:30 in
the morning;

MR; HOLMES: I belieVe:that“s correct, Your Honor.

THE ©OURT: Okay. All right. This afternoon, we
need to -- what do we need?

MR. HOLMES: Your Honor, if you'd wait just a
moment, Mr. Hines and Mr. Gruenloh are out in the
hallway talking. They'ilzbe,back in just a moment.

THE COURT: Okay.

(PAUSE.)

THE COURT: Has the captibnrﬁeen modified to take
off, I guess, Daniel Island Company and Clérk Design?
They are all out; right?

MR. BROWN: They are out, yes, sir.

THE EOURT; éut the caption hasn’t been modified?

MR. BROWN: Not yet, Your Honor.

THE COURT: Okay.

(PAUSE.)

MR. GRUENLOH: Hello, Judge.
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THE COQURT: Okay. I was just looking at your
exhibits. Y'all want to talklabout the exzhibits first
or do you want to talk about these videos Ffirst?

MR. GRUENLOH: I think probably we can get through
the moticons in limine and the exhibiﬁs pretty guickly,
and then maybe go to the -- the issue that the
defendants have with respect to the expert opinions.

THE COURT: All right. Locking at —-- 3just looking
at the two -- it looks like both of you want the ENT -
and both cf you want Dr. Funcik's records; any other
duplications?

MR. GRUENLOH: HNo. The exhibits for Dr. Funcik
and Charleston ENI, we have agreed that they come in
subiject to redactions and subject o any stipulatiocas.
And the redactions, Your Henor, would only be as to
insurance -- ‘

THE COURT: All right. So --

MR. GRUEWLOH: -- and as to the stipulations.

THE COURT«® So.yéu agree Dr. Funcik's will come in
and ENT ‘—— anything else y'all have agreed on the

plaintiff’s exhibits? &And we'll do the defendant's

" exhibits ——

MR. HINES: Your Honor, let .me ponder that,

because I don't think there is much left -- I don't
think -- I was trying to go through that to see what we
ROA 032
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THE COURT: You just want me to go through them?

What about the Nason Medical records; are y'all
agreeing on that?

MR: HINES: Yes, Your Honor.

‘THE COQURT: All right. So that's okay.

MR. GRUENLOH: It is, Your Honor.

THE COURT: All right. Dr. Funcik is okay.

is okay. Dr. Theobalid's medical records.
MR. HINES: 1It's agreed.
THE COURT: Agreed. All right. Carolina
Radiology records?
MR, HINES: Is that part of one exhibit?
THE COURT: I don't know.

(Off-record discussion between counsel,)

ENT

COURT REBRORTER: I'm sorry, are. we on the record?

THE COURT: Pardon? /

COURT REPORTER: Are we on the record?

THE COURT: I don't need all this on the recozd.

I don't need it on the record vet. .Okay.

(WHEREUPON,” a conference was held.)

MR, GRUENLOH: So there is no objection or dispute

other that, Your Honor.

THE CCURT: Over Carolina Radiology?

MR: HINES: And . it's part of what is now called
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Plaintiff's 4, which we don't object to.

MR. GRUENLOH: ‘That is correct.

THE COURT: All right. And we got medical bills
and a summary? Have you got an objeéction to that?

MR. HINES: ©No, Your Honor. No .objection.

THE COURT: All right, then, wé_got these
affidavits, affidavit of Karen Nelson and affidavit. of
John Edelen; y'all got :an objection to those?

MR. BROWN: We wouldn't have an .dbjection -except

they say they're going to object now to the photos that

_these people took, which we believe we can authenticate

in another fashion: So, yes, sir, we will object.

THE COURT: Okay. All right. Then we got Winsor
tustom Holmes LLC contracti any objection to thaﬁ?

MR. HINES: No, Your Honor. There ié no
objection. And I think the enly sliqht qualification
is, that we waht to make suré.we have any reference to
insurance taken out ¢of that through appropriate
redaction:.

THE COURT:  And the building-permit.

MR. HINES: No objection, Your Honox.

THE COURT: And we got. Winsor building

' photggraphs.

MR. HINES: Also, no: objection.

. THE -COURT: Pardon?
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MR. HINES: _No¢ objection, Your Honor.

THE COURT: All right. THeh we got Daniel Island
Construction Guidelinés; do we need that?

MR. GRUENLOH: I think we do, Your Honor.

THE COURT: Okay: Dahiel Island? ‘

MR. HINES:. No objection.

THE COURT: No .objection. Is it Daniel Island
Construction Company :Gui"déili'né'js:,: or, the City of
Charleston guidélines?

MR. GRUENLOH: Daniél Island.

'THE COURT: Pardon?

MR. GRUENLOH: fpaniél Island.

THE COURT: Dandel Island has :gbt different
guidelines than the city?

MR. GRUENLOH: They dp, They say you have got to

‘put up a Silt fence.

THE COURT: Pardon? -

MR. GRUENLOH: They say yow have to put up a silt

fente and they say you have to maintdin it.

THE COURT: Well, that's the development ,
guidelines -~ not zoning or anything with the City?

MR. GRUENLOH: Right.

THE COURT: All right. Photos of Rosemary
Connelly? Any objection to that?

MR. HINES: No, Your Honor.
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THE COURT: Okay. All right. We got phatos of
accident site.

MR. 3ROWN: We have an objection tc those, Your
Honer.

THE COURT: Okay. Then we've got file of Mark
Schlosser,'

MR. GRUENLOH: That's withdrawn, Your Honor.

THE CQURT: Pardon?

MR. GRUENLOH: That's withdrawn. That exhibit is
withdrawn,

THE COURT: ©Oh, that's withdrawn. ©Okay. Then we
got overhéad image Qf accident scene; any objection to
that?

MR. HINES: We do have an objection to that, Your
Honox.

MR. GRUENLOH: We don't need that to go back to
the jury, Your Honor.

THE COURT: All right. Illustration of all --
what's wrong with y'all's copy machine? "Have gou,seen
this copy y"all gave me?

MR. GRUENLOH: Let me -- let me give you a
notebook; Your Honor -~-

THE CQURT: I can hardly read it, Illustrations
of olfactory nerves; got .any objectioﬁ to that?

MR. HINES: My understanding is it's a
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demonstrative aid.

THE COURT: That's probably for demonstrative
PULPOSES, isnlt it?

MR, HINES: Yes, Your Honor. My understanding is
that they were used‘during some video depos that were
already taken --

THE COURT: You're not going to offer that in
evidenceé, you're just going to use that for
demonstrative purposes?

MR. GRUENLOH: Yes, sir.

THE CQURT: All right. Photos of Rosemary
Connelly --= I've alfeady covered that, hadn't we?

MR: BROWN; Yes, sir.

THE COURT: 2and we got ¢ut-out of human skull
illustrating olfactory nerves -- that's for
denonstration, toe, isn't it?

MR. GRUENLOH: Demonstrative, Your Honor, not to
go:b§ckl

THE COURT: All right. And we've got certain
scholdrly articles related to traumatic anolmia —-- how
do you prouncunce that? ‘

MR. GRUENLOH: Ariosmia. It's a loss of sedse of
smell.

THE COURT: BAnosriia?

MR. GRUENLOH: yes, Your Honor.

ROA 037
Appendix 040




10
11

12

15
16
117
18
13
20
2%
22

23

24

25

12

THE COURT: That's not goéing back?

MR. GRUENLOH: No, sir.

THE COURT: Okay. And we got the defendant’'s
photograph produced by Winsor?

MR. GRUENLOH: They got a new exhibit list, Your
Honcr. I just want to make sure --

THE COURT: You have got a neﬁ one?

MR. HINES: Your Honor, if yecu have cur amended --

THE COURT:  All I've got is what's in your amended
pretrial brief.

MR. HINES: Then you have -- that's the best of
themn.

THE COURT: All right. Y'all got any objections
to photographs by Winsor, further idéntified,as-Bates
No. 302 through 3037

MR. GRUENLCOH:* We do not.

THE COURT: No obkjection. All right. Photographs
RMC 93 ahd 96.

MR. GRUENLOQH: ©No bﬁjection, Your Honor.

THE COURT: All right. .Then we got Facebook
maferial produced by Mrs. Connelly in disco?ery further
ideéntified as RMC 120 through 159.

MR. GRUENLOH: We do object to that, Your Hcnor.

THE COURT: Okay. All right. Thei we got Coastal

Facial Plasti¢ Surgery medical records.
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MR. GRUENLOH: The same as Dr. Funcik's records,
our only objection is that it bé redacted properly
subjéct to insurance and stipulations.

THE COURT: Then we got medical recoxds of
Charleston ENT.

MR. GRUENLOH: Exactly the same, Your Honor.

THE COURT:~ And we got photographs produced by
Edelen & Nelson, identified as 32 through 40.

MR. GRUENLOH: We object to those.

THE COURT: You object?

MR, GRﬁENLOH: Yes, Your Honor.

THE COURT: All right. 'Then we got photographs
produced by plaintiff and furthér identified as Bates
No. RMC 104 through 105.

MR. GRUENLOH: No objection, Your Honor,

THE COURT: A}l right. Why don't -~ if y'all
don't mind ~- have y'all already marked all exhibits as
plaintiff’s number whatever?

MR. GRUENLOH: We havée nét.. We wanted to make

sure that we dgreed on the redactions and éverything.

‘We were going to make sure that we got them marked by

1

tomorrow morning.
‘THE COURT: BAll right. So you're goéing to mark
them and have them available for the courit reporter in

the morning; is that coxrect?
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MR. GRUENLOH: Yes, Your Honor.

THE COURT: All right. So that gets us to what?

The -~

MR. GRUENLOH: The motions in limine.

THE CQURT: The motions in limine.

MR. GRUENLOH: Your Honor, I believe we've reached
a stipulation on the motions in limine. Mr. Hines and

I had an email on this last night.

THE COURT: All right. ©Now, which motion in
limine are we talking &about?

MR. GRUENLOH: Both motions in. limine.

THE CQURT: You got Bill —; regarding Bill
Connelly's proféssion, and yOU’vé'got about prior
medical procedures.

MR. GRUENLOH: Corrfect,” As to the motion for Bill
Connelly, the stipulation that we have reached is that
there shall be no reference to Bill Connelly as a P.I.
attorney, .asbestos attornéy, or plaintiff's attoxnsy,
or any similar attorney. |

THE COURT: Well, are you going to say hé's a
lawyer, or what are you going to say =- anything?

MR. GRUENLOH: That's jit.

THE COURT: Pardon? You're not gbihg to6 identify
him as an attorney?

MR. HINES: I think lawyer or attorrdey is —-- would

ROA 040
Appendix 043




10
11

12

.13

14
15
16

< 17

18

19
20

21

22

23.

24

25

be --=

THE COURT: So that's all you're going --

MR. GRUENLOH: We don't ~--

THE CQURT: Personal injury —--

MR. GRUENLOH: -—- we den't have an issue --

‘THE COURT: —-— of ésbestQSeS 0r'whatever?

MR. GRUENLOR: Plaintiff's P.I, aspbestos
mesothélioma. THose are the things we have a problem
with that may unduly influénge the jury and that's why
we 've. reached thé:sgip#latidn;

‘THE COURI: ALl they are ‘going to do is identify

him ‘as an attorhey?

MR, HigESi QéW§ef or attormey, but no further
description besides being the spouse of the plaiﬁtiff;

THE COURTY So that moégdn in-limine, y'all have:
agreed on. -And we got the motion in limine regarding.
the plaintiff"s prior medical prgbédure to ‘buy Botox or
eyelid 1ift; i§ that right?

MR. GRUENLOﬁ} Yes, ‘Your Honor. So the
stipulatidn that we have reached on that is that thefe

shall be n¢ reference to any prior esthetic or elected

procedures Rosemary Connelly received from DF. Funcik.

THE COURT: So. you're not doing inte those?
MR. HINES: Well, that's what.-- no, Your Hohor.

That's not quite -my understanding -- is thdt the
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language used would be -~ would not specifically refer
to them, but would refer to on —- I believe Dr,.
Funcik's deposition clearly references ~-

THE COURT: What does Dr. Func¢ik say ~-—

MR. HINES: -- cosmetic surgery procedure --

THE COURT: What does he say in his deposition
about thdse»pxocedu:es?

MR HINES: He refers to cosmetic sur¥gical
procedures, numerous instances, but -- because he
ceértainly gets into the fact that he had a preexisting
relationship with this patiént, which is relevant —-
bécause<Drs-Funéik is the first doctor that saw the

plaintiff aftér the fall. Dr. Funcik is a facial-

 plastic surgeon and he -- heé -- in his own testimony,

‘"he- —- he'll get into this. But -~

THE COURT: Well, 'I'm not sure I understand.what

.y'all have agreed to. Are y'all going to go into Botox

and eyelift surgery or noék?

MR. HINES: Not at all specifically, no.

That's -~ what I'm suggesting is that -- that iffwé ——

what we would go into -— and I don't think. in any great

detail -- would be that she has seén Dr. Fundéik, ‘had a

.prior relationship with him as a patient for dcosmetic
Surgical procedures. And, really, the point of that is

during Dr. Funcik's deposition, there was a --
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testimony about the unpleasantness of having surgery.
And I think the door is open to discussing this person
has had electlve procedures in the past, if weé're qomng‘
to t&lk in this case about how it's unpléasant to haye
nasdl sﬁrgery. I ﬁnderstéhd that for tﬁis caée. But I

think it's dlso fair to say I -~ this is my first

surgery I'veé ever had with the doctor. And that’s --

.but.ITm-not talking about specifits, Botokx --

THE COURT: Is that what y'all Havé agreed. to?
' .MR. GRUENLOH: -What we agreed to is that there
wdﬁld.be>ho specific ~- no specific¢s. They'ré not
going to talk about Botox. They're not going to talk

about €yelids, ' They’'re nbt(géihg to talk about -- you

-know, anything like that, only that she had a

préexistiné relationship with Dr. Eunqiﬁ for the
pufpose-of some eléctiVe cosmétic¢ procedure,

‘MR. HINES: Absolut&ly. ‘And, certainly,; we're not
bg going to mention anything by mameé —-- ‘other than the
word "cosmetic”. So I ~-- I certainly agree to théat.

THE COURT: T mean if that's what you agreed oﬁ,'
that's what you agreed on.

MR. HINES: That is -- my understanding that's

-what Wé-agreed‘dh, I -

THE COURT: Okay.

MR. GRUENLOH: And the reason -- when you asked me
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about Dr. Funcik's records, Your Honor, is -- Decause
that is our sStipulation. There's a couple .of pléces
there in his notes where he talks about specific.
procedures like  an.eyelid surgery, et cetera, ahd we
intend to redact those based upon stipulatvion.

MR. HINES: Your Honor, I ecertainly ﬁave noe
problem with that. In fact, I think his records. are —-
are exhibits -~ for the same thing, a copy of the exact
same thing for boéth plaintiff and defendant.

THE COURT: Well, I don't -~ T'm just throwing

this out to you, y'all can ‘dgree on Wwhdteéever you want

. to as far as the coukt i3 concerned. It'é your trial.

What I den't understand. if you're going to say
she's had cosmétic surgéry, why do you want. to hide
what: it was? Then the iury is_gping to be sitting
theré thinking, well, if she had cosmetic¢ surgery, what

was it all about. I'm not -- I'm noet sure why you're

‘doing that.

MR. GRUENLOH: Because —- because there's a number
0f procedures that wé just don't —- I asked Dr.
Schlosser, ‘their expert, wheéther they had anything to

do with his opinion. He -said né. -And we think that

‘there is a stigma dssdéciated with somé of those.

That's why I approached Mr. Hines and asked him if he

would stipulaté on those thingsy and that's why we
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reached the agreement last night.

THE COURT: Well, the agreement is that she had
some prior cosmetic surgery.

MR. GRUENLOH: And that's it. What we don't want
to do is we don't talk about tummyytucks, and they did
this and she -- he did that; and he did that, and he
did that.

THE COURT: A1l right. I mean, that's fine if
y'all have agreed on it.

MR. GRUENLOH: We have, Your Honor.

THE COURT: Okay. Doés that cover the motions in
limine?,

MR. HINES: Your Honor, I doan't want té interrupt
-~ there is one thing that I wanted to raise with the
éourt, and it's on the basis of the pretrial brief that
the plaintiff provided you with, indicates that the‘
position is taken that the defehirdant aamitted a certailn
purpose for the —- for the silt fence ‘at issue in this
case.

And, yes ~-- heré it is. 'It's the idea that early
in the project, a black plastic barrier fenceé was
installed to help controel cohstruction debris frem
Blowing off the tonstruction site on the property. The
fenceé is typically installed early in the project by a

subcoentractor.
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The main point here is the purpose of it being --
being -~ there's no -- therée's no quéstion that in
response to this réquest to admit, which was served in
January of“2014, Your Honor -- about a year and a half
or so0 that -- that they've accurately recounted. what it
said. It was a ‘deﬁi-al of a specific réquest and that
was the explanation given.

Since then -- and I'm asking this, Your Honor,,
under Rule 36(b) that says that there -- you Xnow, it
would be unjust to have that deemed admitted, and not’
allow that to be withdrawn when, in the plaintifi's
deposition -~ Or rather the defendant's deposition; he
tedtified what the purpose of the silt fence is: The
documérnt that you mentioned, the Daniel Island
Construction Guidelines, Your Hohor, which were a§réed
upeon Lo be admitﬁéd into evidence, they say the siln
fénce is for erosicn control.

Theé poirnt being is that in the interest of
justice, what the purpose that was reflected in that
dOCpment.abbut a vear and a half ago or so ~-

' THE. COURT: Well, first of all, let me ‘say ~-— what
document. —— aie you planning on reading some refuests
to admit to the jury? I mean, what --

MR. GRUENLOH: Yes, yes, Youf Honor. I want to

use this to impeach him -dt the very least. &And this
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was given to us —- this was their response te reguest

-to admit. You see the highlighted portion.

And our issue wWith --

~THE CQURT: Well, let me -- let me read it first;
ckay?.

MRKR. GRUENLQH: Sure..

(PRUSE.) .

THE COURT: All_ri§ht. I assume the only time
you’'re going to bé able to get intoe this will be -~
unless you call him as a -- your own witness -- have
you coveéred all of this in the deposition?

MR. GRUBNLQOH: We -- we. did nof, Your Honor. And
that's -~ that'§ my point. I never asked ~-

THE COURT: - So you haven't asked tHese guestiohs
in a deposition?

MR. GRUENLCH: The reasdn that I did not go into,

‘in any depth this specific issue, is because three

mionths before the deposition, we dgot this response in
the request to &dmit, that admitted the issue. BaAnd
now, the‘day of the trial, they want to turn back the’
clock and ask the .Court to act like that admission was
never made.

And the probiem iSKWe?ve taken Mr. Thomas'
deposition: ¥ have tdkeh the homeocwner's deposition.

I took the architec¢t's deposition, and Qe“didﬁ't réally
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ever go into this in any great depth because I had the
admission. And so it's just unduly prejudicial. I
mean, do I get t6 go back and depose all those people
again on the subject -~

MR. HINES: Your Honor, I'm ¢onfused -~

THE CQURT: Don't interrupt him. Okay. I'll
listen to you, but doén't interrupt him. I can't hear
both of you. She can't take it down, but she's not
taking this dowh,

MR. HINES: Certainly, Your HonoZr.

THE COURT: And I want to h&ar what you have to
say, but I can't listen to both of you at the same

time. Okay. Go ahead.

MR. GRUENLOH: The -= the point is simply this,'
Your Honor, the case was filed fwo years ago. And that
response to the regquest to admission was made —-— in

part, they're explaining their denial in the regquest to
admiSsion,'which I think is an improper denialr»but it
certainly is part of their answer. In -- in a request
to admit, I got that before I took Jeff Thomas'
deposition, and I did not go into that in any great
depth because I had that admission --

THE COURT: Well, they denied it but then they
qualified it by keeping the site clean. So what are

you planning &n doing with it? I mean -~
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MR. GRUENLCH: What I plan on doing is saving to
Mr. Thomas, isn't it trueée that the purpose of this
Barrier is to keép your mess off the éidewalk.

THE COURT: 0Okay. I mean, so what --

-"MR. GRUENLOH: A&And when he says no, the purpose is
to ~--

\

THE COURT: At that time you can impeach him with/
the reguest to admit: What's ycur problem?

MR. HINES: Your Honor, here's my problem. I
understood Mr. Gruenloh just to tell the court, Your
Honor, now when I deposed Mr. Thomas, I didn't ask him
what the purpose of the silt fence was. At least
that's what I understood him to say. And let me
shuffle through my papers here.

THE COURT: I mean, the reguest tb admit is there
fox Whatévé: it says and whatever it stands for, he can
use it. But I'm not going to limit him from using it.

MR. HINES;- Your Honor, this is -~ I want it to be’
-— 1f ¥6u will allow me just 'a moment. Rule 36(b),
effect of admission -- any matter admittéd -under this
rule is conclusively established unléss on .motion, the
court’ permits. withdrawal or .amendment of admission,
subject to the provisions of 16 governing the amendment
of a pretrial ordér. The court may permit withdrawal

or amendment when presentation of the merits of the
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action will be subserved thereby, and the party who
obtained.the admissions fails to satisfy the court --
the party who obtained the admissions fails to satisfy
the court, that withdrawal or amendment will'prejudice
him in maintaining his action or defense.

And, Your Honor, what T just heard the court argue
to -- what was argued to the court is when I took -- I
want to impeach Mr. Thomas. Say,. Mr. Thomas; what's
the purpose éf a silt fence. This is what happened.
This is his déposition, page 103. Just a couple of
follow—ups from Mr. Gruenloh té Mr. Thomas.

. What is tHe purposé of a. silt fence?”

Answér: "What is the purpose of a silt fence?”

"Yeah." ‘

"It is to define the construdtion zone. As I
understand it, the 51Tt fencé is define —-- is designed
to define the construction zone. It alsc keeps silt
from running intdé the grading 3ystém and running into
the marsh.” ,

"Is one of the purposes of the silt fence where it
runs along the sidewalk to keeéep the sidewalk clear of
debris and other obstructions??t

Answer: "That's not stated as a specific purpose
of a silt fence."

My point is, Your Honor, in fairness it doesn't
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ring true that that was noﬁ.inquired upon in the
deposition for ——
THE COURT: Well, it depénds upoi which is the

truth, whether the deposition is the truth or this is

the truth.

MR. HINES: But, Your Honoy, I don't understand --

.rule 1 of thesé rules says -- these rules shall be

construed to ensure that just, speedy, and inexpensive

| determinmation of every actionh —- just, speedy, .and

inexpensive. ' 'He examined the witness through

depoéitioh-bn.that very quéStion;

B fAnﬁp-furthermo:e, it"'s known. ‘The doguments that
plaiﬁfiff wanﬁé'tb.introdueeﬂin‘tﬁié caﬁp,'éhe Daniel
féiaﬁ&,Coheructipn Guidelines say»@hat the purpose of
a silt fenee is, to ﬁaintain -~ it's for erosien
control.’ ‘

nFufthe;mdre( Your Honor, the name of the fence is
a silt fence. I!m;éuggésting'td his Honor, most

respectfully, that thefe is ro plain prejudice £hat the

-plaintiff has shown. And that this is -- well, it's an

‘unjust result to allow-what.-is not cérretét to be -- to

cénfuse the’jury'or’~- I mean, it'§ .a patently —- it's
an unjust situation’ £6 usé something the plaintiff is
going ‘to ask a question that the phfpose -- the

plaintiff knoﬁs:ébviously the purpose of it --- there's

H
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no good reason that a trial should be conducted this
way with -- with people's righté at stake. Their
1iabiiity is at stake. I mean, this is a point that is
really, essentially, in-artfully drafted when a lawfirm
or perhaps communication with a -- you know, in the
infancy gf‘a ~- of a case, there were depositions.

One more poirt, Your Honor, and I'll wrap it up.

THE COURT: Okay.

ME: HINES: Mr. Gruenloh mentioned that oh, I
deposed the archdtect and I didn't gét into this.
Well, the problem -- thé problem we have -- I mean, we
can get to the bottom Of this, Your Heonor, if we don't
need t6 -«— we -~ I can order the transcript today. I

have not or¥dered a copy of the architect's transcript.

I-don't believe Mr. Gruenloh did; that's why 1 haven't

ordered it.

He did ask thé architect a lot about what the

' purpose of a silt fence is. I'll represent to the

court —-- because the architect’'s plan specifically say

on top left -- neote: sediment control fenciné must- be

around the perimeter of the property.

Now, if Your Honor would perhaps put up -- allow

‘us to get that deposition, because I think that would

‘be Vvery important for us to see if the court reporter

can get the tranhscript. I'll represent to the court
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that issue was inguired into a great deal in the case,
and I think that would be a significant consideratien
the represertations that Your Hernor -~ |

THE COURT: Well, gentlemen, what I'm going to &0
is -- I don't know what he's going to say under ocath.
Okay. The way we'll deal with it whenever you get
ready to get into this issue, we'll let some in camera
testimony, lét me hear what he's going to say. I may
make a décision then 4n whether I'm going to let him
use.the request to admit. But I don't know what he's
going te say. I havé no clue on what he's going to say
when he gets on the'Witness_stand.ﬂ,He may say |
something entirely different than what he said in the
deposition and in the requests to admit.

So at this point in time, I'm not going to
withdraw it. 'Okay. I may ‘after I hear what he says,
and I hear some facts on the case, Okay. V

MR. HINES: Very well, Your Honoxr. Thank you.

THE GQURT:; I‘mwndtvgoing 4 rule on that'at this
point in time. T will take it under adVisement and |
I'1l go in camera; listen to what he has to say, and
make a ruling at that timeé. Okay:

MR. GRUENLOH: @And I just wanted toé explain
myself; Your Honor. 1 was always taught not to ask one

too many gquestions, 'and what I didn't do is I didn't
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take this cut and put i%t in Ffront of him, I got Jjust
far encugh so that I knew that I was going to be able
to ihpeach him at trial. At that point, which was irn
2014, May of 2014 —— so a while ago ~- ‘they knew this
issue, and then we don't get this until yesterday.
That's my problem‘

THE COURT: I understand.. I understand. .I'm not
-= 1 understand where you're coming from. I'm just not
going to rule until I hear the testimony. Okay.

All right. Any -- what else we got hanging?

Any other evidence issues?

MR, HINES: ‘Your Honor, we do ~-— I guess they're
related. One is -- they relate to the expert witnesses
that the plaintiff has -- has --

THE COURT: Which expsrt are we talking about?

ng. HINES; Thefe are. two experts in particulér
that this relates to, Dr. Thomas Funcik, he was |
supposed ~—

THE COURT: I thought y'all did a video on him.

MR. HINES: We did, Your Honor.

THE COURT: Is he going to testify live or are you

going to use the video?

MR. GRUENLOH: We're going to use the video, Your
Honor.

THE COURT: Okay. What's your problem?
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his gqualifications, his ability not -~ this objection

is about his ability to offer an opinion in this case.

THE COURT: Did he cffer an opinion?

MR. HINES: Oh, he did.

THE €OURT: What was -- dbout what?

MR. HINES: About -- this is the doctor that
treated the plaintiff immediately after the accident
and performed surgery oﬁ her -nasal bone -~ and we
certainly don't have any objection to him testifying
abeuf thaF. But one of the key disputes in this case,
from & démages'standpoint, is whether the fall that
happened in June 2006 (sic) caused the problems with
the plaintiff's smell and taste that she's alleged in
this case. The plaintiff never saw Dr. Funcik for any
tfeatment related to smell and taste.

After she had already gone -- first, the accident
dgain, Your Honor, was June of 2011. The first
treatmént that the récords show for 'this smell and

taste issue is im April 2013. But the point I'm

v

‘making, Your Honex, is our -- ogur challenge here is to

Dr., Fauncik's ability to offer an opinion as toe the
cause of the smell and taste issue. That's it. And I

cdh e@xplain that or put some more meat on that bone as
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to why I would argue that it's not a reliable opinion,
but -- .

THE COURT: Well, vyou got‘é copy -- I think she
said you had a copy of the transcript; right?

MR. HINES: Yes, Your Honor.

THE COURT: Can I'éeexthe trahsciipt and what the
questions were and what the answer was? |

MR. HINES: Yes, Your Honor.

THE COURT: Is it in this book here?

MR. HINES: No, Your Honoxs

THE COURT: What page and line? What page andi
line?

' MR. HINES: I'll have the page aiid 1ir}e for you ia
just one momernt. There aptualiyxﬁneLé humber of
different péges; Your. Honor, where testimony --

THE COURT: Are you giving me this copy to use or
I'm going te give it back. to you?
- MR. HINES: Your Honor, I suppose -- of éourse,)we
are on the record. I'd like qu'that‘to be marked as a

court'!s exhibit, so I Can make a récord of thé

objection again. But obviously the court hash't ruled

on the it. But I -- you can ceértainly keep that. I
can have another copy té& File -~

THE COURT: Does the plaintiff have a .copy of this

deposition?
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MR. GRUENLOH: Yes, Your Honox.

: TﬁE COURT: Do you have a copy I can have?

MR. GRUENLOH: Sure.

THE CQURT: If you'll pass it up.

' MR, GRUENLOH: Yes.

THE COURT: ‘All right. Do you want to go on the
record for this motion about Funcik? M

'MR. GRUENLOH: Yes, Your Honor.

THE COURT: Okay. All right. Let's go on the
record. Will you mark that court's exhibit as to his
motion on the qualifications of Dr. Funcik to give an
opinion, a médical opinion.

(WHEREUPON, Court's Exhibit No. 1 was marked and
made a part of the record.)

THE COURT: All right. This is a motion in the
case of Rosemary Connelly, plaintiff, vs. Winsor Custom

Homes. The case number 2013-CP-10-3251. And there's a

“video deposition of Dr. Funcik, and the court has

marked that video deposition as Court's Exhibit No. 1,
as to the defendant's mdtion to strike certain
testimony from Dr. Funcik's video depositipﬁ; is that
correct?

MR. HINES: That's correct, Your Honot.

THE COURT: 2All right. 1I'll be glad to hear you

6n your motion. Please tell me what page and line
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we're talking about striking.

MR. HINES: Your Honor, I think that .I -- perhaps
this can best be shown ~— there are a number of
instances in the record --

THE COURT: Well, let's go through them. Tell me
what line and page.

MR. HINES: Page 71.

THE COURT: Page 717

MR. HINES: Yes, Your Honor, page 71 line 1.

THE CGOURT: All right. Page 71 line 1.

MR. HINES: And befdére -~ Your Honor, I want to
make cleéar¥ what I'm taking up with theé Court right now
is not -- this is -an objection that would be. to This
entiré —— the &bility of Dr. Funcik to offer expert
opinion that is considered to. be reliable on the
subject of causation, and with respect to the smell and
taste loss.

And where I'm coming from with that, Your Honor,
is of course. is -- is Ford vs. Watson Motor Company,
for instance. The cite on that, just for the record,
389 SC 434, a 2010 Supremeé Court case:

And if the court will indulge me just .a moment,
I'm looking specificaldy at expert testimony réceiveg
in addition to scrunty, relevant to other evidentiary

decisions, specifically in executing these gatekeeping
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duties, the trial court must make three key preliminary
findings, which are fundamental to Rule 702, before the
jury may consider experﬁ testimony. First, the trial
court must find the subject matter is beyond the
crdinary knowledge ¢f the jury, thus reguiring the
expert --

THE COURT: 1I'm familiar with all that; .okay?
Let's get on with the motiom. I'm very familiar with
Council and the othéy cases. :Okay.

MR. AINES: Certainly, Your Honor, and the point
that I'm specifically tryihg to make is about the
substantively reliability of the testimény.

Now, with that Dr. Funcik never treated this
patient —-

THE COURT: All right —-- did you gualify -- did he .
get gualified in this deposition?

MR. HINES: 2An objection was ralsed to it.

THE CCURT: Wﬁatﬁpage is his gualifications
referred to as far as testimony is concerned?

MR; HINES: Well, let me make this ‘point, Your
Honor. There is no objection that he is qualified as
an ENT, Thé guestion is, is his eopihion substantively
reliable, that third gatekeeping function based upon
the way he reached 4t -- N

THE COURT: Well, what was he offered as a —-— what
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was his specialty offexed? What was he offered for?

MR. HOLMES: Your Honor, he was offered as &
treating physician of Rosemafy Connelly. RAlso he gave
his expert medicdl opiniocns. He treated her in the
moment. He's also a board certified ENT. He's.capabie
of testifying.

THE COURT: He's a board certified ENT?

MR. HOLMES: Otorhinolaryngpiogisf is the
technicdl term. But, yes, that's the long word for
ENT. '

THE COURT: And he's a plastic surgeon; right?

‘MR. HOLMES: He's a plastic surgeon for the past

‘20 years of private practice, but he did a five. year

‘Yesidericy as an ENT fully qualified.

THE COURT: So he's board certified as a plastic
surgeon?

MR. HOLMES: That's correct.

THE COQURT: Y'all agreed té that; correct?

MR. HINES: I have no gquestion that he is an ENT
and a plastie ‘surgeon. Again, Your Horor, the question
I havé is specifically related to him coming intco Court
and. saying, ves, this fall that happened June 6, 2011,

caised the smell and taste issue. And -- and I'm

pointing to a particular --

THE COURT: All right. When did DE. Funcik start
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treating her?

MR. HINES: - That day, June 6th --

THE COURT: The same day?

MR. HINES: Ybur Honor, if you would ask the
question, when did he start treating her for the smell
and taste issue,  the answer would be never. He did not
treat her for that J',ssue..

THE COURT: BAll right. So as part of this
deposition, .you want to strike Dr. Funcik's testimony
bec¢ﬁse‘you don*t think he was gqualified; is that
correct?

MR. HINES: I don't think he can issue a reliable
opinion; not withstanding his qualifications in the
field. But as to this wcase, his opinion, again,.it's
third gatekeeping factoxr, Your Honor, the substantive
reliability of the opinion --

THE COQURT: All right. Let's go through the
testimeny.

MR . HINE?: aAnd, Your Honor, I --

THE COURT: Page 71; right?

MR. HINES: Yes, sir, 71 line 1. 1I'll be happy to
rgadfit into the recerd or simply allow the court to
read it. It actually goes on all the way through page
73, line 12.

THE GOURT: Line 127
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MR. HINES: Yes, Your Honor.

THE COURT: S0; you want to strike all that
testimony? ‘

MR. HINES: Your Honor;’noé just that testimony,
in many -- you .see in many different instances. in this
deposition, he comes back and he offers an opinion as
to causation -- _ '

THE COURT: Well, I understand, but if we're -- if
23;5 going to edit it, I've dgot to know what pages and
liges_ﬁe“s going to take out. All right. Ydﬁ waht to
strike page 71 line 1, all the way through’ page 33,
line 12; you want to. strike all that? )

MR. HINES: AYbﬁT'anﬁi,‘EHé answexr toO that is yes,
bﬁt I wan£ to —— and I would‘;ﬁvigé‘plaihiifffg counsel
to ¢hime in on this:  Prior' to just -a moment ags,
meeting in the hall and afscdSSing this —— and I
explained to him that I don't have a line by line --
I'm working to do this as fast aé'1~¢ah. But what this
is, this is -- is that, 1 will sif with them this
afternoon if the court is doing other work, and I’1l
get it finished ip -- within -~ hepefully within an
hour we& can have it all hashed out.

What we. want —— what fuﬁahted“to address, éﬁd I
believe we both thought it would make sefise, is to

address this threshold issue. Because if you agree
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with us that Dr. Funcik is not able to give his opinion
that is reliable on this issue, then -- then all of
that will need —- willhneed to come ocut. If you agree
that he is, of course, we'll preserve our objection,
but none of it nseds to come out.

THE'CéURT: Well, on what basis am I going to make

that decision unless 1 read what he says? How —-- how

can I sit here in a vacuum and make a decision; is my

guestion to you.

MR. 5OLQES: Your Honor --—

THE COURT: . Yes, sir.

MR: HOLMES:s -~ if I may say something on
reliability. We believe that he is fully qgualified to
testify as to cégsation becauvse the issue goes to the
reliability of the science that Dr. Funcik was
testifying en. And the écience is actually the
diagnosis and the causes of anosmia.

Now, the defense's own expert witness, Dr.
Schlosser, has testified during his -- his deposit%on,
that -- and I do have those lines. 'I'll be happy to
provide them to you. But specifically, Your Honor, he
said outright that the science really hasn't changed in
20 years. And Dr. Funcik agrees. That there is no
definitive test to determine the cause of apnosmia. And

instead what it is, is it's an examimation of the
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‘totality of the circumstances.

That a beoard certified ENT, including Dxr. Dozier,
br. Ghegan, Dr. Hester, is certainly gqualified to
administer the smell teést to determine that it exists,
and also in their medical opinions, to go ahead and
determine the cause. ‘

. THE COURT=: Well, how do‘théy-make.the
determination ~- I believe she said she lost her sense
of smell and taste?

MR. HOLMES ¥ iheg do it --

THE COURT: "How do they determine that?

"MR. HOLMES: THhey dé it By evaluating the totality
of circumstances; ahd'ﬁhatQSahot:something that's
uncommoen. Dr, Schlossery‘himsélfcihas done it.

He testified during his own déposition that in a

priocr case;, he's testified under oath to traumatic

causation of anosmid based only on viewing medical

records,. and the totality .of the circumstances. And,

you know; that's -- that's commen practice that science

- has accepted. And it's a ‘pérmanent .condition, Your

Honor. There is no medical treatment. There is no
surgical intervention. Once it happens, it's for life.
Grant it ~-- i

THE €OURT: Well, what -- what do they sdy causes

it?
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MR. HOLMES: There are a éew different causes.
There's viral ideologies --

MR. GRUENLOH: If I may, Your H"onor‘—w and I'm
sorry, Brian -- there's no objection that Dr. Funcik —-

and we've hatched this owt -- that Dr. Funcik is a

board certified ENT who can go thfough’thé mechanics --

we've got a board here. This might help the judge.
And all the déctprs went through this, including Dr.
Funcik. |

There's no objection that he's gualified to say
based upon my -- the fact that I went to medigal school
gor this, i‘ﬁ an ENT. ENTs are the only doctors that

are qualified to determinetwhgther'or_npt,azsheex

injury happens when the -brain goes forward when you
-gtrike the concrete, and these microscepic nerve Ffibers

get ‘sheered.

‘And so Dr. Funcik testifies that that's how this

happens, when .you get -a blow to the head, he's

‘téstified to thé mechanics of it. All right. And he

said, look, I learned that in medical school. - There's "’
nobody but’ a board certified ENT, much less somebody
who's been seeing and has a history of treating
Rosemary Connelly 7—»be%ause:let'3:not forget that
While;br. Schlosser, their 'expert; says that he can do

this, Dr. Funcik -- different than Dr. Schlosser —-
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actually examined her. He looked up in her nese. All
right.

Dr. Ghegan, which I think that they‘re going to
offer "an opinion on as well, a Charleston ENT board
certified dogctor, who sheiwent to specifically to
determine what the cause of her sense of smell, so you
understand, they're going to come in here, I think --
he's getting to this argument -- and they're going to
ask. you tq-egcludg'his opinion on causation. That's
why he saw her. Nobody but an ENT can do this.

All 'right. And they didn't lodge any objection to
his going through the& mechanic¢s of this. And if you
understand the mechanics of how this can happen; then
it's pretty easy to apply it.

THE COURT: Okay; All right. Thank you.

MR. HINES: Your Honor, may I briefly follow-up on
that? And I want to make -~ obviously T don't want to
waste the Coﬁrt"s time, |

THE COURT: Pardon?

MK. HINES: Obviously; I don't want to waste the
Court's time. If I may méke just a little follow-up -~
at least for our record -- I'm not sure what the

court's ruling will be. But this is the point I want

to make —- and I think this might help me make it.
It's not -- this case is not about how a traumatic loss
ROA 066

Appendix 069




10

11

12

13

14
15

16

17

18

19
20
21
22

23

24

25

41

of smell occurs, this case i& dbout what if it
happened -- if it écéurred in this particular instance.

And so I think this -- this is testimony that!s on

this,” if the court will indulge me to read just a

little bit. This isaactﬁally page 71 line 7.

_THE COURT: Page 71 line.7?

MR. HINES: Yes, sir:

THE COURT: Okay.

MR,,ﬁINES; He says -~ .no, Your. Honox, forgive me.
1711 just start at one. The guestion is, are they
fragile -— .and he's speaking about --

THE COURT: Where are you reading from?

“ MR. HINES: Page 71 line 1," Your Honor. And he's
talking about nerve filaments. &And the question is
asked --

| THE COURT: .What;are'yoﬁ‘téking'about fragile?

MR. RINES: 1It's nerve filaments.

THE COURT: Okay. All right. 'Nerve fdilaments.
All right. I"m'witb,you;

MR. HINES: Yes, Your Hosor. I méan, Are they
fraéile. Yoi know, nerve tissue is kind of tough --

(Court Reporter interruption.)

THE COURT: She says:.slow down so she can get it

'allAdqwnu Okay. Slow down just a little bit.

' MR. HINES: But the reason that this injury
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occurs, just mechanically -- it's a simple méchaniqal

.principle. You know the brain has a ligtle bit of

mobility within the skull, but this is fixed right
here, so just a little bit of movement, not a lot of
play and tethering {(ph) in there; 3That's'hoﬁ’anos@ia
occurs as a result of trauma, just a forward-injury.
Now, this‘is where I wanted to make a distinction,
He's explained the general principle: Now, what
happens in the next patagraph —-— youiknoé, I -~ in
Mary's case -- he refers to Ms. Connelly as Mary --
Mary's case was a long time ago. 'And I was responsible

for, :as the patient, the principle, you know, for the

hasal fractire and stuff —- which is thé point I'm

‘tryving. to distinguish here, Yduf,Han&, is %batJSinbt

the $mell issue.. That's the broken nose:

I mean; I had awareness and I hadn't reviewed it

that much -- meaning her file -- and it's been a

long -- I mean; I couldn't -- I mean, I believe that

this was the time and so forth, as we've talked about
in the cases, things have come back to me. . ‘And if I
look at heér nosé right Hére, I ﬁean, ﬁhe ﬁaiﬁ érea of
syelﬁingfr‘sge, is an area gbout an inch. aboveé the
cribriforin plate;;~ and about an inch below the
cribriform plate —~ that has to do with the

mechanics -- so .1f the degree of .swelling, :and it
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anosmia is & .Toss of smell.

wasn "t the most swollen nose I've ever seen. I've seern
people fall from three stories. I’ve seen people in

semi collisionsm You knew, I've seen the faceé be a bag.

‘of bones. I've seen worse traumas. But this is some

very significant Sweiling;~.And the main foéus -~ T
don’'t knéw if she fell on concrete or whatever, but
there's a main focus of injury here, the main focus of

injury here -- and it leoks like a frontal injury. And

so the pattern of swelling, 'and the pattern of the

point of impact, just seems. sort of very consistent and

Vinﬁuitiveg.that absolutely this injury could cause

anosmia:

LAnd'aftgr'wé“héd»Qu; last depositiony like I said,
if somegbody lopked in the yellow pages for somebody to
sée'fqr_é smell disorder, I‘}rcbably-wﬁuldn't'be the.
f?:sé doc ipwtoﬁn; Bdg after I've spent time with you

guys --— ﬁeahing the lawyers -- and I wasn't
antiéi?aﬁiﬁg‘Wé-Weme~going to get into tbé whole \
aﬁosﬁig thing that much ~4-fhis is the treating
physiciafi, ¥Your Honoxr, who is saying T didn't -evén
expect tdube.aSkgdlabdut;this -- is what he's sayihg -=-

-

I did do a brief online literatire review €6 see
: 0 a o 3= A 7 B

Cif I was missing anything. If thé testimony that I

gave was, yoy knéw, consistent with the state of the
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literature. And even since then, today, when we met
before the deposition, and you explained to me -- that
was in reference to plaintiff's counsel -— when you

explained to me about the way -- the refrigerator

episode, where Mary became aware of the anosmia, when

her daughter noticed the reffigerétér smelled to high
hell, and she didn't notice it -- that was a deposition
that he was referring to that had been taken just that
day: Thére was no transcript. And«whatlhé'knew about
it was reported io,himAsolely.by plaiﬁtifﬁ‘s*counsél.

The more timé I spend. on this case, the more &lear
it is te me that, yeah, anosmia can be .caguséd by a
sinus infection and by surgical mishap; and by
medications -- and I think this is-a typcgra?hicai'-
error —- I believe he said idiopathic -- either way. -~
but as time goes oh, wé visit these facts and mémoriés‘
come back to me, I think the thrée leading causes OF
her anos&ié are trabma; t¥aunia, trauma.

S6 absolutely he says this is trauma. But, Your
Honor, I submit that there's other instances in this
record where -- I mean, hé says —-—- he says, guys --
keep in mihkd, Your Honor, this was gvviaho-dngSitiaé

THE COURT: All right. What's —-— what's the i?;lex-t

page and line you want to exclude?
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MR. HINES: He aiso talks about -- well, you know,
what Your Honor -- I mean -—- perhaps, I don't want to
belabor this point. My point is I think it's
incapsulated within that right there. But this -- and
I'1l ‘be happy to --

THE CQOURT: °"Is that all you wdnt to exclude is
that portion?

MR. HINES: No, Your Honor. I want te exclude any
portion in this -—-

THE COURT: Am I goihg to have to read the whole
deposition and guess what you want to .exclude, or are
you'gging to tell me what you want toiex¢1ﬁde?

‘MR. HINES: -"Your Honor, I think perhaps. the way of

going about.this is --

THE COURT: Pardon?
MR. HINES: I think I've gone about this in a way
that is problematic, and I apolegize. Wh&t I thought

we were going to argue right now was an issue on expert

“qualification, and not a liné by lire deposition

examination; which I can certainly be preépared to do —-

THE COURT: Well, I understand he's got to edit
the deposition -~ thé videt tonight. I theought we were
going to seé what's going to be excluded from the

deposition. Okay. And I can't do that udnless you teil

‘me what you want excluded.
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Now, do you want to take a break and you take a
look at it, 50 that we can go ahead and go through the
pages and the lines, so they'll know what to redact?
And I will rule on each one of them.

MR. HINES: Yes, Your Honor, I would like to do
that.

THE COURT: As far as Dr. Func¢ik -- he's a
qualified ENT. I don't know who else could make this
diagnosis other than an ENT. S I'm -- I'm just not
buying at this point in timeé ‘into your argument that he
can't make that determination; éspecially since he was
the treating physician.

MR. HINES: And, Your: Honoxr, I Waﬁt to make --

THE COURT: But I will -- T do want to look at

what you want to exclude. I may exclude some of it and
not, so I don’'t know how else to proceed with this. If

you got a different viewpoint cof how I can do it, I’1l
-~ please tell me.

MR. HINES: Your Honor, it appears at this point

what I need to-do -- and I've made —- well, I've madé
it more than halfway through this -- is to -- 1is to
finish with -- the looking at the deposition for line
by iine objections. What I can do -~ anhd I'1ll sit

right here in the courtrdom“ahd do it, and I can mest

with plaintiff's counsel. I could have a conference
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-via telephone with him —-- but, candidly, I'm not able

te give line by liné objections without -~
"THE COURT: Well, I don't know how else we're

going to deal with it other than do page and line.

MR. HINES:  Well, Your Honor, what I'm -- this is
what I had been thinking ~-- and forgive me -- is that
if you -- if you had an opinion --

THE COURT: I've got an opinion that Dr. Funcik is
qualified te give an opinion as to his diagnosis.
Okay. |

MR. HINES: He never diagnosed hef as to the cause
of the loss of smell, Your Honer .

THE COURT: Well; I don't know. I ‘haven't read it
yet.

MR. HOLMES: Yoﬁr&Honor;.may I offer a piece of
testimony to you?

THE COQURT: Pardon?

MR. HOLMES: On that topic -- may I offer a piece
of testimony to you? '

THE COURT: Well, let's -- first of all, I want --
I want te give him time to at least let us know what
you want to exclude -- .how much time do you.need? And
we'll adjourn .and come. Pack and we'll go through it. .

And I'm gding‘to make a determination whether it's

~going to be excluded or not’ excluded.
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MR. HINES: Your Honor, thank you. I can do it ——
it's 3:30 now. I'll have that by 4:00, if I could have
that time.

THE COURT: All right. We'll take a break until
4:00. 1Is there anywhere in here he gives an opinion as
to causation?

MR. HOLMES: Absolutely, Your Honor.

THE CQURT: What pade and number?

MR. HOLMES: During the redirection that Mr.
Gruenloh did; it starts onm page 187 —-=-

THE COURT: OnéAeighty4seven?

MR. HOLMES: One eighty-seven, Your Honor, and it.
$tarts at line’ 13 and goes from there.

- THE COURT: Okay, ‘187 line 13.

MR. HOLMES: That's correct. And it goes from
there. And this is, Dr. Funcik's reaffirming his prior
discovery deposition,. and if you'll indulge me, 1'l1l
read it.

Mr.. Gruenloh asks -- I'll be very'briéf, You have
your deposition in front of you, doctor. Dr. Funcik
says, Yes. Mr. Gruenloh says, all right. I juét want
to ask, I just want to follow—up on this point that Mr.
Hines has made that there's been some great change in
youkr testimony today as opposéed toe your teStimony from

when you were giving your trial ~-— through your
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deposition. And I'd like you .to first turn to p@gé 66
bf.gbﬁr‘depOSition. Do you have that in front of you?
What follows is a brief conversation. Mr. Hines saying
if you wént_to go through the whole thing because it's
a long answer, So I'll move to line four on page 188.

Mf; Gruenloh says, Well, what I'm going to direct

. you to, doctor, is pdge 66, line 3, of your deposition.

and the sentence that reads and I believe =~ and if
you'd read along with me. This is the quote. And T
believe, I mean, I can say with ——-;ikeilfm,very
coﬁfQ:tablg sayiﬁg that she.bégged her head forward and
there's npthiggfelse in this;-not fer surgery or any
surgery I have dome; or anything el;ejthat could like
remotgly‘-—gl really -don't personally feel any doubt
that if she had énosmia, that it came from this injury.
I really don't déubt; like there's no reason to doubt
that, " ‘

Mt. Gruenloh asked if he read it correctly. Dr,

.

‘Fuficik said,” Yes. Mr. Gruenloh stated, Was that your

opinion on that date =- which was the ddte of the

Sriginal deposition -- Dr. Funcik said, Yés.

Mr.: Gruenloh asked, and this was just this past
Wednesday, is that your opinion today? Dr. Funcik
saidf-Xesa |

~

Br. Funcik has taken a very hard line stance on
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the fact that the trauma caused thé anosmia. The
science stands: The science is establisheddv He's
qualified to speak’'on it. I don't see another ‘issue
where he wouldn't be qualified to séeak on it.

MR. HINES: Your Bonor, it sounds like -- I would
appreciate if we could -- if the Court's -— the court"s
indulgenqé-to take a‘loﬁk~at_thisuuntil foéur, and if we
can. do that --

THE COURT: Okay. We'llitake‘§ bfeax until 4:00,
and then we'll come back and go through the pages ahd
lines and see where we go.

Mé; GRUENLOH: Your Honor, I'm just looking to see
if there’s ‘anything -else that we can clear up real
quick. T@eﬁe was-dﬁé other issue with theé.Court's
indulgence that I wanted to raisé -— as I was goding
through the neéw preétrial brief, it ocdcurred to me ghat
the defendants may come in Qith Mr. Thomas, who is the
corporate representative of Wiﬁsqr’Cﬁétém Homes, and
they may suggest that they are a.mom and pop shop, and
that they —- you know; the economy has béen bad, and
put in testimony regarding their wealth.

And I would just say to you that that's —- if they
get to dor that, I would be able to bring in‘téSﬁimbhy'
about the‘insurénCeApbiigy,

And I just wantéed to say, Your Honor, that in
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advance of Mr. -- because'I'm~going to bring Mr. Thomas
in our case in chief, because he said some pretty
remarkable things. He,admittéd that he had .a duty to
do this. He had no mémory of the fehceé, even though he
said that he was out there daily. But he did say,
well, I don't have any employees anymbrgk

And I don't think that it's proper for them to
come in and 'say, 1'm a poor comstruction wdfker. Here.

A

I am with my wife. And if they get ‘to'do that, I think

-we ought to -be able to talk about the million dollar

insuzance policy.

THE COURT: "Well, are you -- are ypuvtalking about

them doing that -~ are'your§t&ii going to ask foxr

pupitiye? Have you withdrawn your reduest for

-punitive?

MR. GRUENLOH: WNo, I have not withdrawn my reguest

for punitives.

THE COURT: T mean, I would think hi$ financial
status on his case ip chiéf doesn't have any relévance

as to punitive damages. And thHat's going to be

.bifurcated out. So I don't know why ¥oli’re goiig to be

. gding ‘into his financial status during the case in

chief .

MR, HINE$: "Your Honmor, I can tell yoéu candidly,

-there's been no thought at all about going intoé that.
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I think the testimony was -- it's pretty brief .in his
deposition -- it was, do you have any employees. It's
just mé. I used to have nine —--

THE COURT: Let's. —-

MR. HINES: The market has been tough.

THE COURT: Let me rephrase it. If you insinuate
to the Sury that he's poor and he deoesn't -- he's going
to have to pay this out of his pocket, then why
shouldn't the insurance come in?

MR. HINES: First of all, the rule, I think, is
guite -- ‘

‘TRE COURT: I know what the rule says. Tell me
why, if ybu bring that issue up, why inAclarity,
completeness ©¢ the jury, the insurance couldn't come
ih -- if you'wve approached that? I don't know what
you're going te do. Yes, sir, Mr. Brown?

MR. BROWN: Would -- .

THE COURT: Paraoﬁ?

MR. BROWN: Would you like me to respond, Your
Honor?

THE COURT: Yes, sdir.

MR. BROWN: I'm sorxry.

THE GOURT: 1I'd:be happy for you to respond. I
don't mind -all of you charming in -- chirping in --

excuse me.
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MR. BROWN: We're not going to¢ bring in that he's
some pauper, and that this thing is going to put him
out of business in any way.

THE COURT: Because 1f you do, I'm very -- I will
listen to them vexry strongly about bringing in.the
insurance policies. Because for you to insinuate that
he's got to pay it out of his pocket, he doesn't have
the money, et cetera, et cetera, et cetera -- okay?

MR. BROWN: I -—

THE COURT: Do you ﬁﬁderstand whepé I'm coming
from?

MR. BROWN: I hear you, Your Honor.

THE COURT: Okay.

‘MR..BROWN: We -- we're going ~- it won't happen.
That's not what we're going to do. We'll agree to
disagree on the rule of it, but it's not going to
happen.

Now, what I do want to make clear to Your Honor,
because I don't want you to think that.I talked out of
both sides of my mouth —- that at one time he had nine
employees for his compaﬁg; At the time that this
ircident occurred; ‘he had none. He was the only
émployee. There will be testimony to that effect.
Thaf's not saying I'm a pauper and’I can't pay this.

THE COURT: I don't have any problem with that.
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MR. BROWN: Okay. That's --

THE COURT: I don't have any problem about him
éalkihg about --

MR. GRUENLOH: The totality of that testimogy,
Your Honor -- |

THE COURT: Pardon?

MR;-QRUENLOH: The totality'of that testimbny‘~-

THE, COURT: Well, no, it could go tow&rds e T
going to let him —-- if he's going tg’téstify to only
that, that“s fine. .

MR. GRUENLOH: ~If it stops there. In his
deposition, he said the market has been brutal, yoﬁ
knew. “And then --

THE COURT: He just said he wasn't gcing to say
that.

MR. GRUENLOH: Okay. I'm sorry, Your Honbr, T get
worked up. '

THE COURT: He says he's qoiﬁg to go under the
numbet §f employees; correct?

MR. HINES: I .don't even know if we!ll go - how
much we'll go into the number of employees.' This is
regily sort of -- I think -- I believé this is a
motntain out of a molehill. I don't think we've @bt a
problem with it. '

THE COURT: As far 'ag dny insurance issues,; have
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you got any cases on whdt you weére asking me to do?

MR. GRUENLOH: I'll Have them for you if he goes
into it.

THE‘COURTr I need it beforehand.

MR. GRUENLOH: 'Yes; Your Honor.

THE COURIi When -- do you -- can you bring it to
me in the morning?

MR. GRuEﬁﬁﬁﬁz 'I'11 bring it t6 you in the
morning.. |

THE C€QURT: All right. Okay. An?thing else that
we can.cover before weé tiake a break and come back?

MR. HINES: No, Your Honor. -

IH? CéﬁRT; If you can come up with:an~easier way
for -- to gédaﬁt this deposition, I'll be happy to
1iste§ to you.

MR.. HiNES:M Your -Honor, I think the best way -~

‘THE COURT: I guess the real problem with this is

N . ) .- N 5 - . ! L. . . L.
-we're working in & vacuum because -- and I haven'kt réad

the deposition, haven't seen the video, so I don't kitow
what all is out there as fa%Aas his testimony is
eoncerned..

MR. HINES: Your Honor; the only thing -~ znd I'1l

sdy this -- I just want thé Court t£o know. I thank the

court £or any indulgencé on this. .. This deposition --

and the parties have worked well on this case to do
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things -~ we stayed last Wednesday night, ended at 9:30
at night, and so we just got it -~ the point is, we're
working as best we can. I guess —- I'm trying'to let

the court know I'm sorry to not have the page and lines
for you riqht now, but this isn’t the deposition we've
had for months and months. This is a deposition we got
recently. And, of course, we've been preparing for
this trial. So I think the best thing for me to do is
to take --
~ THE COURT: . I mean, my point is if he's going to
do any redaction, he's get to know what page and line
to redact.
MR. HINES: He certainly ddes.
THE COURT: Okay. Otherwise it's not going to get
redacted.
MR. HINES: There's n¢ doubt about -- the
logistics ~-—
THE CCURT: All xight. 1I'll see you at 4:00.
MR. GRUENLOH: Your Honor, I have a suggestion on
how it might be casiér —-—
THE COURT: Please do.
- MR. GRUENLOH: -~ and I hope you don't take this

as me being flippant. But these issues that he's

‘talked about, if anything, go to the weight of the

testimony. He cross examined Dr. Funcik for three
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hours, and let the jury hear all of it, QVery single

bit of it. All right. You know, I've got some
obijections éo some of his guestions to my doctors. Let
it come in. Let the Jjury see it all.

THE COURT: if y'all can agree on that, that's
fine.

MR. GRUENLOH: These are treating doctors --

THE COURT: Anything y'all want to agree on is
fine with me. I don't cadre. But if I'm Going to have
to rule on Striking some teséimony< I need to know what
I'm st¥iking. If he withdraws his objection to¢ your
CrOss —— aré you going te withdraw your objectién to
the direct?.

MR, HINES: Your Honor, I'm not in a pbsition.fo

do that. The idea of sort of this free-for-all

concept, I just can't -- I can't even guite process
that 'right now, Your Honor. I think my -- my
objec¢tien -- I think 7T rhneed to duo a better job

expressing it to the Court. With 30 mirbtes leave; I
think maybée perhaps I can do- that. |
THE CGURT: All right.  Go do your thing. TI'll
see you 1in 30 minutes,
MR. BROWN: While he's doing that, Your Honor -~
THE COURT: Thirty-five minutes. “

MR. BROWN: -- shou.d coudsél and T -- because
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he'll be doing that, you don't need to be marking'
exhibits...

(Off-record betweern counsel concerning exhibits.)

THE COURT: All right. You've got photographs of
-=-32 through 40 -- do y'all want to do those first?
What do you want to do first? ‘

MR. GRUENLOH: Why don't we take them in order,
Your Honor. The Defendant's Exhibit No. 3, which is
the Facebook page —-

THE COURT: Facebook fnaterial by Mrs. Connelly in
disCovery.

MR. GRUENLOH: Yes, sir. We prddﬁced this to
defendants in discovéry durirng déposition. I think —-
and to be clear, what they asked for was a déwnlbad
from a particulaf time period.

THE COURT: Let me sSee it.

MR. GRUEBENLOH: Whét they asked us for was a
download from a particular time period, everything on
her Facebook page; so that they could go through iﬁ.

We -— we alinost had heard -- a hearinglon a motion
to compel on this Issuée because we didn’'t think it had
anything ¢ do with.the case, but. we eventually gave it
to them just in the intérest of discovery.

At the déposition; they asked her about two

photos -- all right -- and asked her to try tco put a
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date on those photos. She was unable to put a date on
those photds. And‘then the other 50 pages or so of it,
is just Rosemary Connelly, and her friends, and -

gd&ertisemehts.

And my only point is this, Your Honor. It is

inappropriate -- we've got no problem if they use this

“on cross, or whatever they want to:do, but it .is

inappropriate to send somebody's Facebook page -- their
wholé Facebook page back to the jury. We're going to
have. juror membexrs back there looking at who she's
friends with, who -~ you know, what her coﬁmeqts on
this persén’S«page.aré, that. person's pagg:

:And' so I think that; at thé veéry least, the court.
ought to withhold any ruling on the admissibility --

THE COURT: Yoﬁ.wanﬁ to put-all of this into
evidence?

MR. BROWN: . Absolutely, Your Honor. I'll be glad
to tell you why. ' ' |

THE COURT: Piéasé do.,

MR. BROWN: - She has -- she has sued for 1oss of
enjoyment‘of life afteér the,g¢cideht. This gées
diféétiy to the enjoyment of Tife she has hadiafter the
accident. ‘I've ﬁad.JudQe“nggr Young allow thé efitire
after-an-ingident go back to @ jury. Judge Markley

Dennis has -- I know they're not binding on you, so I
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don't mean that in a disrespectful way, Your Honor.

‘THE COURT: I'm sorry. What now?

MR. BROWN: I sa;d other judges, and I know that's
not binding on you —— and I don't mean that in a
disrespectiul way --

THE COURT: I understand.

MR. BROWN: But they let it all go in --

THE COURT: 1It's a persuasive argument.

MR. BROWN: &nd Judge. Joe Anderson, in a six week
case wé& did up in Columbia, who claimed that something
had traumatized him and he had been injured from it,
allowed the enti¥Ye Facebcok after-the-incident go.backv
in to show what theé enjoyment of life level was. |

She's suing for loss of énjoyment of lifé. She's

suing for not having taste buds, yet they're pictures

of her in there with -- with an empty plate of f£ood.

And the bpictures of her dancing, and she claims she has

back injuries.
And, for instance, talking to her friends on what
she's doiig. And yet the testimony will come in, and

7

it*11 be, oh, sihce I can't smell, I've lost this

enjoyment of my life.

'THE COURT: What's her dog have to do with it?
MR. BROWN:. Judge, you can take one --

THE COURT: ©On page 134, there's just a picture of
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a black dog; what's that got to do with anything?

MR. BROWN: That -- that she is enjoying —--

THE COURT: B8he's enjoying her dog. So she can't
smell bher deg, so she enjoys her dog?

MR . BROWN:' She enjoys tﬁe dog. She's testified
she can't smell the dog, '

THE COURT: Can't smell him when he's wet, huh?

MR. BROWN: Your Honor, I have -- I have in the

last several vears -- 1 have not had a Judge not allow
me to get it to the jury from loss —- someone'claims
loss of enjoyment of life. That is a —-- a-clear claim

in her ceomplaint. And she also describes the day after
the accident happens, her description of it is in here,
Your Honér. A

THE COURT: Where ié that?

MR. BROWN: 'If‘you give me, Your Honor; gune
second.

THE .COURT: 2ll right.: The only thing I know to

do -~ just sort of looking at it véry briefly, my
fnclination -~ and I'll be glad to hear -- I mean,
if -- 4f -- if you a¥e claiming logs of life, énd she

géts on the 'stand and says that, then why wouldn't this

1 be relevant?

MR. GRUENLOH: Well, there may be pages that may

‘be: relevant on cross examination, and that's why I
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asked the Court's indulgence to seé what comes in and
what they use. But, I mean, I don’'t have --

THE COURT: Obviously it's going to have to be
relevant.

MR. GRUENLOH: Right.

THE COURT: And I'm not saying it's relevant at
this point in time. |

MR. GRUENLOH: It's the whole thing. That's my
problem.

THE‘COURT: I understahd. .'I'm not saying it's all
relevant, but --— -

MR. GRUENLOH: #e¢ll, and I don't have --

THE COURT: Assumeé ~-- I asswhe she's going to
testify that she's had a loss of enjoyment of 1if&, and
I don't know what she's geing to say she's lost -~

MR. GRUENLOH: Hér smell and taste, 5ense ©of

taste.

THE COURT: All right. 8o wiy shduldn't she -- I
don't know —-— I haven't looked at it, but why
shouldn't -- I don't know -~- dd you want to go through

this and see what you think should not be relevant?,

MR. GRUENLOH: I can do th@at, but I think a better
way to do it would be -~ they are going ~-- yoéu're going
to see their cross examination of ‘Rosemary Connelly

tomorrow, and that's the only way that this car cone
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in. I expect that they will show her portions of it.
And if they show her portions of it, then maybe those
can go back to the jury. But, I mean, you know, I
don't have a Facebook page, but as’I understand it,
peoplé can post things —-

THE COURT: My inclination --.assuming she alleges
what you are saying she's alleging, why shouldn't it go
back? I mean, I tend to agree with Mr. Brown on that
issue.

MR. GRUENLOH: Because, Your Honor -—-—

THE COURT: Because it's -- it's a -~ sort of
a —-- I guess, she's-active in Facebook and it just sort
of shows a history of her activities. Quite frankly,

I'm astounded that pecple put all this stuff on
Facebook, but they do. But they are going to do it at
their own peril.

MR. GRUENLOH: Well, and that's part of --

THE COURT: 1In situations such as this.

MR. GRUENLOH: That's part of my préblem, too.

THE COURT: I méan, it's sort of like, you know,
the workers comp casé when somebody's got a bad back,
and. they get the private detective to go out there'
where he's picking —- picking up heéavy stuff in his
yard coming in with & wvideo. I mean, it's similar to-

that.
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MR. GRUENLOH: &Agreed. And if there is such a
photo, and she's playing volleyball on the beach the
day after the accident, then I'm going to sit there and
I'm going to cower, and I'm not going to say too much

THE COURT: Mr. Brown, the problem I have is a
picture -- I noticed in here. somewhere a bunch of
pecplée dancing, is she one of them dancing?

MR. BROWN: That*s her dancing. Yes, sir.

THE COURT: Thére must be 15 of them; how do you
know it's her?

MR. BROWN: We can identify her. She can identify
herself, Judge. She's involved in the picture.

THE COURT: Well, vou better get her_to identify
herself.

MR. BROWN: Well, we will.

THE COURT: - Huh?

MR. BROWN: We will, She talks in here after the
accident, Your Honor, somebody is asking her, saying,
did you enjoy your trip? She just got: back -~

THE COURT: I mean, which one is her? I mean, how
are you going to identify all this?

MR. BROWN: That'*s hexr in th€ middle right there,
Your Honox.

THE COURT: Because no --
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MR. BROWN: And there's another —-- better picturé
on her dancing. And there's a picture of her sitting
at the table eating. She can identify that -~-

THE COURT: Well, she didn't say she couldn't eat.
She just couldn’'t smell what she's eating.

MR. BROWN: No. She says she can't taste it
gither. It tastes all bland to her. She doesn't --

MR. GRUENLCH: She's still got to eat.

THE COURT: That means you deon't have to pick and
chose what you're going to eat; right?

MR. BROWN: There was a picture of a Gleér plate
in front of her on that picture. I'm not making light
of a serious situation -- _

THE COURT: It doesn't -- it doesn't say she
didn't eat.

MR, BROWN: I understand, ‘¥Your Honor. I
understand Your Honor's point, but it is relevant to
that issue. It provides some evidence to that issue.

THE COURT: Is this her at the beach?

MR. BROWN: What page is that on, Your Hénor?

THE COURT: Page 138 ~- I just got a problem with
puttiﬁg things in there that aren't relevant to her, is
my problem.

MR. ,GRUENLOH: Your Honor, I started to say

this —-- and part of the issue, too, is the way that
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Faceébook works, is that other becple can post things to
your account --

THE COURT: I know. I know.

MR, GRUENLOH: And -- and it doesn't -- if a
picture is posted on a particular date, it doesn’t mean
that the picture was taken on that particular date. |

THE COURT: I understand.

MR. BROWN: She's sharing a photo there.

THE. COURT: Page 135, is that her standing Dy the
ocean? ’ )

MR. BROWN: I don't believe that's her. She's
sharing someéoneé’'s photo.

THE 'COURT: So why should that go back is my
point? Unless someébody can. identify ~- unless somebody
can say, hey, that's not her. Somebody put that photo
on there and liked it, and they put it on her Facebook.
I don't have aﬁy problem with anything that is related
to her.

MR, BROWN: But' what all of this sShows is thét
she’s off -- as Your Honor said, enjoying life ~-

THE »coujR“:r’: Some —-

MR. BROWN: =--.going back and forth with friends

THE COURT: -- somebody standing on ocean like

this.
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MR. BROWN: And -- and she posted on her Facebook.
THE COURT: Did she post it?

MR. BROWN:; Yes, 8ir, She posted -~ she shared it

THE COURT: Shé posted it and said; I like that
picture. ) |

MR. BROWN: She shared it, yes, sir. If she
shéred it, myﬁunderstanding i's she put it on there,
yes, sir;" |

THE COURT: Well, what doés that haveé to do with:
hexr? - - -

-MR. BROWN: She's net laying around. all miseraﬁlé
like with he£ loss of enjoymernt of life, but she's
going to havé.thisijnry try to claim she is. .Judge,
she's étill ruhﬁing X" number of days a week: >Sh9 is
going to-;%erqise class er personal trainer three tinmés

a week. 'Shé‘s déing push-ups ."X" numbér of times a

‘week, and she's Facebooking:

THE COURT: You can bring all that bﬁ£ I'm sure.

MR. BROWN: I am. . But, Your Honor, this is
another piéCélof.évidenCew.aﬂd itts ‘evidenceé that
juries these days find incredibly -—

THE COURT: Who is —— who is this guy with the
beard on page 1437 Whé is that guy? /

MR. BROWN: T beliéve that's a family ‘member of
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hers.

MR. GRUENLOH: I don't think so. I think that's
unduly prejudicial right there. Look at that picture.

THE COURT: Who is that guy? What does that have
to do with anything?

MR. BROWN: Well, we can -- we can =--—

THE COURT: 1Is this her? Is she in that picture?

MR. BROWN: That's her right there, Your Honor.
We have color copies that are okay. I'm sorry. They
gave you black and white.

THE GOURT: She's got some kind of saridwiches
here. All right. My inclination is probably to lgt it
back ——- okay ~-- urless you .cah point out some of these
pictures that don't have anythiﬁg to do with anything

MR. GRUENLQOH: I would just ask the Court's
indulgence --

THE COURT: We can redact it that way. Okay.

MR. GRUBNLOH: Yeah, I would just ask the court's

indulgence --

THE COURT: Because it's her Facebodk and sheé
posted it -~ or somebody posted it. And it does show
what she's invelved in over time, and you areiarguing
loss of enjoyment of life. I don't know what being on

Facebook has to do with enjoyment of life, bBut that's
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neither here ﬁof there.

MR. GRUENLOH: If they don't use it, and they
donft show it ,to her -- show the picture to her, and>
it's a pictuvre of a do§ or a picture of some man that's
been posted by somebedy elsé, then that's theé issue
th;t I have.

THE COURT: I don't have any problem excluding
that.

MR. GRUENLOH: Okay. Understood, Your Honor.

THE COURT: Like the picture of the dog, oxr the
pictupe of this bearded guy with a camera, I don't know
what that has to do with her.

MR. GRUENLOH: I will go through and I'11 mark it

up. And then I would just ask that we revisit it after

it's --
THE COURT: I don't have. any problem with that.
. But my inclination is to let it in. g
MR. GRUENLOH: Okay.
MR. BROWN: I finally found the date after the
accident -- if you want to know that -- or if -- if

you've neow ruléed, and you just want to move on, we can
do eithef'way.

THE COURT: ‘ﬁofwhat?

MR,‘BROWN;‘ You had asked the guestion, what did

she put on here after the accident,
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THE COURT: Right.

MR. BROWN: You asked that question.

THE COURT: Right.

MR. BROWN: And here it is. It says, hi, an
update, running yesterday I fell on the sidewalk and:
fractured my nose. Thank goodness I didn't break any
.teeth. The morali of this story,' F gues$, is running is
dangerous for our crowd. No, ‘hot really. As soon as I
can, I'11 be back out there. In thé meantime, I iook
like I got hit with ten ugly sticks.

Now, I think the relevance of that is she, to her
friends, is giving a‘réport as to what sort of —— it's
not an excited utterancé, but it's close to this is
what happened. No méntion of that she trippéd over
construction debris, which we how know construction
Adebris, from her testimony; is not cdonstruction debris,
Judge, it's a silt fence that was flapping and flopping
in the wind during a wind event.

THE COURT: Okay.

MR. BROWN: So —--—

THE COURT: Just take a look at it and I'll
consider anything you den't think has ény relevanece tb
her whatsoever.

MR. GRUENLOH: Absolutely. We'll have it for you

tomorrow.
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THE COURT: All right.

MR, GRUENLOH: The next exhibit that we objected
to and the iast exhibit of the deféndant's we objectéed
to is their exhibit number 6, Edelen and Nelson 32
through 40. Your Honor, these are the homeowner's
photos. I suséect -— SOYry.

THE COURT: These are produced by Edslen and
Nelson; that's who owned the home?

MR. BROWN: Yes, sir.

MR. GRUENLOH: Yes, sir. I asked Mr. Thomas some
guestions about these. And he didn't know when the
photqs.were»taken. And my -- you know, he didn't take
them. And my objection is simply this: They are
unduly prejudicial and may‘legd to confusion because
Mr. Thomas can't put a date on them. They ~- you know,
they may very well be able to get the homeowners into
court. And if the homeowners took these photos, and
they canh authenticate them, that's another matter. But
that's my objection.

MR. BROWN: Your Honor, he's correct that --

THE COURT: Well, if you can't authenticate them,
how can you admit them?

MR.: BROWN: Hang on a second, Your Honor. The one
thing he's correct is they can't autheﬁticate~themg

He's correct he didn't know the date they were taken.
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But what he can identify is these photos ‘show the home
at a certain stage of construction. For example, may I
-- may I just hold these for a second, Your Honor?

THE COURT: Yeah. Are they in any semblance
around June 6, 20117 I mean, I just sort of think you,
need to give us some time around that timeframe.

MR. BROWN: Lét me tell you what we. can do, Your
Honor,

THE COURT: All right.

MR. BROWN: They have agreed there are photos out
there that ==

THE COURT: I mean, the accident wds on June 6,
2011, I mean, the photos, if they were before that or
after that -- a year-béﬁdre that, or'six months after
that =~

MR. BROWN: They have, in their evidence, a
picture that is dated om such and such a daﬁe. Okay.
And they claim it shows basically a sag in the silt

fence. You carn look &t this picture right here. And

| in that particular picture, there are no front steps.

XYou can lock at that -~ look at that, Judge.

THE COURT: I understand, but when was it made?
MR. BROWN: Aft&r the front steps were put on ——
the other pictures have,speéific dates. We know that

this picture is aftéer that date.

ROA 098
Appendix 101




10
11
12
13
14
15
16
17

18

19,

20
21
22
23
24

25

THE COURT: Well, I don't have any problem
admittgng them if you can verify the date to some
semblance of when this accident occurred. Otherwise,
how are you goiﬁg to admit it? You got -- somebody has
got to get on there and say it acceurately represents
the scene on June 6, 2011 -- or whenever At was taken.
And if it was taken in a remote time from that accident
date, T don't think it's relevant.

MR. BROWN: Then I agree with you there, Your
Honor.

THE COQURT: OQkay.

MR. BROWN: I think that presents the problem.

Because if you look at their trial brief, their

argument -- this whole case is that this fence degraded
over a period of time, starting back in -- -what -- -
April or May —-- April -~ March -~ March, 2010, and that

it degraded.

THE COURT: I don't have any problem admitting any
photograph if y'all authenticate it, and it has some
relevance in time as. to the case.

MR. BROWN: Okay.

.THE. COURT: Okay.

MR. BROWN: All right.

THE COURT: I don't know what else to tell you,

MR, BROWN: We --
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THE COURT: 1If you can't do that, I won't let it
in, and that goes to both sides.

‘MR. BROWN: Understood. If it goes to both sides

THE COURT: That goes to both' sides. I mean, it's
got to be related in time to the accident, and have |
some relevance as to the silt fence.

‘MR. GRUENLOH: It probably makes sense, Your
Hongr -- and that's the last of my objections on the
dafeﬁdant’s-exhibits -- since we're dealing with
photquéphsb/bbs of the exhibits -- and here ydu go as
a sofgball -- as we'vé just bean arguing about this --
bit Plaintiff's Exhibit No: 8 -~

THE CQURT: Plaintiff's No,. 82

MR. GRUENLOH: Yeah. Let me hand up, Your Honor

(0ff-record discussion befﬁeen counsel.}

THE COURT: Are you talking about the photos of
the ‘accident secene?

MR. BROWN: These are not the phoetes -- they are

called "aceident scene", yes, sir, but these were taken

after the fact. And there is extensive testimony that

these photos -- &6 we have objected ~-
THE COURT: I mean my -- I say the same. thing, if

you authenticaté them properly, and put it in some type
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of reiévanée.aS‘td the time of the accident, and make
it relevant, I'll ddmit them. If ¥ou don't, I won't
admit them.

MR. GRUENLOH: And I'll tell you the —- how 'we've
done that, Your Honor.

THE COURT: Okay.

MR. GRUENLOH: First of all; Cori Smith, who was
jogging with Ms. Comnelly when she fell that day, she
went back the next day ;A;the‘néxt,mo:ning:andlshe took
photos of it. And Rosemary Connelly was shown those
photos, and she séid -="at least to one‘of thém( ves,-
that's what it looked like. ~

THR CQURT:‘.Welll if -- if you:—¥ i1f thet comes

out ‘in tespimqny, they are going in. If it doesn't,

they won't.

MR. GRUENLOH: Got it.
MR. BROWN: BAnd that was 96. And we agreed to put

that .one in becaduse.yodu were able to tie it in. Both

‘Ms. Cohnelly and Ms. Smith said norié of these pictures

‘look like the conditions that were -there at thé time of

the acecident. |
-MR.TGRUENLOH: . That's not exactly true.
MR, BROWN: Now, hang on, hang on, please.
MR, GRUENLOH: I'm sorrys:

MR. BROWN: I know, we'ré not —- we're gdod.
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We're dood. He knows we have & good relationship:

They said that exhibit -~ picture 96 -- if I may show
it -- is as close as there is. End I can éive»Ydu the
gquotes from their depositions, botﬁ of them, on it. So
we didn't object to 96, because I felt like they put --
they ‘had put in enocugh --

THE COURT: There it is. Okay.

MR. BROWN: Yes, sir. 1I'm sorry. I didn't object
to that one in their pack of photos because they had
this -~ this comment -~ this thing -— I knéw it’'s
somewhere irn: this area. It wasn't this bad. This is
not the comrdition it was in: But it's las close as I
can get to it. So that was .an érr on the side ‘of
taution to let theh:haVe that one picture. T don’'t
know that you can establish it to be honest -- but all
these others were a day after.

And they all -- and the'testimOng is, they do not
reflect ~- and I'1l qué you —- I mnean, youw can call
Ms. Smith to trial -- or we'll call Ms. Smith, and you
can examifie her outside theée presence of the jury, .

Judge. But during the breeak, I went through -- this is

'‘Ms. Connelly's and then I'll get to Ms. Smith.

Ms. Smith is who you put -- I’1l go to Ms. Smith,
on page 70 of her deposition, she said with regard to

the ~- picture 96, that looks more or less like what it
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looked like laying down into the sidewalk. Then she
keeps going to-about page 88 to 83, she goes, you know,
really, it looks worse. When we came upon 1t, the
material was down, and it was a little bit into the
sidewalk. But this looks worse. So these pictures are
taken after the accident and Ms. -- Ms. Connelly's
deposition testimony is just over - and over, this is not
what was there. What was there was not what's in any
of tﬁese pictures. We can go picture by picture.

'?HE COURT: Well, I understand what's in the
deposition. But I'm going to ge by what they say in
thé«courtroom, and you can impeach them accordingly.
Okay?

MR. BROWN: Okay.

THE COURT: If vyou still have an objection, remind
me and we'll do it in camera.

‘MR. BROWN: VYes, sir, Your Honor.

THE COURT: Okay. We'll do all this in camera .and
decide what;s going to gc in‘and what's not going to -go
in, Tomorrow, when y'all mark them, get the pictures
marked with different numéers so we can identify them
for the record tomorrow. -That's the only way I know to
do it.

MR. BROWN: Okay.

THE COURT: I mean, and if they change their
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tesiimony, you can impeach them with it; That's all I
know to tell vou. 1'm-not going to sit here today énd
say based on. the deposition they took a year ago or
whéenever, the pictures are admitted or not admitted.
Because I think it depends on what they say in the
courtroom under oath.

MR. BROWN: Well -——

THE COURT: Now, if that's different from what

they said in the testimony, you can impeach them, and

‘'welll do it in camera.

MR. BROWN: Well, I guess -- I guess —-

THE COURT: Or vou can impeach them before the
jury if you want to.

MR. BROWN: Well, Your Honor, I =-- -

THE COURT: Pardon?

MR. BROWN: Twenty‘something vears of stupidity is

flaring up in my‘head, but he has his -—- let's say he

‘has Ms. Connelly on the stard, and he takes the

picture, and he says, do you recognize this picture.

Yes. It's a picture that was taken the day after. I

move it into evidence. i_aon't'hayg ~- T ¢an objeect, I

guess at that point in time, but. I don't Have the
opportunity to cross her on it.
THE COURT: Well bacause>of the testimony in the

deposition --

ROA 104
Appendix 107




10

11

12
13
14
15

16

17
18
19
20
21
22

23

24

79

MR. BROWN: You can do it in camera.

THE COURT: I'1ll do it in camera.

MR. BROWN: I understand,

THE COURT: And I'll let you do it. That's what
I'm telling vyou.

MR. BROWN: I understand.

THE CQURT: 1I'll let ycu do that.

MR. GRUENLOH: Very godood:. And this 1s actually a
little bit simpler than that. Because RMC Number 96,
they told me that they have no objection., It's part of
their exhibit list by the way.

THE COURT: Well, they've already admitted to that
one.

MR. GRUENLOH:. Yeah. Yeah, and that's the only
one I'll use with Ms, Connelly —-—

MR. BROWN: And the drop of blcod, if you want the
drop Qf hlood, you can have the drop of blood. If yon
don't, T dén‘t care.

THE COURT: That's fine. I mean, that's fine.

MR. GRUENLOH: Because  it's a couple that -- you
know, we can work this opt. I probab;y won't even use
them.

THE CQURT: Okay. What about ;.th'is overhead photo?

MR. GRUENLOH: We don't need it.

THE COURT: Overhead image -— you don't nmeed it?
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MR. GRUENLOH: .We'll remove it. We will show, as
& demonstrative, but not ask to go back to the -ury,
something similar to this.

THE COURT: Okay. Affidavit of Karean Nelson, all
these affidavits, are you going to deal with those by
deposition?

MR. GRUENLOH: Your Honor told me earlier, when we
were in the qualification room, that you were going to
rule against me --

THE COURT: I'm not going to let an affidavit in.
Okay.

MR. GRUENLOH: So 1711 withdraw it.

THE. COURT: 1I'm not going to do that. That's just
rank hearsay.

MR. GRUENLOH: I just preserve my right --

THE COURT: There is no way to cross examine an
affidayit.~

MR. GRUENLOH: "I just preserve my right to
designate some page lines,. .

THE COURT: That's fine. I have no problem if you
use alﬁeposition; and the other side was there, and
they had an opportunity to cross examine. I don't have
.a problem with that, using a deposition.

MR. GRUENLQOHY Okay.

THE COURT: ©Now, for simplicity, if you want to
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agree to the affidavit rathér than than lines -- I
don't knbw. I don't know what --— |

MR. BROWN: What it is going to depend upon, Your
Honor, is how Your Horor rulés on their photographs,'
whether I'm able to auvthenticate them properly or date
them enough for Your ‘Honor's comfort level when our
clients are on.the stand.

THE COURT: Okay. All right.

MR. BROWN: So;, in qﬁher‘wo;déy I mayhcall the
people and I may not have to;, so I'm mot trying to give
you & non-answer to that -- _- '

THE CQURT: ’i:mgan, if you don't want to call the

people and you want to offer some of that deposition to

| reply to his deposition - or his,excerpﬁs, if you want

to use some excerpts, that's fine without calling them.
You are welcome to do that.

MR. BROWN: Understood. But like I said, I'm

either going to get the picture -- I'm going to do my

best to get theé picture§ in through my own client. If

that's nét a course of action that I can get to, I'll
have them here, becduse they' are under subpoena.

THE COURT Okay. Anything else?

MR. BROWN: Not‘thét i know of th&at we can solve.
But; YouY Honor, I was only allowed the easy issues to

deal with, so.
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MR. GRUENLOH: I just want to make sure -- and,
you know what, maybe I should wait for Mr. Hines to
come in. Rule 30 —-

THE éOURT: Tell Mr. Hines the —- the federal case
-~ I understand Council was the leading case in South
Carolina on the experts.

MR. BROWN: He is aware of Council, Your Honor.

THE COUGRT: ©Okay. All right.

MR. GRUENLOH: I'm just a little bit worry that
we're going to get some page lines from the deposition

that there was no objection to, and I just want to

.raise Rulée 30(h) (%), that if they have not .objected to

a. question in a de bene esse trial deposition, that the
objection is waived.

Obviously I would be prejudiced if they don't makg
an objection because I have no idea that I heed to cure
the guestion. And I hope that we're not geing to be
dealing with that issue, but...

THE COURT: De bene esse, dona't hedr that very
often anymore. Most young lawyers don't know what de
bene esse means.

MR. GRUENLOH: I don't think of myself a& young
anymore, Your Honor.

THE COURT: O©Oh, okay. All right. Mr. Brown knows

what it means.
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" 'MR. GRUENLOH: It means trial deposition.

THE COURT: Pardon -- ﬁrial deposition. All
right. Anything elsg we can try to cover?

MR. BROWN: Your Honor, I think -- I think that
covérs us with the exception of this other issue, so.

THE COURT: Anything from the plaintiff?

MR. GRUENLOH: Not at this time, Your Honor.

THE COURT: All)right; Get those -- if you can;
get -those marked s6 that you can brindg them and give
them to £hg,CGuﬁt reporter.

MR. BROWN: We'll go over them tonight.

THE COURT: Would y'all mind preparing a list also
of what y'all —- the number and what it is, .and give it
to the .court reporter, and have me a copy also?

MR. GRUENLOH: The number --

THE COURT; Bxhibit 1, what it is. Exhibit 2,

what it 1s in Exhibit 2 in written form for the court

reporter and myself.

MR. GRUENLOE: Absolutely, 1I'll have a summary
tomortow morning, thenm I'll alsc have all the exhibits
ready to 'go.

THE CODRT: Right. And shé can go ahead and we'lkl
put them into evidénce. |

MR. GRUENLOH: Oh, yeah, thé .binder that you have

up there actually has a copy of every single oné of our
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exhibits there, Your Honor.

THE COURT: The binder doas?.

MR. GRUENLOH: The binder does.

MR. BROWN: I believe we have -- are yours
numbered. .. -

(Off-record discussion between counsel.)

MR. GRUENLOH: Your Honor, what Stevée and. I weré!
talking about is Qhethér or -not you -would prefer --—
like, if we have a group of ‘photos, would yodou prefer
that we nimber them individually as exhibits; versus a
groip of photos? ’

THE CCURT: 1If you don't have any’objéﬁtibﬁ to any
of those photos, just do them as a group. If.ybuvﬁave
got an objectidn, at ledst mark the onés that hévé-an
dbﬁectiah, SO we can'iﬁéntify that fof the recoxrd.

MR. BROWN: They all have Batés —- like, for
example, in his exhibits, he's got something called --
just make up & number -~ it's pldintiff's 3, -and it's a
group of photos, but each one ﬁas a Bates number at the
bottom,.so'wé can make a veéry éleér record.

THE COURT: That%s fine. |

MR. BROWN: TIs that okay -—

THE. COURT: -Just as lohg as we Can maké a ‘clear
record of what photograph wé're talking about:

MR. BROWN: We can.
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THE COURI: For the record -- that's all I'm
coﬁ"c:'e;rned with.

(PAUSE.).

THE COURT: All right. Mr. Hines, you have an
objection as to Dr. Funcik's deposition as to his
qﬁélification; is that correct?

MR: HINES: That's correct, Your Honor.

THE COURT: I'1ll be glad t¢ hear you, ‘

MR. HINES: ' Your Honor, the objection that we haveé
ﬁith,regaﬁﬁlﬁr, Funcik -- and this -- Well, this
ébjec.tién alsé6 goes to Dr. Ghegan. .Perhaps we can take
these ﬁp at, the s?me:time; . It's essentially: the
same <= "the samé issue which is, yeés, we are not

suggesting these doctors are not ENTs, that they don't

-have thée crédentisls to allow them to practice the

mediginé.ghat ﬁheyupracti¢ez

What we are arguing on the basis, we —- we hashed
so?mévo’f’ this gut earlier in terms of what we mentidned,
that ‘the record in this case does rot support that
either o6f these doctors is capable of giving a reliable
opinion. I'm ibokih§ at'Watsbﬁ vs. Ford Motoi Company,
the court's gatekeeping role with respéct to expert
testimony, and the questién.of the substantive
reliability of téstimony in viéw of the way in. which

that te€stimony .and opifiion on theé issue of causation --
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causation -—— on the way in which that was -- well,
supported by these doctors.

With reépect to Dr. Ghegan, if I can specifically
éddress that is -- adain, my argument is the same as to
both. That neither of these doctors, while qualified

in their fields of practice, cannot give a

substantially —-— substantively reliable opinion of
shortconmings in the -- well, in the methodology in
terms of the -- thevbégkgrOUnd data that they have to

make these opiniens.
And let me just point to Dr. Ghegan ---Your Honor,

if you'll indulde me, T will réad for you just a bit

from his deposition. And this is -- his deposition
en —-- perhaps, I can do it this way. And counisel caéan
let me know if I -- I think I don't need this.

Dr. Ghegaﬁ’sfdéPGSition makes it clear that he saw
the plaintiff for a singleée visit on April 4th of 2013.
He spent about 10 minutes of one-on-one --

THE CbURT: Well, what kind of doctor was it? We
haven't talked about Him vet.

MR. HINES: .Be I8 an ear, nose, and throat doctor,
Your Honor. |

THE COURT: Is He a board certificated ENT?

MR. HINES: Yés, sir, he is.

THE COWURT: Go ahead.
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MR. HINES: Ahd iy issue is not, of course,
whether he's qualified to treat her when she arrives at
his effice complaining‘of'émell and taste, he's gone
beyond that. And he's offering an opinion in this case
that this loss §f smell and taste is related to the --
the fall that happened on June 6, 2011.

aAnd when he was deposed in this qasé, I:asked{Dr.

Ghegan -- Dr. Ghegan, what underlies your opinion. He

said, well, she came' to my office and she told me that

she had suffered a broken nose and a congussion, and
that she had domne that on —-- a couple of years back,
and she treated with Dr Funcik, who was the doctor-ﬁhat
originally ----initially saw the plaintiff’;ight after
the fall. BAnd she tpld‘me_thai shels,ﬁaying~¢hese
problems,with hér smell and taste.

And he:aisa had the benefit of some Qdditionél
visits that were had by the plaintiff ;o-hig ~- his
précticéﬂ The plaintiff saw tWo other docteors in
Charléston -- the practice is talled Charleston ENT.
Dr-. Ghegan, hiniself,; only saw the plaintiff on this one
occasion; for one visit, for about 10 minutes.

I askéd him, I said; you know,; Doctor, ‘your
opiﬁion is that te a reasonable degrée of medical

certdinty, that the fall hdppenéd &n June 6, 2011,

which she was treated by Dr. Funcik, caused the smell
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énd-ta§te»issue; Doctor, have you seen Dr. Funé&ik's
records? He said, no, I haven't seen them. So is it
possible that sométhing c¢ould be in thoseé réCOrdS that
would be material to your opinion? I mean; that you
don't know about. He gbes, not necessarily. I don't
think so, but thére could be. But, Doctor, you don't
know what, if anything, is in there that's material and
I'm not talking to you about some-hypothetiéal perhaps

THE COURT: I hate to interrupt you, but let me
ask you this question: Who elsé could make thé
diagricsis of andésmia other than an ENT?2

MR. HINES: I'm not -- Your Honodr, an ENT is
appropriate -t6 make thdt diagnosis.

THE COURT: Well, and we are talking about two
ENTs. that you say can't make that diagnosis. It
appears to me,.and I*1ll ask you the.question, are you
talking about the weight and sufficiency of thedr

testimony, not as to the qitalifications? Bverything

I'vé heard from you so far is based upén the ﬁeight-and,

sufficiency 6f what was beforé the doctor. in

' astablishing his -- his opinion, but not his
qualifications. Your -- your objection is on

qualifications, and I just. ~- I-doén't -- I'm not

following you..
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MR. HINES: 1T understand, Your Honor. Aand so as

not to belaboX the point -- I medn, I'm happy to -- I

understand both of these depositioins -- in fact,

well -- Dr. Funcik is déposed twice, once for
discovery, and one for wvideo for use at trial. The
other, Dr. Ghegan was deposed a single time for use at
trial.

THE COURT: Okay.

MR, HINES: I will représént to the court that

when they state what they did “to put themselves in a

position to review relévant refords -- you heard
éarlier the totality of circumstances -- what it is
that they didl to apprise themselves of that, and then
ﬁo*my'~— my argument -- and I won't, again --

THE COURT: Well, it may go to the validity of
theif opinion, but it doesn't go to whether they're
qualified to make that opinidn or nét.

MR, HINES: Your Honor, I gueSs my point is thay
are qualified to offer ;7 in a geneéral sénse, they are
qualified to diagnmose a condition. And if they had a
substantial methodology that was appropriate, they
would be qudlified to offer an opinion to the court.
But ‘I'm honing in on the third gatekeeping function for
thif .expert opinion, which is reliability.

They can tdlk'-—- they can givea clific on what
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anosmié is or isn't. And I'm bringing it down to the
level of this case, and this fall, and whether or not
they can come into tﬁis courtroom and say to a degree
of medical certainty -- not that she has a condition
for anesmia, bulr that this fall on this date caused it,

And what you will see -~ and I realize you're
coming into this probably -- very much 1a the cold --
the fall happened)June 6, 2011. The first ever visit
to a doc;of saying I'm hawving problems with smell and
taste was when the plaintiff saw Dr. Ghegah on April
4th of 2013 -- that's 22 months later.

Now, Dx. Ghegan is basing his opinion .én
causationy on a single ten minute visit with the
patiént, and the review of the recerds from his
practice —-- there's a lot of records out there,
including the records from the dodtor who treated the
plaintiff for this fall, Dr. Funcik. Dr. Ghegan says

I've nevexr seen one; but I'm going to come into court

and I'm going to tell that jury that this fall caused

this cbnditicn.
My point is Dr. Ghegan is a smart doctor. I'm

sure a terrific doctor. He can tell us all about

-anosémia. He can tell us all about how trauma can cause

it, but he c¢an't reliably tell us how this fall caused

anosmia in this case.
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And my argument is the same for Dr. Funcik. And I
would identify -- just when we spoke earlier —-- short
comings in the reliability in térms of what underlies
their opinion, not.from the standpoint of their skill
expertise, but for the factual data that they have to
rely on. And it sounds as if the court simbly is not
inclined to -- well, to grant that motion or to agree
with my argument, and it would suffice for me to say
that if that is true, I'm happy to have these
depositions admitted as court's exhibits, and simply
move én.

Buty —— éq -~ I'm also happy to argue thié as long
as the Court would appreciate hearing arguments, but
I'm hopeful .that I can at least explain my argument and
the basis for it to the Court.

THE COURT: Thank you very much. Yes, sir.

.MR. GRUENLOH: Your Honor, may I Jjust present up
to the Court —- Mr. Hines just mentioned — Can I
approach?

~ THE COURT: Yes, sit.

MR. GRUENLOH: Dr. Ghagan's deposition, and if I
can just incorpotrate that into the record by referéence.
And we would jUSé say, in conclusion, Your Honor, that
everything that Mr. Hinés has sdid today about thése

issués go to thée weight and sufficiency. He's already
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done cross examination and the jury will heér that
cross examination assuming Your Honor rules that this
information should come in.

Board certified ENTs are the only folks who are
qualified to make this determination, and both Dr.
Funcik —- this is in their deposition transcripts --
beth Dr. Funcik and Dr. Ghegan, sat in their offices
with Reosemary Connelly, 1éng before there was a caption
on this case, and told Rosemary Connelly you have
traumatic anosmia caused f:ém’the fall, and this is how
it c&n happen.

So with that, Your Honor, We would ask the eourt
to deny the defendaht's motion. We would request that
the de bene esse deposition be played in its totality.
And we have stipulated with fhe defendants that the
portions of the objections and the cross talk between
counsel will be removed if, in fact, that is the
court's ruling. Thank you, Your Honor.

THE COURT: All right. I'm going to mark the
video deposition, and the transcript of that videéo
deposition, taken on PFriday, -August 21, 2015, be marked
as Court's Exhibit No. 2 pursuant to the defendant’s
motibn. Thiat motion is denied. Thank y-'ail very much.

MR. HINES: Thank you, Your Honor. 'From a

‘housek=eeping perspective, I think Court's Exhibit 1 is
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also —-- well, includes both video depos we'vé talked
about, that's Dr. Ghegan and Dr. Funcik. BAnd it's also
Dr. Funcik's other deposition, which .alspo ==

lIHE COURT: Aall right. .Exhibit -- I'm sorry =--
ghé exhiibit does cover both of them, seo it's just
Couft's Exhibit No. 1. Thank you Qery mach. I
gppreciate 1it.

(PAUSE.)

‘THE COURT: Let's plan on getting started at 9:30
in the morningﬁ'.lé there anytﬁing else thafiwe neéd falte)
tend to this'afterhoon? ‘ »

MR. GRUENLOH: I don't think so; Youxr Honor, we
will be 'héar with éxhibits premarked and ready 6 go.
Unless there}s anythiné that I'm unawdre of, we ought
to be able to start with dﬁening,statemehts pretty
guickly.

".THE COURT: If y'all want to come in ak. 9:15 -- if
y'all want- to Ccome on in at 9:15, she can 5efmarking
the-e%hibﬁts:during that minor settlement. i

MR.: HINES: Thank you, Your Honor.

‘THE COURT: AAlirrightu See you in the morning.
Thank you very much.

MR. HINES: Thank vou.

(WHEREUPON, thé hearing was concluded for the

day.)
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* * * PUESDAY, AUGUST 25, 2015 * * *

‘

THE COURT: We've beén walting on some jurors. I
think we just got the last cne.

(PRUSE.)

THE COURT: All right. ©Let me go back te
yesterday, I -- I had the c¢eurt reporter to look and
see if the issue that was raised on Rule 36(b) was on
the record ~-. somé GoF it was, some of it wasn't. And I
wanted to make sure»thét’s But on the récord for your
pfotectidn. Okdy « '

All right. I understand the plaintiff -- excuse

‘He -~ thé deferidant would like to ameénd the request to

admit, and the particular requést to admit was in
relation to the fende, and what the purpose of the
fence was; is that correct from thée defendant's
standpoint?

MR. HINES: Yes, Your Honor, that is correct.

THE CQURT: Do you -- .do you want to mark those
requests as ‘Court’'s Exhibit No. 2, 50 we'll know what
we aké looking at --

MR. HINES:*® Yés, Your Honor.

‘THE COURT: Then also put on the record what
modificaticon you would like to make.

MR. HINES:- Your Hondr; may I go through it like
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this? May I present, just as quickiy as possible, my
argument on‘that? And then in conclusion of it, mark
those things as Court’s Exhibit --

THE COURT: I think you made a pretty long
argument yesterday.

MR: HINES: My COnccfn is; T guess, that that
wasn't on the record, Your Honor. And particularly my
CORCErn was == ‘

THE COURT: All right. Let's get it markeq first,
get the requests admitted that you want té améend, and
then —— as a Court's Exhibit -- mark them as a group as
Court's Exhibit No. 2.

MR. HINES: Tharnk you, Your Honox, &after they're
marked -~

THE COURT: Bardon?

MR. HINES: May I hdve them back? I would like to
return -~-

THE COURT: Yeah, you can mark them, and w&'ll
substiﬁute coples.

MR, HINES: I've got them in ordér, so I didn't

know when the court was goindg to takeé this up. My

understanding from yesterday --

. THE CGURT: Pardon?
MR. HiNES: My understanding from yesterday was

thé court was inténding to take this up -~

\
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THE COURT: I am, but I want to get all of this on

-theé record first, cokay, because we didn't do it .

yesterday and that was my fault. Go ahead and mark
them as Court's Exhibit 2, if you would, and I'll let
you substitute copies.

MR. HIKES: Thank you,'Your Honor.

(WHEREUPON, Court's Exhibit No. 2 was marked and
made a part of the recoxd.)

THE COURT: All right. I understand on the
reguest to amend was.request°nuﬁber one and the
response€; 4is. that correct?

MR. HINES: Yes, Your Honor, that is correct.

THE COURT» All right. What -- how do you want to
amend” the réquest -- the request was "admit’ that the
defendarnt /Winsor 'Custom Homes LLC was sélely
responsible for placing a black plastic barrier" --
paragraph 22 of the complaint. How do you want to
modify it or amend it? |

MR. HINES: Your Honor -~

THE COURT: Do you want to add to it or do you
want teo change the whole thing? ’

MR. HINES: 1 want it to bé withdrawn and not
ddmitted that the purpose of that fence is the purpvose
the plaintiff Has indicateéd in plaintiff’'s pretrial

brief, which I believe ‘is having corntained --
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he testified to in his deposition; is that correct?

MR, 6 HINES: Esseéntially, vesy thét’s exactly
right. I'd be happy to --

THE COURT: What did he testify to in his
deposition? It was Used for silt, I believe you said;
is that correct? '

MR. HINES: Yes. 1 believe he defined the
construction zone or .area as .erosion control., I'd be
happy to have exactly thé language of his deposition
used. I E

THE COURT: 8o you want to delete the response on
the request to admit, -and substitute the languagée in
his deposition; is that correct?

MR. HINES: Yes, Your Honor.

THE COURT: YQﬁAcan just give me the page and line
for the record from the deposition. You don't have to
guote it verbatim. .

MR.. HINES: Certainly. I might have to read that
particular page, Your Honor.

THE COURT: Okay.

MR. HINES: Your Henor;, it's on page 103 to the
best ef my recelléection, as far as the actual line --
let me see if I can put -- |

THE COURT: Does the plaintiff know?
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MR. GRUENLOH: 1T don't, Youtr Honor.

THE COURT: I apologize for springing thiqun you;
but I thought it was on the record yesterday and it
wasn't.

, MR. HINES: And thank you fqr‘catching that, Your

Honor. 1It's on page 103 of Mr. Thomas's deposition.

It begins at line 7 and it goes through line 17.

THE COURT: All right. «So that's what you want to
substitute for a response -- request to admit number
one; is that correct?

MK. HINES: Yes, Your Honb¥, with respect to the
purpbsé of the silt. V

THE COURT: All right. Do.you want to put & very
brief argument on thé record, please, sir?

MR. HINES: Yes, Your Honor. My érghmentvié this:
Rule 386, while it does allow for requests to be made
for admission, Rule 36(b) I think, in keeping with tﬂe
idea that all of the rules of éro@edqre are to be
construed so as to achieve the justy speedy, and
inexpensive determination of every action -- "just"
being the opeérative word, Your Honor. That -= when in

this case, there was a response given to6 a request %o

admit --

THE COURT: All right. Speak up. Okay?

MR. HINES: Certainly, Your Honor,
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THE COURT: 1I'm havihg trouble hearing; so is the
court reporter. Speak up. Okay?

MR. HINES: Yes, Your Honor.

THE COURT: With your soft veoice, it's going to
sound 1like yoiu're yelling. So speak up, please} sir:

MR, HIRES: If I Qay approach, maybé it will help
us all -- I will do my beét. My voice --

THE CQOURT: Your véice doesn't carry very well.

‘MR. HINES: It's loud -- most people on drive
through windows ~- as’'I go through life,; Your Honopr, .I
encountér this. And the last that I want to Have it is
here. So let me try to make this cleax.

THE COURT: To you, it's going to solnd like

you're velling. So.talk loud please.

MR. HINES: I feel like I'm yelling, Your Honor.

THE COURT: Right. Yell.

MR. HINES: 1I'm yelling. I'm yelling. Hére's. the
thing, the.-- Rule 36 says that you may withdraw an
answer to request to amend unless ~- this is & uniqué
standard. It's kind of like Rule 15 on the fule to
amend, the standard is unless the persons who obtained

the admission, can show matérial prejudice from the

‘withdrawal --
THE COURT: Well ~- .but, first of all; you got to
show it's important to the merits in the ¢case. And I
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think it is. OQkay. I think —-

MR. HINES: Which I think is the reason it's in‘
the plaintiff's pretrial brief, Your Honor, is because
they believe it's important.

Furfhermore, in terms of showing prejudice, as I
understand it, the argumernt. of my prejudice that was
made yesterday, whether or not it was on the record,
and here -- if that's the same argument today, but
the —- the basis for the allegeéed prejudice was, Your
Honor, we had this reguest to adhit a long time ago,
kack in Japuary of 2014, that we planned our whole case
strategy around. Well, that wasn't exactly what seemed
to happen. Because when plaintiff, as I just showed
Your Honor, was specifically asked to —-= when the
plaintiff's counsel specifically aske@ Mr. Thomas
what's the purpose of the silt‘fehde, thé response is

there for the record.

I could  cite -- and I have the pages here
marked -- in other instances when counsél was examining
Mr. Thomas, where the clear -- the undeniable inference

of the question is acknowledge that a silt fence is for
silt protectien. A number of different gquestions about
it

And then, dgain, Your Hohor, T believe it was said

vesterday that this was not only not used ~-- there was
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a& strategy involved with respect to Mr. Thomas'

question -— I think it was said yesteérday that the --

that that question wasn't even asked, but perhaps that
was a bit —- bit of a misrecollection.

But.on top - of that, the —-- the design professional
in this case, a man named Phil Clark, he was deposed in
this case. I never ordered his deposition trahscript
because I didn't think plaintiff's counsel had ordered
it. He's not been  identified as & witness. But after
yésterday‘s argument, I got -a rush order of it.and I
have his deposition transcript.

I thought it was said yesterday that I didn't eveén
ask Mr. Clark about it. I could show on about four or
five pages straight where that's asked numerous times,
and I'd be happy to put it in the record.

My point is, Your Honor; that prejudice claim --
thereé is no prejudicé. It serves the interest of
justicde on the merits to -- to let this issue -- to not
be hamstrung by a request to admit 18 months ago.

‘'THE COURT: Okay. Thank you very much. What's
the plaintiff's position as to préjudice?

-MR. GRUBNLOH: Your Honor ==

THE COURT: I do think it meets the first
requireément, that it's important to the merits of the

case for purposes of .the silt fence, o6r whatever you
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want to call it.

MR. GRUENLOH: Yeés, Your Honor. In that case, 1
won't argue that first point. The second point.is
simply that it's undiuly prejudicial to us at this
point. That response was provided to us in Janluary of
2014 as we were preparing for Mr. Thomas' deposition;
which was the first deposition in this case.

And as Mr, Hines has just pointed out, we asked
the guestion. Buf at the point that we asked the
question, and he said what he said, wé had that request
to admit, Your Honer, dnd we knew that it was
impeachment for the day that we got to court -- in the
evént that wé got to court, and so we didn't follow-up
en. it.

We proceeded throughout the case as if we had had
that admission. It was a reguest to admit number one.
And, obviously, the court knows the importance of a
request to. admit vs. dn interrogatdory response or a
request to produce. This is a reguest to admit.:

and furthermore, Your Honor, they deny that
request to -admit. And as they are required under the

rules, if thére's somé reason why you are denying a

‘request to -admit, you mMust put that in there. And

that's what they did. And so that became a material

part of this case, a material admission in this case
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that was present feor every Wwitness.

And as I said yesterday, I was trained not to asgk
cne question too many. A&rnd I try -- I try my best not
to do that. .And so when I asked the guestion, what's
the purpose. -And heé says to e, the purpose is
something other than whaf he has provided to me in
their reguests to ‘admit. Then I know that I, at that
point, have an opportunity 6 impeach him in front of
the jury on that subject, my training is not to ask the

next question at the depositidon. And that's exactly

‘what I did that day. And 1 beliéve that's exactly what

I did throughout the rest of the case.

THE COURT: A1l right.

MR, GRUENLOH: So, again, in short, Your Honor, I
believe it’s unduly prejudicial.

THE COURT: all right. Thank you ¥ery much. As I
said"yéstérday,'Illl'take it under adviserient --

MR. HINES: Your Honor ~-—-—

THE COURT: Are y'all ready for opehning
statéments?

MR. HINES: I'm not guite ready just yet.

THE COURT:' Have a seat, please. .I‘ve ruled.

MR. HINES: Your Honor, this is important.

THB COU@T: Have a seal, please, sir.

MR. HINES: Certainly.
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THE COURT: I said I'm going to take it under .
advisement and I'll rule at an appropriate time, as I.
sdid yesterday.

MR. HINES: Certainly, Your Honox.

THE COURT: OQkay. Are y'all ready for opening
statements?

MR. GRUENLOH: The plaintiff is, Your Honor.

MR. HINES: Yes, Your Honor.

THE COURT: All right. Can you bring us the jury,
please.

THE BAILIFFP: Yes, sir.

(WHEREUPON, the jury enters the courtroom at
approgimatEly 10208 a.m.)

THE BAILIFF: AX1l jurors are presant, Your Honor.

THE COURT: All right. Thank vou very nmuch. If
you'll swear the jury.

(WHEREUPON, the jury-was sworn.)

THE COURT: All right. Caroline Taylor, where is

‘Caroline Taylor?

JUROR: Right here.

THE COURT: Ma'am, I'm going to appoint you as
forelady. If yon'll swap seats with this géntleman.

{PAUSE-.)

THE COURT:; All right, ladies and géntlemen of the

Jury, I'm just going to make some brief opening
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statements to explain to you the full matter of the

~trial. After I finish talking to you, the attorneys
J .

are going to have. an opportunity to make opening
statements. ’

In the'opehimg'Statements; the attorneys will
present to you what they are planning on proving in the
case. After the opening statements are done by the
plaintiff and the defénse'attorhéys, we'll start
testimony.

The plaintiff will call their witnesses and

they'll be sworn testimony from the witness stand. . The

plaintiff will have the witness on what we call di£e¢t

examination, Hfter the plaintiffJSjattorney'fiqishes
questions of each witness, then the defense attorney
will have that witness on cross examination.. |

The differéence between direct and cioss
eXamination .is on direct, you cannot ask a leading
gudstiond. -On cross, you ¢an ask leading questions. A
leading’ question i§ & Guestion that suggests the
answer.

After all the téestimony has been presented by the

plaintiff, the defense will offéer théir witnesseés arnd

the r6lls neverséd. The deferse will have the

‘witnéssés ofi. direct, and the plaintiff would have the

witrness on cross.
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After all the testimony has been~taken,'at that
time we'll have closing arguments by the pilaintiff's.
attorney and the defense's attorney. 'After the c¢losing
arguments, I will' charge you on the law that's
applicable in this particular case.

My Job is to coaduct the trial according to the
rules of court and the rules of evidehce, and to charge
you the law as it exists in,SouthACarolihg and as 1is

applicable to this case. Your job is to be the fact

.finder in the case. And I'll just give ydu a sinple

example.

If there’s an intersection collision, and both
parties say they had the gréen light, you're going to
have té¢ determine factually which party had the greeéen
light and which one had the red light:. I will charge
you, you don't run a red light in South Carolina. But
that's just a simple ekample to try to &xplain to you
your job vs. my job in the process of this trial.

The attorneys job is to present theifr case in the
most favorable light of their clients. Agd they will
have diffsérent viewpoints as té what transéited and
what bappened in this case. But you are going to have
to listen carefully to the testimony, make decisions as
to the facts as you See them, and as you believe the

facts to be.
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| £inally here.

Ready to to proceed with opening statements?

MR. GRUENLOH: We are, Your Honor.

THE COURT: Thank you, sir.

MR, GRUENLOH: Your Honor, this is the board that
we showed you yesterday, and I've shown this to the
defendant and they have no objection to me ﬁsing it.
sir.

THE CQURT: Yes,

- MR. GRUENLOH: Good morning everybody., . We are
I know yestexday, you know, the whole
jury‘qualification preocess can feel 'a little bit like -a
cattle call and a little bit like an invasion of your
privacy. And the reason for that is so that we can
put, in the box, the most fair and impartial jury that

we can Find, and I think that we got it.

My name.

know that by

Brian Holmes

représanting

is Mike Gruernloh. I think you probably

now,_ I, along with Patrick Chisum and

Irom my office, ‘have the pleasure of

Rosemary Connelly, who's the plaintiff in

the lawsuit.

Rosemary®s husband and her daughter, Ch:istiﬁa;
are here with us today and they're going to try to be
with us here all week -- gasp —-- yeah, we'll probably
be here all week.
| Mr. Thomas is with us. He's the corporate

representative of the defendant in this case, -and that
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is Winsor Custom Homés. And His Counsel, Mr. Brown and
Mr. Hines. You‘l} hear from them after I'm done.

The +udge ~- as Judde Wicholson told you, you
folks are the fact finders. And, you know,vlaWyers
think =-- we usually think we're pretty important, but
;Ou folks arxe really the most important in this
courtroom, because you decidé at the end of the day
what the facts are as they come in thréugh the
witnesses, as they come in throiigh the documents;. and
as: they come in from the photos, as they come in from
the do¢tors. 4And the photos and the doctors, we
Kélieve, aré so ifipertant in this Gase, so please look
at them very cléseély, @nﬁ please listen very closely
when Rosemary's doctors atre talkihg to you.

At the end of the trial, the judge is‘goiﬁg to
give ybu a jury verdict fcrﬁ; KXl right. TIt's gding
to ask a number of questions. Anhd he's going to tell
you what the law is. And it's your jdb to apply the
facts to the law, .ahd then to ahswer thosé .questions
and we'll distill it down so that it won't be too many
questions.

‘One of the questions that you'll have to answer is
whether. Winisor Custom Homes was negligent. That is
whether they failed to maintain a black plastic barrier

fence that went around a cohbstruction site; and thdt
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they allowed to lay on the ground, go in the sidewalk,
ahd tripped my client. ‘All right; And I'1ll get tho
those facts inﬁavsecond. But .that's the first gquestion
that you're going to have to answer: A1l right, '
Another guestion tkat you're going %o have to
answer that is so important, is whétﬁsr or not when she
fell that day, and she hit her head on the concrete,

whethér.or not that fall is what caused her to lose herx

'senSewof smell; and, likewise, have a greatiy

diminished sense of taste.

‘On June 6, 2011 -- yes, 2011. ‘We've beeﬁ=working

" on this for a while. Rosemary Connelly woke up and she

did the same thing that she did most mernings. She

‘poured herself a cup of coffee. She walked outside and

she smelled the grass and the flowers in the garden.
She enjcyed her breakfast that day. And she drove to

meet her friend, Cori Smith, who lived on Daniel

7/

Island. That's the reason that you were asked

qqestions‘abéu€‘ﬁaniel Island bécausé that's where this
happened. '

And Rqsema:y didh?t know. whete they were going to
run that day. She knew that they weéereé going to ¥un.

Cori picked out the routes. And youfll hear from Cori.

‘We'll bring her 'in to talk to you. And they ran that

day about a two and a half, three mile route, and they
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ran down by the park, and they ran and did sort of a

loop around, d@nd came upon REDACTEDTZRS

At the time, REDACTEDZ, ] Street, like'a lot of

places on Daniel Island at the time, was under

construétion. Can you pull that first photo up?

This is REDACTED:: | Street. &And if you look at
the front of thé property, this is -- what we refer to
as a black plastic barrier fence. It's also been

referred to as a silt fence. ' ABnd you'll hear that
Daniel Island requires that these things go up before
the property -- before the construction starts. All
right. |

They say to6 the buildeérs, you've got to do this.
And pot ¢@nly do you have to construct one of these
fences, you can't just build it and forgef about it,
you've got to maintain it. ©Okay. This is nct.what it
looked like on June 6, 2011. .

nll right. Can we get that right side up -~ all
right -- everybody stand on vour head. The black

plastic Barrier on June 6, 201I -- Pat, will show you

that phote in just a second -- didn't look liké that

first phote that I showed you. It was laying on the
ground.

You'll hear from Mr. Thomas, who's the corporate

‘representative of Winsor, that it was 70 percent down.
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partially in the sidewalk that day. All right. It had
been allowed to deteriorate to that point.

You'll hear from Mr., Thomas that he knew that this
was a problem, becaunse he got warnings. on other sites
before. He had gotten warnings about exactly this
problem, silt fences being down and not maintained.

All right. That was his duty, not just to put it up’
and to forget about'it, but to maintain it.

On. that daté, June 6, 2011, as they approached
that black plasti¢ barrier fence, and -as it was laying
partially obstruc¢ting the sidewalk; Ms. Connelly and
her friend; Cbri -- her jogging partner -- and Cori,
you'll hear, they were kind of -- if the FHouse is over
here, and the fence is kind of laying in the. sidewalk
partially right here, as they were jogging along and
they saw that the fénce was partially in the sidewalk,
they dic what many o6f us may have done. And that's
they just sort of jogged over to the left a little bit,
because there was plenty of sidewalk there still.

But, Cori; as she was jogging Lo the left and

. slightly behind her, had 'a gdod vantage point to see

exactly what happéned. that day. And Rosemary sort of
jogged a little bit to the left to avold it. It was a

little bit of a windy day, and that black plastic
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barrier ~- it's kind of made of a light, almost like
hefty bag material -- all right. And it's suppoesed to
be attacheé'to‘stakes that are pounded into the ground.
And it's supposed to beitaut so that this sort of £hing
can*t happen, so that it can't get up into the air, and
80 that it can't move.

And what happened was when it moved a 1ittle bit
in the wind, Cori Smith saw that it caught Ros'ema\ry‘.'s
right foot -and she went forward. And the first ‘thing
that hit the concrete sidewalk was her head and her
nose.

I'm n6t going to -- we get to .argué in cloding
arguments. I'm not- going to. give you a bunch of ‘
adjédtives-right»now about what habpened.that-dayr
Suffice it to say that her running partner had an extra
shirt with heér that she gaVe to Rosemary. They wéré
trying to stop the blood. |

Rosemary was in a daze. She has a cdricu§sion,

She had a broken nose: She had wrenchéd Her back a

'little bit. She had abrasions on heér knee, on her

shoulder. But most importantly she got hit right here

" (indicated); right in the middle of her head:

She -- unfortunately, her family was out of town
at this time, June 6, 201L. She got herself to a

doctor: who she knew that was not too far away. BAnd br,
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Funcik, whe is a board certified ENT, ear, nese, and
thireat doctor, and also a plastic surgeon -- because

honestly, folks, when she hit the ground and she heard

‘her nose -— and I didn't say "hurt" her nose, I said

she heard her nose. She was afraid to death that her

nose--and her faéé was ruined. And she got immediately

I"over to that doctor.

'And he said, Rosemary, you are massively swollen.

| There's neothing that I c¢an do to really figure out
what's going on underneéihfthere; But I can tell you,

if you have any concussion symptoms, if you have a .

headache, if you have some of these other issues, you

.need to ‘get: to a doctor.

: éo Rosemary.went the; :And a-qouple of :days
later, Chriétina, who is here with us this week, she
came home from Clemson, where she was attending at ﬁhe
time;~and she saw her mom. .And she was the first
meﬁiber of her family to get home and -~ do we have the
phdtovbf'-—ryou can see the 'swelling. You can see
wheré the blow to the head occurred. And that's the
poiht‘wherévheg head and her nose ‘made contact with the
concrete bhfthat day.

And that ﬁifs; week, Rosemary wasn't thinking too
much about smelling. All right. There?s‘a different

between smelling and breathing.. All right. And that

3
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first week, because of what's going on there, she
couldn’t do this (indicated). She waited a couple of
days, layed in bed. And as the headache, and as ‘the
dizziness, and as the nausea continued to build, she
went to Nason Medical. And on June 10; 2011, four days
later, .she went to Nason and they did imaging, and the
doctoﬁs examined her. And they said, you've got a
broken nose. You've got a concussion. And, of course,
they. evaluated tﬁe other injuries.

You're not going to hear a lot dbout theé other
injuries. 'Because the thiqg'th@t}ereally‘importanf to
us because the thing that's -+ it's the thirng. that's

really so important to Rosemary, is that she has lost

‘her sense of smell. ©On that day, Jine &, 2011, when

her head hit the concrete, she enjoyed her <offee and

cogld smell it in the morning. She never has again.

.As she followed up wWith Dr. Funcik, she went back

to him. And Br. -- as thg-sﬁellingustafted to go dewn

a little bit, Dr. Funcik said, well, I can .feel the
deformities in your nose, .and so we're’goinglté have to -
operate Sn Ehisu And so they did:

They waited a while, ovéX tio months. That's how
lohg it took for that inmitial swelling to g6 down
enough for the doctor.to even go in and .perform that

surgery.
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Be goes in and he fixes it iﬁ a procedure called
an open rediction. And what that is, 4is they are
éssentially smoothing out those bony deformities and
putting evefything right.

When he did that proéedure, by the way, he did a
small procedure on the tip of her nose, and did
scmething called trimming her termenance {(ph). I only
;el; you thét-bgcause we're not claiming anything about

that. Dr. Funcik will testify that those didn't have

‘anything to do with the accident. He just said, look,

if yon*re going to have those done, we might as well do

them while your nose is -— sorry to be gross -- while

your mose is open, and while you're under the
anesﬁﬁe5ia.

Dr. Funcik told her on that day, and told her
befére thatfdayx:that this surgery is gqing-td take
aboﬁt;a year to settle down. Your nose is going to
take about -a year to settle down, and it did.

After that date, she -- her nose was swollen. She

left that day with a cast after they d;d ﬁh@ surgery.

And; agdin, this is Bugust cf 2011«

And, look, I don't expect you guys to remember
these dateés right now. . If you're like me, dates
sométimes go in the left ear, out the right ear. -But

you'rg going to hear these dates so many times in the
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next few days, you guys probably will be able to stand
up and do this by f;idayu -

But it was BAugust 24th, they did the surgery. Dr:
Funcik reported that the éurgery was a success. And to
be clear, he got nqwhére near the olfactory nerves when
he did that surgery. All right. He was down here.

All right. And he reported that there were noAproblems
from this surgery, but he did say it's going to také a
while before gpu can breathe again, before the nose
settles qpﬁﬁ. and so after the surgery, just like
after the trauma, Rosemary couldn't do this (indicate
inhale) -~ couldn't inhale.

As time WBnt\by}.thatisyglLing started to go daﬁdA
and we get to May of 2011, and Christina comes home
ffomJCleméon.and the nose is looking better. It's been
nearly & year -- nop'qgite'a year -—- éihce the August

surgery. And she walks by the refrigerator. And

'Résematy is the -- she is the -- sort of the --

responsible for the cooking and the cleaning in the:
household.
And Christina walked by the refrigerator and it

smelled like something had died in the refrigerator.

‘and she and. her mom had a conversation about it. And

her mom realized that she couldn't smell a thing, and

that she hadn't smelled a thing for sometime, since the
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accident, since June 6, 2011.

It hadn't been guite a year since the surgery, and
s0 they did what many of us might do when they notice
something is wrong with us, she hoped and she prayed on
it. And as a family, they hoped and they prayed upon
it.

And as the year went along, and it got to the
point where it had been a year past the surgery. And
when they went perfume shopping that year for
Christmas, she realized that she couldn”p smell any of
the perfumes and that it had been past a vear. A&nd so
she went to go see the doctors at Charleston ENT.

And she reported to them that I can't smell. I
think it's been going on since .the accident. You'll
see the medical records where she indicates that fhe
duration of the problem was from June of 2011 on. And
she said, you know, I've really been noticing it for
the last six months, the last eight months. 2nd
because, again, ladies and gentlémen, rémember the
differénce bétween breathing (indicated) and smelling.

So the doctors, Dr. Ghegan -- she saw three
doctors there; Dr. Ghegan, Dr. Hester, and Dr. Dozier,
all board certified ENTs. What we call treating
doctors. All right.

211 of them looked at her nose. 2All of them
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examined her. All of them asked her questions aboutb
her pricr-medical History. BAll of them asked her -~
all of them listened to her. Okay. What we want our
doctors to do, all of them listened to her.

And long before this lawsuit was ever filed,
Rosemary was sitting in Dr. -Ghegan's office. Rosemary
was sitting .with hexr doctor, Dr. Funcik, learned from
those doctors that that blow to the head had caused
something called anosmia. Anosmia is simply:the loss
of the sense of smell. And traumatic anosmia is when
the ¢élfactory nexves in the nose are severed.

That's what Rosemary's doctors, the onhes who
exdmined hey, thHe ones who she went to go see, that.'s
what théy said to her. -That's what they diagnoséd her
with. That's what their records indicate. . You'll gef
a chance to see those.

All of them agree that she has anosmia. She's
been tested. They've examined her. - There's no
disagreeémént on that.

You may be scratching your heads at this point,
because I told you that cne of the guestions you're
going to have tov answer is whether of not when she hit
the concréeté that day; whether that caused her 1oss of
sense of smell. There's only one doctor that you're

going to hear from that says something a little bit
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different.

-And the disagreement. between that doctor, Dr.

,SChléséer; who the defendants have hired to give an

opini¢n in this case, the only disagreement that he has
with the doctor's who actually saw Rosemary and examined

her, when it comes time for us 'to ask him the questidn,

" What - caused this? You know what he says? "I don't

know." Rosemary's doctors know; the ones who. she sat
in their ofﬁiﬁe; who. examined her, they know. You are
going to hear from them:

‘During this trial, we are going to have some —-
well, I'11 jﬁst'SQY'it'~~ we're going to have some
boring, tedious times. We'regoing to have some times
that I, bét you're going to be on the edge of your seats
where your Stomachs are a little bit nervous like mine
is right how. We're going to have some qoodAtimes;
we‘re;gqéngwtd have some bgd:times;

One of ﬁhevgdbd’timeé ﬁ~twéllg for me at least and
maybe I'm just a geek on this -~ but I .get excited -
about this Stuff. Because I don't khow 4f you folks
did, but I didn't khow anyﬁﬂing abéut traumatic anosmia
Before I started working on this case-

and so when I get to take a case like this, ahd I

learn this néw science and fthis new medicihe, sometimes

I'm sitting around with my Iriénds, and we'ré playing
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trivial pursuit, and 1 know the moest randem things
because of a case like this.

And you folks are going to get the opportunity to

‘hear from Rosémary's doctors. And they're going to

tell you exactly what they told her when they were
sitting in their office with her béfore this lawsuit
was eveér filed, and that's tﬁis: That the olfactory
nerVeslﬁ~ can you pull that up as well, Pat? Tt
doesn't matter, we've got it heir'e.'

The olﬁacfory are essentially exténsions of the
brain. BAll right. ‘This 1§ a closé-up o©f them. And

théy come down from the brain through something called

the cribriform plate. And thoseé nerves are

"microscopic. They ceértainly can't ‘be ‘seer with the

naked eye. ‘And they'ze so: small, they‘éam't,even be.
$eer with & C. T. scah. There's no ifaging that can
pick Up these nerves.

Because they're’ so miCrOSCOpic;-they gb'thrdugh
these little tiny holé€s in ‘the Cribriforﬁ plate. And
the cribriform plate is kind ‘of like the barrier
between your brain and your nasal passage. Afd so
these little nérves go doMn.thraugh4théré. ‘They branch
out intd your hose. And sé whén you.smell a rose, it.
sends that signal up td your brain and that's how weé

Smell.
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What can happeﬁ, and what the doctbrs told
Rosemary had happened to her, is when yoﬁ have a
significant blow to the head, especially the front of
the head as Rosemary had, it's a function of the rapid
acceleration and deceleration of the brain, inside the
skull. All right. And oftentimes when that happens,
people have something -- they have a concussion, just
like Rosemary did. Aand what happens is the brain moves
forward. You can see the space here is a little bit
more because we have naturally a little‘bit of space
between the:brain and the skuli.

But as that rapid acceleration happens, zero to 60

- as you're going forward, then 60 to zero as you hit the

concrete, the brain comes forward. These microscopic
nervés can't stretch, so the brain goes. They becomé
taut. And what you have is, you have a sheering
injury. And when that's sheered like that, the sense
of smell doesn't work anymore.

And I think as we all sort of intrinsically know,
the sense of smell is intertwined with our sense of

taste. - I den't know if you've ever had a really bad

_cold and you -- you bite into your sandwich, and it

just isn’'t as good that day. All right. And that's
what Ropsemary has been experiencing since June 6, 2011.

We'll bring her in and testify pretity shortly here
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after opening statéménts, and you'll hear from her that
that is the «wase. That she could smell on the‘morning
of June 6, 2011, but she hasn't since that day ..

I want you, ladies and gentlemen, to pay very
close &ttention to the quéestions thal she's asked, not
only by me, but by Mr. Hines. And I want you to
remember the. difference betwegn being able to inhale
and breath, because they take issue. They say, well,
Rdsemary; why didn't you notice. this earlier? Why
didn"t you .go see a doctor? ‘

Don't take it from me, také it from the people

. who have experienced  this. All right. Take it Zrom

the pecple who were witneséés to the event, and take it
from the doctors who actually examined Rosemary and saw
her.

At the end of the trial, as I ‘said, after the
judge has tcdld you whaf the: law is, after we've given
you dur opening statements -- or excuse me -- our
closing statements, you'll be given a jury wverdict
form, and it will have th¢se questions on it.

And sometimes, you know, if you've Qatched a
lawyer show where they stand up and give an. opening or

a closing statement; you've probably seen this: They

talk about the burden of proof and the preponderance,éf

the evidence. And there’s an important distinction to

ROA 148
Appendix 151




i0
11 -

12 -

i3

14

15
16
17
18
19
20
21
22

23

24

25

123

make between a criminal and a civil trial, and i‘ll let
Judge Nicholson do that. And he'll do it far bstter
than I ever could right now.

But our burden of proof is a prepondeérance of the
evidence. And if &oﬁ'vé ever seén one -of those opening
or closing §tétements from a lawyer, oftentimes the way
that is represented and explained i$<pretehd'that I'm-a
scale, and pretend that I've got 50 sheets of paper in
this hand, and T've got Sb sheets of paper in this
hand. Okay: |

And if I sort of de it like thié, éo this is our

side, and ﬁhislis their side. And on my left-hand

'side, the plaintiff’'s side, I place a, single sheet of

paper so that there's 51 on this side, and the scale
tips ever so slightly, that's a preﬁonderance of the
evidence. . That's all'YOu need to find, ladies and
gentlemen, in order ﬁp'mark, yes, to those gquestions at
the end of the day.

We think it's going to be a lot more ‘cléar --
clearer no#W, because we'reé going to bring to ybu the
onlyﬁWithesées who wére theére that day angfsaW'thel
accident. We are going to bBring to you the only
doctors who examined Rosemary, and took the time to
listen to what she had to say and their opinions are

all the same. There's no question, the trauma that she
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suffered on .Jiune 6, 2011, is what caused her loss of
sense of smell.
The medical bills aren't very high in this case

because there's no treatment. If we could ask you at

the end of the case to send her to(the Mayo clinic and

reattach the nerve fibers and bring back her sense of
smell, I promise you, folks, that's what we'd be asking
for. But you'll hear from the aoctors and everybody
agrees on this, that it's permanent and it's not coning
back . '

ThahX' you §o0 much for listening to me; .and I ask-
that you give the same éouftesy to Mp. Hines-.

THE €OURT: Mr:. Hines.

MR, HINES: Thank you, Your Honor. May it p;eaéé
the court. A

" I'm going to step arocund Here and try to get as
close to you all as I can, and at the same ‘time d&s
¢lose to the court reporter and the judge. I've

already had to raise my voice up and up and up, SO

‘hopefully -everyone can hear mé; I'm blessed, T

suppose, with a eastern North Carolina twang, not so

much of a ~- perhaps a booming Chariésﬁdh'voiée to £i¥1

ip this céurtroom. I hope everyone can hear ne.

Now, who am 1? I'm Russ Hines: Seeing as how I

know well -- &s I'm just mentioning, my vbice is not
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alway§-carrying ali that well. I want to make sure --
if you're like me with names, perhaps -- Russ is short
for Russell. Hines, like the ketchup, is spelled. I’m'
a la?yer. I'work for a firm called Young Clement &
Rivers. And I'm here with ésme<other.folks,

Seated over at counsel table is Steve Brown. He

and I work @Qgethefw And, perhaps, the most important

 body is Ms. Sam -- Pam Sanford; ouxr legal aésistant,:

. | . . s i - !
who's keeping us together. And, of course, Mr. Thomas,

Jeff Thomas. He's a general contractor.. He owns

Winsor Custom Homes, the defendant in this case.

Let{s'f&st ~— pf,cpurse,lyestg:déytwag a  long day.
That ‘was mentioned. .And today is going to.be a long
day., .It's probably going to be a long week. And just
fo let-yéu«knowi‘qﬁ course; Wevabsolupely appreciate
your service on this jury.

It is:serviceq It is service in the sense thatd
it's absolutely a huge dia;uption and ordeal in the
middig.df your liveés. It puts you in the middle of
somefhing‘thgt-YQu had nothing to do with.

Of course; that's the reason you're here begause

youthad,nothingfto do with it. And thank you Ffor being

able to tell wus how this -— how ﬁhia shakes out, and
use your best judgment, and your objective and honest

opinion.
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But, you know -- well, of QoUrsé[‘sincgwweJIe —
since we know that we're going to be here, let me just
-~ you know, let's cut to the chase. Why are we here?
What's this case ;bout? '

You've heard a lot from plaintiff‘s counsei. And
you've heard a whole lot from plaintiff's counsel about
what this case is about. And I'1l tell you this right
now before I say anything else, if you don't hea%
an§ther word I say, if yQu.tghe all of your brain powef
and remember, as best you possibly can, just what you |
were told by plaintiff's counsel -- every word -- and
not just what was said; how it was said. &uét how, '
convincing and how absolutely assufred you were of what
y-ou were,gﬁing‘to.see iﬁ‘tﬁié case. How almost if you

weren't going to be here for a week, if it was this

- elear.

I want you all, as best as it can be; burned into

your memories. ‘Because what we're going to=d9 in this

case, is we're not geing to stand up in front-of you
and talk. I'm net geing to talk forzthaf,mﬁéh lon@ér..
I mean, that's the lawyers. We'll talk to you at the
end of the case, and we'll argue what the evidence

says. I want you all to think very critically and

carefully aboutiwhat you were told -- that you were

told the evidence is going to say in this case.
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Now, the reason we're here, of course, is we have

_got a disagreement, but we don't disagrée about

everything. We don't disagree Ms. Connelly fell on
June 6, 201i:. We don't disagree that Ms. Connelly hurt
herself on June 6, 2011, and had a broken nose. And we

don't disagree that's a terrible thing. We hate that

'she did. . We're sorry for her. She has our sympathy.

She just doesn't have our agreement that it!s our fault
and we should pay:for this. That's why we're here.

I mean, we're hére -- you're going to hear some’

| tough questions. If Ms. Connelly is deposed —-- is put

on the stand. today, I’m-gqing to have to ask her some
ﬁngthuégtions; the kxind of guestions I don't want to
ask her, wo:u*l,'dn"':t wént‘ \tjo, ask anybody if we met h'eir,
you know, on the street. But we're not on the street.
Yoﬁ guys azen't going to be ‘here all week because we're
on. -tHe 'street. -

You are. taken away from your livesvbecauée-this is
iﬁportant: This is How weegesglyé‘diSpﬁtés) This is
civil court. And believe it or not, as awkward as it
migﬂtibe to be.standihg in front of folks that. you're
in a lawsuit with, we're civil -- we're talking. Ahnd
wﬁathﬁe'£é~goipg o do is we're going to have a civil
conversation about what this evidence says.

In. fact, I'm not even going -- you're going to see
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what the evidence says, and then I'll make my argument.
And plaintiff's counsel will make his. And you :guys
are going to tell us. So we are here, and the
guestions we're going‘to ask. are tdugh quesfions, but
we are here because they need to be asked. Because,
quite literally, in the truest sense of the word, Ms.
Connelly has sued us, and she's put us here. And

certainly she's allowed her claim, if she's got one.

There's nothing wrong at all with that. That's why --

that's another reason we're here is because her claim

is important, toco. She has every right to do it, but
we've got every right to defend ourselves, and that's

‘what we're going to. do.

And I hope -- my hope is that 'on presenting the
evidence, arguing the evidencde, that you feel we do it

in a way that iS'faip,‘that's dedent; dOesn“f treat

somebody in some sort of needlessly not nice way, but

asks and tries to present to you iqfdrmation.that,is
wqrth§ of.your'cpngide;a§i¢p in figuring out --
figuring out what. the dhal,is.A

8o, yeah, we'vé heard a lot about some medicine.

We heard a lot of different words. And I can assure

-you, when you hear; I suspect;, some video deposition

testimony that we play for you in this case, 'you're

going to hear me: mangle a lot of different words, and
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‘probably do some pretty good old f£ashion babbling from

time to time. Because the medicine -- it’'s a little
complicated —~'£he'medicine gets a’little complicated.

I want you to know that you were told that
treating physicians -~ I want everyone: to remember that
you were told you were going to hear from Ms.v
Connelly's treéting physiéiansr.and you will. Just --
you'll see --.we'll see about ‘that.

You were also told -- it ish't one doctdor -- some
doctor that they pulled some guy; you know, out of
some —-— 5§mg,dodtorﬁs.pffice somewhere; and they found
this guy to :say;, ah, not -- see about' our doctor. “See

if thaﬁ's -~ see’'if that's what he says. See if, you

i

know, 'see if you are impressed by him or not. [That's

your -decision. '

‘Now; before we get there, let’s nbﬁ put the cart
before the horée, All right. The medicine is
interesting. ivagree.with-plaintiff'éicouaéél. I can
sit there in front of the computeér, and I ¢an ‘say, this

s all kind of stuff, words I don't know, ang it's

interesting how we smell and all these things. Keep in

mind, we're not ‘here to learn.

‘This case. doesn't -- to decide this cadse, you

~don't neéed to know everything theré is to khow .about a

nose -or about how to smell. ‘You've first got to figute
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out when this fall happenéd, is Winsor responsible for

~it. Should Winsoi have to pay fer it. Should -- in

particular,. should Winsor have to pay Ms. Connelly for
it.
You heard the word "negligence™ mentioned; I'm

not going 'to talk to you about the law. That's -~ the

Judge will do that. That's the Judge's .role. But as

- far as == if you want to ndte sometimes lawyers say

things about cases, reasonableness. And that's 'a two

way street. The question is, is there evidence that

Winsor did something Unreasonable? Is there évidence
Ms. Connelly, perhaps, did something unreasonable?

So, ybuaknewl.cuﬁtiﬁq;to the chase now, trying to
move thirngs along, you can see I gétlmy notes dp heére
that I brought, but I think I've told you everythiig
that ~- that I really need to tell you. Just.listeﬁif

carefully, you know. - You are all capable of doing

“that. I -~ I certainly don't think that yeu're going

to need to be spoon fed anything by me.

And at the efid of the'cdse, I'll make -ah argumént.
I'11l tell you what the evidence shows as far as, you
know, what the &drguments -- our arguments. But until

thern, thank you so much for being here. We .need you

heré. T think you can tell we've got a disputé. It's

reagonable and it's respectful, and we've got a
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dispute. BAnd we need your gcod attention to help us
figu;e that out. So thank you.

THE COURT: Call your first witness, pléase.

MR.. GRUENLOH: Your Honor, the plaintiff calls’
Rosémary Connelly, the plaintiff.

ROSEMARY CONKNELLY, after
having been duly sworn, testified as follows:

THE CLERK: Please be seated. Once yoﬁ‘re seated,
please stateée your first and last name, spelling your
last name loudly and clearly into the microphone.

THE WITNESS: My name is Rosemary Connelly,
é;o»n—ﬁ~e—l~l~y.

MR. GRUENLOH: Please the court, Your Honor. May
I proceed? ‘

THE COURT: Yes, sir.

DIRECT EXAMINATION BY MR. GRUENLOH:
Q. Good mofning, Ms. Connelly. How are you?

A. Good morning.

Q. Have you ever done anything like this before
A.  No, sir.

Q. -— bring a personal injury claim?

A. Neo, sir.. €Gan. you hear me?

Q. I cah hear you, but maybe it would be a better

idea if you sort of stay over ‘there by that microphone
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s0 everybody can.
A. Okay.

Q. Tell the jury where you live?

A. I live at REDACIER. — S~ 8%, Sullivan's
Island, SC REDAC]. '

Q. ©Okay. And I know it's hard because -- and I
do this all the time; too -- but when youn're nervous a

little bit, slow down just a little bit.

A. Yes, sir.

THE COURT: Would the bailiff adijust that
microphone a little bit for her, please, if you would.

(PAUSEL) h

BY MR. GRUENLOH:

0. How lohg have you.lived‘id the Charleston
area?

A. 1I've been here for 22 years.

0. Bnd are you married?

A, Yes, sir.

Q. TIs your husband with us here today?

A. Yes, sir..

Q. What's his name?

A. Bill Connelly.

Q. And is your daughter here with us today?

Al Yes, Sir. -

Q. What's her name?
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A. Christina éonnell&.
Q. Why is -- do you have another daughter?
‘A. Yes. My oldest daughter, Mary, just started
law schecol yesterday in Washington DC.
Q. Tell us, do you have any grand kids yet?
No, sir.
. Are you hopeful?

A

Q

A. Yes, sir.
Q. What do you do for a living now?
A

Right now? Can I tell you my history, what I

Q. Sure.

A. I don't know how this works but -- I was
fortunate enough to be a flight attendant for American.
Airlines for. about 17 years before we moved here. And
then when we moved here, my daughters were young. They

were one and 2 half and two and a half. My husband

‘traveled a lot for business -~ he still travels a lot,

$& I had to guit because I couldn't -- I didn't have
any family here and I. couldn't —-- you can't have two
parents that travel, nobody to raiseée the kids.
§0- I was ~- as the lady said yesterday ixd that
jury thing, T was the C.E20. of the household, plus I
was maintenance and I was the cook, the cleaner. I

subbed (ph) at school, Christ Qur King. I worked at
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the 'school library at the elementary school while the
kids were young. I drove them around, gardened,
cooked, Cleaned. I mean, you. know, the normal drill
that somebody has to do in the hcuse.

Q. Sure:. DO you attend church anywhere?

A. Oh; yes. I go to Stella Maris Church.

©. And aré thére any organizations that you are a
member ©f? ’

A, I've‘been on the board of the Magdalene House
of NQtth*CharléSton since 2006.

©. What's that? What's the Magddlene House?

A, It's -—- it's a great thing. It's the only one
in the State of South Careclipa. We don't charge for
the service. .And women that dre addicted, and have
been put ih jail because’d%'their’addiCtions, are -- we
provide them free housing up to two years with
directors and all kinds of social support, and try to
get ~- well, the main thing is we try to get them
reconnected with their children, and get them sober s0
they can reintégrate in life.

Q. Let me ask you -- before we get tao June 6,
2011 -~

A. Yes, sir.

Q. Before thdt day, can you tell us how your

health was?
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A. Real good, good health.

Q. Did you have any problems with your --
particular problems with your sinuses or your |
allergies?

A. I had normal colds, normal -.allergies I think

people heré have. You know -- you know, we have

‘allergi€és here. You have colds. ¥You go to the doctor.

If I had something, tﬁeg gave. -- either give me
scmething eor not give me sgmethihglland it would clear
it up. . A

Qp‘ How was your sensé of smell béfore June 6,
20117 |

A. T had ohe. I had a sénse of smell.

Q. How wa your -- how was your sénsé of raste
before th;t day?

| ‘A. I bad a sense cfitastém

Q. Let's tdalk iqr a moment abdut June 6, 2011;

A. Yes, sii;

Q. And tgli us what did yo6uv do when you weke p’
in the mworning?

A. Well, I get up early because I go to bed
eaxrly. I make coffee. I had sSomething light fbr'
breakfast. I take the dogs out. And thén a couple
times -~ that particular mornirg, sip?

Q. Please.
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A, I =-- T have a friend that I run with. And so
I leave my housé 7:30, quarter to 8:00, then I drive
over to Daniel Tsland to her house, and then we run.

Q. When you woké up that morning, were you having
any”problémsxwiéh yeur sense of smell or your sensevof
taste?

&. WO, Sir.

Q: Now, did you know the route that you were
going tae run that day?

A, No. Cori lives there and so she -- and she's

like 3 little $ergeant, and she teélls me what I'm

doing. And she's a good motivator. So I don't live

tHereé, so she just -- we have different routes. We
havé one ¢alled the loop-de~lou (ph). We had a short
routeé. We had the lake route, so she tells me what
we're dding.

Q: What -- what kind of physical conditioning
weré yoi in back in Juhe 6, 2011 —- 1ike how far could
you run?

A, Well, I had neveér run a day in my life. And

then I detided I wanted to take care of myself s¢ T

could be around, you kmow. So she had built me up

- through —=- you know, it takés time. So T had been

running about three or four years. I mean, I couldn't

even rin to the Stop sign before I started.. I hated
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it. But then I had gotterd up to maybe 12 miles & week,

three miles at :a time, which to me is phenomenal.

Q.

Is that where you wére in terms of your

physical conditions --

&

. Q.

A.

Q.

A.

Q.
beforg,

routes;

Yes.

—— at that time?

Ye's, Sif;

‘Abouﬁ'h@ﬁ far.could you xrun without stépping?
Thiee miles, ‘
And you indicated that you and Cori had run
ah& I think you said that you ran'diffErent

did you -have any idea what -- where you were

going -to go that day on Daniel Islénd?

» o0 w

Q.

‘rurning

A.

No, I didn't,

Who made tHat decision? . -
Cori Smith.

Ahdldo.yoﬁ hav§ any specific recollection of
that éxact route ever before?

I'm sure we did, because there's not that many

routées that we run: I don't know —=- 'you know, like I

gaid, it's a subdivision in ‘thére, and she'll just tell

me turn

Q.

iere, §6 straight, you Kdow, But I'm sure we

.ran those ways before.

Let. me-ask you, ma'am, do you remember coming

-upon’ REDACTED 7] Streét that day?
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A, Yes, sir.

Q. All right. Let me pull up the photo.
(PAUSE.) .

Q. All right. Let me show you the photo of --

that we have of REDACTED ] Street, and let me ask you,

Rosemary, take a look at it. And the jury can all see

it. Does that accurately depict what REDAGTED 7]

Street looked like that day?

A. I would say ves. Maybe, you Xnow, an inch
here or an inch there, but I would say overall, yes.

Q. OkéyA When you were running, and as you came
upen this scene, can you describe f£or the jury exactly
how you were running in relation to Cori Smith?

A. I definitely can. Cori is a twin, and so she
said that in the womb, she was on the right side, and
she (ph) was on the left side. But I always thought it
was because I had to run on the left side, she had Lo
run on the right side. PBut I cannot run on the right
side. I can't do anything on the right side. I'm left
handed., $So we were approaching -- we were running up
that street, and\that;s how we were running.

Q. Well, let me ask .you, were you —-— who was
closer to the black plastic barrier?

A, I was.

0. Okay.
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A. That's on the right side of the street.

D. Got it. And so -- just sco I have this
stralght. in my mind, if you're running thié way, and
the blacktplastic barrier is here -- then where 1is
Cori?

A. She's on my side, to the left side.

Q. Still on the left side?

A. Yes, sir,.

Q: Okay. Did you see that when you came upon it
that day?

A. Well, when I run, I look forward. . I look
dowﬁ, And, yes, I saw thege was plastic, I mean, I
gvoided it. TI.tried to avoid it, to not go -- you
know, you adjust your running when you go -—' and I run
a 10 minute mile. 1I'm not saying I'm running any great
distance here. Okay. And -~ but I adjust to see what
kind of conditions are ~-- you know, if there’'s a stop
sign, I'm going to stop at the stop sign and look both
ways crossing the street. So, yeah, T saw that theze
wés‘something‘blaCk, yes.

Q. When you and Cori run -- well, I'm
wondering -- do you have a recollection of whether or
not you were distracted that day? Were you talking,
were you --

A. No, I--- sir, I can't talX when I run. I can
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barely you know -- I mean like I said, you know, I came
to this late in life:. And, you know, so —-- no; we talk
when we have our breaks, but not when I'm running.

Q. Okay. Tell the jury as you came upon this
fence, to the best of youf récclléction, what happened?

A. Okay. I'm.running down here. “Cori is

‘running -- I'm oh the right hand -- I*m on the right

hand. side, and she's -on the left hand side. And so
she's -- I'm ruhhing.a little bit fasterﬂthan‘She is to
get throeugh there. You Xnow, I put my fodt down —-— I
put my left foot down, youvré ounhing; you're running
you're running, you're running. t

It was a windy ddy. I saw 4 flittering motion
of ‘this black plastic,: The plastie is like garbage can
plastic, you know, that sort of -- YQu-kﬁQﬁ, it's thin.
I ran to avoid it -- excuse me -~ whén I put my left
foot down, I had my right Ffoot ﬁp, and it caught on the
plastic, and I fell ‘forward, I -- téwaﬁd my body.
Because, you know, if you've got your right féot up,
your body is éping‘to move like that. And I hit my
head. 2and I hit it right here (indicatéd). Do you
want me to kéep going?

9. Can you, if you would, to. the best ¢f your

recollection, just sort of point tO the area where you

‘believe that you hit your head?
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A. Well, i think that could be some blood on the
sidewalk, I don't know. Do you want me to stand up
and do that?

Q. If you could.

A. All right. I would say some place in here
(indicated).

Q. Okay. Okay. So that area -- let me ask you,
that -- the tarp area right there?

A. Right here, sif?

0. Where it's sticking out ' a little bit?

A. This. ‘

Q. Is that where you believe your foot caught?

A. "I don't krow if that was the:exapt site my
foot caught, but I know that I didn't -- it ¢could have
been out, not —-— 4t wasn't ocut that far. I don't kiow
exactly where my foot caught on this thing, if I'm
going to tell you the truth, but I know that it was
moving —-- .that plastic was moving, and then I went
down.

You say that it was moving} Wasg =

Yes, sir.

—-- there a hurricane:-going on that day?
No, sir.

Okay. Describe the weather.

I o R "I o S TR o

Oh, it wads a great day. It wasn't real hot or
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anything. And it was a little breezy. It was breezy,
windy a little bit —- not, you know, a big deal, but it
was breezy and windy. It was a pretty day, clear day.

It was a beautiful day te. be out there running, you
know.

Q. pkgy. Describe for -~ for the jury if you
could —-— you said that there was someé movement in the
fence as: you approached it, can you tell them a little
bit more abkout that?

A. Okay. -As I was approaching that fence, you
know$ Itve seen these sticks out fhe:e before, and I've
seen them when they're supposed to be attached £6 the
sﬁtiic‘kis_ <~ supposed to go all across to the stick. And
50 out of my peripheral -- ydu;know,_l'm running and I

see that. this stuff is down, and I sed it moving, you

kriow, like =- like a fluttery movement, you know,
1ike -- like it would move if you put a plastic bag
outside and it was breezy. 80 -- and I knew it was a

little bit on the sidewalk, so I adjusted my st¥ide, 50

did Cori, so we could run around it. But, vou know.,

‘there's room on the sidewalk to run arsund it.

Q. All right. So you go down, what's the first
thing that makes contact with the sidewaik?

‘A, I would think --— I . nean, I don't know if

anyone has had an caccident, but if it happens to you,
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itfs a crazy time. I mean, I heard a noise and I -- I
felt -~ I felt really like I was -~ I thought maybe I

killed myself. "I mean, I just went down, you know.
And I probably hit my head first because I torqued my
body. I had some scraping on my -- this side, vou
know, -and on my knee on that side. But immediately the
bioodistarted‘pouring out of my mose like in clots.

And you 'said that Cori had an extra shirt, no. .
She took the shirt off her back and gave to it me so --
to stop the clotting, But, you know, I was really 'in
a -- in a daze. It was -= I pever had an injury like
that. So, :you.know, I just got up as much as I could,
and tried to get ont of there,;, wyou know.

Q. ‘Have you ever had a blow to your head like
that before?

A, No, sir.

Q. Have you been able to smell anything since
that accident?

A: YNo, sir.

Q: All right. What happened next?

A. Well, I told you that Cori gave me the shirt
off her back, and she didn't livé toe far from there,
50 we walked home. And he:.littlg,bgy, Luke;4was.ébout
three at the time. Now, I had never seen blood like

this comé oyt of your nose: It wasn't just like when
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yeu get a bloody nose, it was clotty. &And so I had

the -- the t-shirt on my face. And I wanted to go
home. I don't know why I wasn't thihking,tyou know. I
didn't —- .1 was just not thinking. And so Coril was

there with her young son, and she tried to have me, you
know, go to the hospital or whétever( but I just wanted
to get in my truck and I went to see Dr. Fundik. He
was close by‘relativély speaking. And I -- you know, I
knew he was a nose guy. But I knew.-I had broken my
nose. The pain was incredible. And the sound, when
you hit your head, it's iike (indivated) crack. So,

you knew, that's what .I did.

Q. Was there --"and I want to ‘talk to yob about
br. Funcik in a -- and the doctoers that you went Lo go
see, was there -- do you have any memory of anybody‘

being at the site working that da& as. ¥you guys came
upon 1376 Symthe Streef?

A. Out of the corner of my eye, I saw people
there. I couldn’'t tell yéu how many, I coculdn't tell
you what they were doing really. You know —_-f mean,
Cori and I laughed later, because here’s this ybdung
wbman‘that took her shirt off and she's in her bra, and

none of the guys came over to see how I was déing, yon

know. I mean, nobody came and.asked us if you were
okay ~-~ if I was okay, so that’s all I ¢an tell ydu
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about that.

Q. Okay. You say she -- was it like one of those

‘sports bras?

A. ¥Yes.

Q. Okay. All right. We don't want to -- we.
don't want to get tooc crazy in the courtroom here. All
right. . Now, you go,to see Dr. Funcik?

A. Yes, sir.

Q. And just tell the jury what Dr. Funcik did.

-Ay- Well, 1 went straight to his office and they:
ook me right in. And he came in, and to the best that
I can recall, you know, at the time, I tﬁink;heAcleaned
me up a litt1e~b££, yqﬁ”know. |

‘And then he told me that I had moét probably
fractured my ndse, or broken my noaé, but that it was

s¢ swollen, you know —-- and then he told me that

concussions ~- what would happen if I had a concussion.

Like, for examplé, I would be sick to my stomach, net.

to go to sleep right away. °‘And if I had pounding in my

"head, to go to the doctor., Amnd s0 I dida't Have anyone

at my house. My.daugbters were at school. My hdsbandn

1

was at work out ©f town, so I went home.

Q. Now, &t that time after the -accident, 4as you
go home after Juse 6, 2011, could you do this

(indicated inhaling)?
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A. ©No, sir.
Q. .All right: What ~-- what happened next? Did

you go see any other doctors that week?

A. Well, that was like a Morday. Okay. My
daughter was due to come home from Clemson. She was
done with school that year. Wednesday,.I think, orxr
Tuesday =- I'm not sure which day she came home, my
husband came home. He had been cut of town for work.
Friday morning, we were both laying in bed, and I had a
pounding in my head that felt like DA-DA-DA, like my

blood was pounding inm my ears.

And so I got —— I probably had it, you know, but
until my family came home -~ I don't know, it was kind
of -- I just stayed in the housé. But then when I had

that éounding in my héad, I was affraid that maybe I had
a bleed in my brain, so I went over to Nason, which is
like an E.R.

Q. And what did they do for you at Nason?

A. .Well, when I got there, they put me in a
wheelchair and took mé in, and did some scans. And I
think they did a scan o0f my back, and I think they
locked at my Knee. And then I think they did a scan of
my nose, you know, my head. And they said I had a —-—
had had a concussion. And, yoéu know, there's nothing

to do for a concussion -- I don't think. -Ahd just to
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1y

take 1t easy, and that I had broken my nose.

- Q. And you may have just mentioned this -- I
apologize if you did -- but how was the rest of your
body feeling at that point when you went into Nason?

A. Oh, I was beat up. When I turned my body like
this, it turne& my -- you know, it turnmed my body.
and, you know, I was beat up.

Q. t some point after you went to -— f¢ Nason,
and ‘they diagnosed you with a céncussion, did you go
back to see Dr. Funcik? |

A, Yes. BHe had‘toldzme-io come back in a week --
approximately a week, so he could }ook_at it. And --
because when I first went there, he said, you know,
it's too swollen and too messed up to be able to
tell -- excuse me —- what exactly was going on. But
wait a little bit, and thén he wanted to see me égain.
So maybe a week later, I went back to his office.

Q. And what --= what did he do for you then?

A. He told me that my .nose was broken. And; you
know, right up in here (indicated) so.

Q. Did -- did y'all discuss; if anything, what he
could do for the broken nose?

A. Well -- yeah. He said that I would have to
have my nose fixed, but that it couldn't be right away

because it's still so swollen, and that you have to
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wait to the swelling goes down to see exactly what was
going on. That's what I understood that -- there had
to be an operation on my nose. As the swelling went
down, my nose was kind of crooked. And, vou know,
that's =—- you know, that's what he told me.

Q. You say that as the swelling went down, your
nose was kind of crooked?

A. Yes, sir.

Q. What do you mean by that?

A. Well, I know how my nose was before. I mean,

you know, I'm a woman. You know, I'm vain, I guess.
I ~~ I noticéd My nose was not the same as my nose had
been before. " You know, up here -- because, you know,

it was broken up here, }ight there (indicated) .

Q. Did you eventually get that surgery?

A. Yes, sir. I got it at ‘the end of Augusi, the
year 2011.

Q: And, you know, I know that it may be difficult
for you to remember this -- and we'll certainly ask Dr.
Funcik this. But what did --. essentially, what did
they do 'in the surgery? <Can you kind of just tell the

jury your =-- your regollection of coming to Dr.

Funcik's o0ffice that day, and the rest of it?

A, Well, I was scared to death, you know, going

under the -~
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1

COURT REPQRTER: I'm sorry. If she could repeat
that.
A, Oh,‘Ifwas scared, you know. But he puts you

under anesthesia. And then I woke up. I mean, that's

211 I know abott the whole thing, you know.

Q. Were you -- well, before we get to that —- how

was your breathing in the time between the accident,

-June 6, 2011, and the operation that Dr. Funcik did --

and‘spgéifically; Rosemary, I want to know how was your

breat h‘,fm'g through your npse?

A. I was.very -- 1 was.very swollen and congested
in there. I had just had a trauma to my head -- to my

nose. And my best friend said,. you know, I looked

‘it -— it was —-- one of those boxer's noses.: It was --

my nose was swollen and it was big. So, no, my
Breathing wasn't good., I was breathing through my
mouth.
0. “Weregyou worried about your- sense of smell at
th§t~poinﬁ'in time?
A. No, sir.
Q. Why not?
A. I didn't even know about it. I didn't even --
it's —— to be hbﬁést/wi@h:you, it's semething .you take
for .granted. :

Q. ©Now, we talked about the surgery, August 24,
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2011, what was your understanding in terms éf how long
it would take the nose to heal? ‘

A. Df. Funcik had told me, since I was older and
I have thick skin, that I ceuld expect a year to go by,
that that's totally normal, not to freak out if a year
would ge by and my nose wasa“t still right. B2nd so
that;s pretty much what I .expected, -a year was going --
yoﬁ know, another year was going to go by. And, you
xnow, the swelling wquid -~ is going down, but it was
taking a very long time. |

Q. Sure. Rosemary, I'm going to do this right
how because otherwise I might forget. I'm handing you
first what's been marked a3 Plaintiff's Exhibit No. 6,
and take a second to page through ﬁxblbii}Nb. 6.,

aA. Okay. '

(PAUSE.)

BY MR, GRUENLOH:

Q. Did you, at some point, go o see ‘a
chiropractor?

A. Yes, I did.'

Q. 'What was the name of that chiroprgcto;?

A. 'Dr. David Theobald, Mount Plegsant.

Q. Before this accident, had. you ever had any
issues with your back? | C

A, No, sir.
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Q. Why did you go tc see the chiropractor®?

A. T went to see him four days after I fell.

' It's because that motion of falling, I was in a lot of

-- I was in pain in that area. And, I mean; I -- I
didn't -- I couldn't lay dobwn. very comfertably, and 1

was —- laying down or sitting up, or whatever. So I

~was worried I had done. -something.

Q. Did -- what did Dr. Theobald do for you?
A. -Well, they do that magic -- you know, with

thei:5hand3fon your back and move you around, -and a

bunch of -~ move you around and stuff like that.

Q. .Okay. And we won't spend a bunch of time on

.records from Dr. Theobald and your treatment that --

that Dr. Theobald did to you?
- TE. Yes, it does.

Q. Ifu§ou look sort of at the back -- well,

“actually, let's do it this way. I'1ll give.&ou

Plaintiff's Exhibit. No. 4. And, Rosemary, does

Plaintiff's Exhibit No:. 4 appear to be a summary of

- your medical bills that you've incurred as a result of
N !

thinfalI, and a copy of those medical bills?
A. Okay: The radiology, ves. Theobald, yes.
ihomﬁﬁ Eundik! yes -—

oL Let me just ask you -- what was the total for
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Pr. Theobald?

A. §$1,080.

g. To the best 0f your knowledge ~- and what's
the total for all of the dgctors that have given vyou
treatment for this accident? UDawn at'the bottom.

A. Well, the thing I want to add =- I mean,
because, you know, Dr. Funcik ‘£ixed the tip of my nose,
like I don't even know if that's in there, but I'm not
claiming any damages for that. Okay. So if this -- if

this amount is without that, then I :could feel

‘comfortable saying it. So I :see heré $13,244.70.

Q. All right. WNow, back to Dr. Puncik --

MR. GRUENLOH: And, Your Honor, I don't believe
there are any objections to. those exhibits.

THE COURT: Yeah, we'll cover that -- we'll take
that up just very shortly: Okay.

MR. GRUENLOR: Very good.

BY MR. GRUENLOH:

Q. Okay. So after the surgery, August 24th,

20117 . ,

A, Yes, sir.

Q. First of all, do you have any understanding of

.how the surgery went; the open reduction surgery that

Dx. Funcik did on you?

A. That it went well, T think he said it went
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well.

Q. To your knowledge were there any prceblems from
the surgery, any complications?

A. He told me that out of the ten worst noses he
did, I was one of the top ten, but I don't know if it
was.true or not. You kmow, I'm not medical, so i know
he fixed my nose, you know.

Q. What was -- and I think‘you7Ve testified it
was your understanding that it was going to take about
a year or so to settle down; is that right?

A, Yes, sir:

Q. As time went by, did you continue to se€e Dr.
Funcik énd_follow—up?

A. I'm sure I did whem he told me I had to go.
Butvoﬁe thing I want to tell you, I have keloid, which
it -- it means, you know; that your body —-- your skin
is kind of thick. Don't know i¥f anyone knows keloid,
so I expected my nose to .be stuffy and take a long
time. Because every other cﬁt I've had takes a long
time to heal, so.

Q. And the time after the surgery, August 24,
2011, and the weeks and months after -- let me ask
you -- for example, the two or thrée months after the
surgery, could you do this (indicated)?

A. No, sir.
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. All right. And why was that?
Becausé I had a lot of congestion in my nose.

How was the swelling at that point?

E O o B e

Well, the swellihg to my head had gone down.
My swelling heré was still;, you knbw —~ I wean, I
looked like I gone thru a bout. with Mike Tyson, more or
legs. But, you know, the swelling Waé.going down. I
would put frozei peas, you Know —- I did what Dr.
Funcik told me to do.

Q. Now, ‘& that point in time, lét's say -- so if
we're talking three months or sé after theé accident --
tékeithréé,‘ﬁbhr maonths after the accident, were you
concerned abiout Yyour sense of smell?

A. No; sir.

Q. At ady point during that time, do you have a
recollection of smelling your cofiee?

A. No, sir.

Q. At any peint in time;~ do yoﬁ'have a
recdllectibh of smelling your garden, anything in ybur
garden?

A, WNo, sir.’

Q. TeXl the ladies and ‘gentlemen of the jury
about the situation where Chiistina came home from —-
from school.

A. QOkay. i‘nad the surgery at the end of August
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in 2011. And Chrissy went back -- everybody went back

to school or whatever, you know. " Then when Chrissy

"came hoime the riext summer, you. know, when she's on

break from Glemson garly -- you know, they get out in
May, she said, Monm, something stinks in the
refrigerator. Ahd I'm like; yeah -- well, I kind of
pride myself, you know, kééping kind of a good house.
And she opéned the‘réffigératb: and there was spoiled
fosd in there, and IAhadn'ﬁfgﬁélled_it; And I still
don't smell spoiléd'meét or spoiled food. And thatlwas
ptébably early on, yCU'anwn<in the summer.

And then as the summer progressed, I had this
October of 2012. I remember that because that's when
he was gétting sick. My husband came in the hoﬁse and
goéé, oh my, God, it smells likeé dog crap in here;
where did the dog crap. And I told him, I don't smell
any dog crap. And if ahyﬁody'haé:a lab, you know when
tﬁey trap, they ¢rap: Sd.we~lodked'f6f it, and he{~~
he found it, wyou kﬂQWu And then I started thinking;
what the hell is wrong with me, you Know.  Something is
wrong.

And‘tpén at-CﬁriSthStime?~my“giflszwere Home
from st¢hool, .and we have a -- & tradition, the three of |

us- go and shop for each other. And we like to get nice
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perfumes Ior each other for Christmas. Ana I can'%
smell perfume. And I didn't know I couldn’'t smell
perfume. But I would be asking my daughters, istthis
good; is this nice, is this a good oné. BAnd my
daughter is like, Mom, what's wrong with ¥you? iOkay.

So it's net ~~ let me justAéxplaih it En my -
words. A loss of a sense of smell, I take it —-- you
take it for grahted. You don't --.I didn't know you
could lose it. and it was very gradual for me to ‘
realize something is wréng'here; Okay. Sqmething:is
wrong, you know. And so that's how that happenédf

So I asked Dr. Funcik; what I would =- what do I
do. I thought maybe. -~ I mean, I didn't really know
you could lose aisenSe'of smell. All right.

And he told me to go to an,ﬁNT, to the ear,
nose, and throat specialist. And he gave me the.names
of the ea¥, nose -- not -~ he just'tbld me there's an
¢ar, nose, and throat Spéciaiist-in_Ch&;lestbn —
Charleston ENT, the oneé that's closest to the house is
the one in Mount Pleasant, and séAl.madeian%apppintment
o see Dr. ‘Ghegan.

Q.. And who is Dr.. Ghegan?
A. He's anleér( nose, and throat doctor.
Q. Did you alsa géet a ohéncé to see some other

doectors in Charlestdon ENT?
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‘A. Yeah. They bad me come back in and I saw Dr.
Hester, and then I saw Dr. Dozier.

Q, Let's talk about Dr. Ghegan. I think you said
in 2013, but do you remember roughly when you went to
go see Dr. Ghegan?

A. It was ét the beginning of the year, the
beginning of the Spring.

Q. So Spring of 2013?

K. Yeah, I would,gay the beginning of the year.
You know, because you <call. You don't get an
appeintment right away. So I mostly -- it was at the
end of ﬁecémbgr when we were doing the Christmas
shopping. And then you get wrapped up in all that. So
I made an’appoihtmentn $0 it was the geginning of ‘the
yeaxr  in 2013 -sometime that I maae an appointment.

Q. What did -— well, did Dr. Ghegan examine you?

A. Yes. I went in there. 1I've never been to an
ENT. And I told him what had happened, that I had fell
-— fallen aﬁd»Iihad broken my. nose, and showed him
where I fell. And'sinée then -- and just an awareness
and reéalization has. come over me, I can't smell.
anything; and is that possible? Is that something --
you know, I didn't know. I didn't kmow anything about
it. Those littlg,fibé;s and all that stuff you guys

talk about; I never knew any of that stuff.
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So Dr. Gﬁegan said, yes, it is possible. And he
said the word, anosmia, or something like that, and
that‘s.when -- when I started to know that there was
something wrong here. Okay.

Q. Did Dr. Ghegan give you a diagnosis?

A. He -- he said, when I told him how I had

‘fallen and when I had fallen, he said it was -- it was

caused by my fall. That that makes sense. That when I
fell -- because he -explained it to me. And I'm not
going to use your words, but what I think 1s kind of
cool -~ is that your brain 15 so protected -- kind~of

cool the way it was made, right. But when I fell, I

'hit it. so hard that the brain moved so it didn't injure

my brain. ©Okay. &nd it hit against something and it
cu£ those nerves.

Q. What -- what you're saying to us riéht-now is
that essentially what Dr. Ghegan told you in his
office?

A, Yes. BAnd that makes sense to me.

Q. Do you remember Dr., Funcik saying that same
thing?

A. Yes, sir. Yeah.

Q. DNow, 'did you continue to follow-up and go see
the doctors at Charleston ENT?

A. Yes. They told me to come back and I did, and
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I saw a different doctor. I mean, I don't know why 1L
saw a different doctor, but it's a practice. So théy

gave me a different doctor and his name was Dr. Hester.

Q. Can you tell us what Dr. Hester did for you?

A. They put a spray in your nose with this gun
thing. And then they give you some kind of smell --’
they put up smells in front.of you. And I cannot -- 1
can't swear 100 percent I was blindfolded, but I think
I.was --.0or I think I had something over my eyes, and
they put some smells in front of your nose.

Q. Now, did that happen two separate times?

A; No.

Q. Was —-- was there —-- let me ask you -- was
there a time when one of the doctors just put a few
smells in front of you, and then a time when the
doctecrs gave Qou a bigger test?

A. Yes.

Q0. Okay. What I want to ask you about is -- tell
mé- about when theé doctérs just put a céuple of smells
in front of you. And to the best of your memory —- I

know this has been a while —- but to' the best ©f your

memory, téll the jury about that.

A, Okay. fhey get this -- like.a gun thing --
they spray up yéur nose. I'm not suppoéed to put my

firnger up m§ nose -- but you guys get it. And they
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spray it up your nose, and I don't kanow why. And

then -~ I don't kfrow if it was his assistant -- I think
it was his assistant. I doh't know.. And they put the
smells in front of your face. Okay. WNow, they put
sSmethinjg‘ that was very vaperous, like a bledch or
ammdnia( gnd-I don't smell it, But I reacted to it.
Bécause when you put dnything like that close to your
nose, you're dgoing £o get’ that whoof ~- vou know what
I‘mtéayihg?4 And that was the test they gave me.

Q. Did.--'ﬁhe best of your récollectioh, §id all
the doctors that you. saw at Charlestoh ENT tell you
essentially the same thifg that Dxr., ‘Funeik and Br.
Ghegan had with resgpect t¢ theé cause?

A. Yes, ‘Sir.

Q. Now, tell us sbout the second test that you
took, the one with thé -- the other —-- the whole bunch
of smélls.

A. I mean, I didn't know that thexre was tests for
smelling. 1 don't kndw that they test for smelling.
Okay. 8o when I -- I don't know who recommended it to
me. that ifgo for this -- this is the state‘of the art
smell tést. And it's likéfsératchuand:shiff, you know
how you do thdése things. And thHey give you thesé
little books. IEt’'s like five or §ix of thése little

N

books. And they put you in a room, aid then yol f£ill
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ROSEMARY CONNELLY -—-- DIRECT

out this paper, like the bubbles, you know, on a SAT
exam or whatever, and you slide the thing over. You
smell it. And then you say what it is -- you know, I

say what it is. And this stuff can be like tobacco

-smoke, watermelon, just weird stuff. Indon't know -- I

don't remember what stuff it was, lime, grass,
probably.  You-know, some very different things.

And I put my nose to it, wyou smell it, and then

they ask you a question -- I don't know the question
they ask you -- yocu have to put down the anéwer, like
which one is this, or 'something -- which one smells

like this, and that's what I did.

Q. <Can you remember roughly how many smells you
had to smell on that second test?

A. Well, I know now how many there were. But at
the time, you know, it was five books. There's 40
questions.

Q. Was ~-- to your knowledge, was your diagnosis
of amnosmia confirmed after you were given that 40
booklet test or --

A. Yes, yes, sir: Can I tell what happened?

Q. We'll geét to it in a mdmernt, please, ma'am.

A. All right.

Q. Has any doctor ever told you that a problem

with sinus infections is the cause of your lost of
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ROSEMARY CONNELLY +«~ DIREQCT

sense of smell?

A. No, sir.

Q.. Has any doctor ever told you that your —--— sSome
préblem with youx éllergies is the cause of your 1o05s
of sense of.smell?

A. ©No, sir.

Q. Has any doctor ever told you that Dr. Funcik's
operation, whére he did the open reduction surgery to
fix your broken nose, was the cause.of your'lqss of
sense of smell? |

A. No, sir:

Q. We'we been talking a lot about your loss of
sénse of smell ---and first, can you smell anything
today?

A. No.

Q. What about your taste, how is your sense of
taste?

A. I eat because you have to eat. But everything
is bland. My food tastes like cottage cheese with

saltine cCrackers. So I'm neutral to food. It's not --

it's not a pleasure for me anymore.

Q. Is there any doubt in your mind that you'wve

been unable to smell since the day that your head hit

the paveéement?

A. No, sir.

ROA. 188

© 'Appendix 191



16
17
18
19
20
21

22

23"

24

25

163

ROSEMARY CONNELLY -~ DIREECY

Q. What are you doing today to get treatment to
fix your anOSmia?

A. There is no treatment. Those things don't
regrow -- those nerves don't reérow. If you lose your
sense of smell, you've lost your sense of smell.

Q. How do you know that?

A. The doctors told me that.

Q. Let me¢ show you —-- we don't need to go into
that -- we'll go.intO'that later. Let me just ask you,
Rosemary, ¢an you -- in your own words, just kind of
tell the jury how this has affected your life, your
loss of sense of smell as you described; vour
diminished sernse of tasté as you've described, how has
that dffected you since June 6, 20117

A.- Well, Iike I said, it was a very gradual thing
that happenéd. >I didn't notice it right away. Now, I
notice it. I am a gardener. I love to garden and I
like to plant Yilies that are f£lagrant. I d;'it on
purpose. I cai't smell them.

My fodd is not, yvou know ~-- it's not a pléaéuré
to -- eating out, and éating and cooking was a
pleasure. 1 don't season right because I dofi't taste

it: I wouldn'*t smell -- like I can't smell fresh cut

grass. 1 plant rosemary in my garden ‘and lavender and

I can't smell that. 1 like to make potpourri .out of
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ROSEMARY CONNELLY ~-- DITREGT

W N

the laverder, you knoﬁ, but I can't smell that.

Po I continue 1living? Yes, I do, Dbeécause, you
know -- but is my life as it was before? No, it's not.
I’dbn't have a sense of smell. So0; ¥you knowiil can't
smell the ocean or even ~—.I was in Wal-Mart the other
day -- or Target, I think it was. And T was in the
soap area, you know, with the Tide and all that stuff,
And this lady'g;es, wow, does this smeéll geod. I
didn't smell it. &and I work .at a firniture store. I
just started doing that. And I wds arranging his
candles. And he said to me, what, you don't. Iike my
candles? And I Said T don't Smell thém.. SO@IE don't
siiell it;

The only good thing that camé out! 6f hére is my
husband,-who burns this horrible incenseé (ph) I use to
¢émplain about it, but I don't do that anymore. No, 1
don't smell anything. And that's just my quality of
life, and it -- I'vé accepted it, "you know; but --

Q. Do they still let you cook?
A. Not too mucli, nc. No. '

MR. GRUENLOH: ©Okay. Thanks$ very mﬁéh@ Rosenary .

‘Pledsé answer all of Mﬁ,EHines_QUegtibﬁs;

THE, WITNESS: Thank you.
THE COURT: -All right, Madam Forélady, and ladies

and gentlemen of the jury, we're going to take & break

-
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at this time. Please don't discuss the case amongsé
yourselwves. If you need anything, let the bailiffs
know. Do we have any smokers -- anvbody smoke?

All right: If you need to smoke, let the bailiff
know; They'll take you to ;he proper place for
smekirg. But please don't discuss the case amongst
yourselves. If there is anything you need, let the
bailiffs know., We'll take about a 15 or 20 minute
break .

(WHEREUPON, the jury leaves the courtroom at
approximately 11:28 a.m.)

THE COURT: Ms. Connelly, you may step down. And
during the break, don't discuss the case with anybody,
please, ma'am. ‘

THE WITNESS: Yes, sir.

THE CTOURT: All right., Thank you. We'll take
abdut a 15~0r 20 minute break.

(WHEREUPON, a briéf recess was taken.)

THE COURT: Anything from the plaintiff bPefore we
bring thé jury?

ME. GRUENLOH: No, Ybur.HOnbr.

THE CQOURT: Anything from the defendant before we
bring the Sury?

MR. GRUENLOH: ©One thing, Ydur Honor,; I think

we've ‘got this worked out. And I know you're not
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making rulings on admissibility riéht-nOW. But Your
Honot asked me. to bring you the Facebook page.

THE COURT: Right. .I understand there's been some
redactions to it all? .

MR. GRUENLOH: There have --

THE COUR?: Do yoéu have any objection theée way it
is now?

MR. HINES: It depends upon how "it comes in; Your
Honor. o

THE COURT: PRardon?

MR. HINES: It depeéinds upon how it comes in.
That's the best way that I can say'it.

THE COURL: Okay. All right. Beforé we get to
that, 1et me 'ge through this exNibit 15t ~— the
Plaintiff's Exhibit: 1ist. Dr. Funéik's medical
récords, I undgrstand it has been admitted without
dbjebtioh} is§ that correct? S

’MR..HINESE‘ Yes, - 5ir..

THE COURT: Charleston ENT medical records has
been admitted without objéction. Photogra§h3~0f

Plaintiftsﬁ summary 6f médical bills Snd expenses,

Nason Medical Centeér medical reports; Dr. David

Theohald medicdl récdrds -- ‘those 'have been admitted
without objection; correct?

{(PlaintifErs Exhibits Nos. 1 ~ 6 admitted into
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evidence.)
MR. HINES: Yes, Your Hdnor.

THE COURT+:+ And then conttact -- contractor, owner -

‘for construction of single family home has been

admitted without objeC£iOh; correct?

MR. BROWN: Suybjeéct to the insurance portioh was
redacted, yes, sir,
‘ THE COURT: A1l right. Then building permit
admitted without objectioh? ‘

MR. HINES: Yes, Your Honor.

THE COURT: Then Daniel Island Architéctural

Review Board Construction Guideélines admitted without -

objectioh; cerrect?
. MR. HINES: Yes, Youx Honor,
(Plaintiff's Exhibits Nos. 9 - 11 admitted into
evidence.}

THE COURT: All right. AaAs far as the defendant is

‘¢oncerned, photos produced by Winsor, further

identified ds Bates: number 302;303,3admitted without
ogjectién;;cqrrébt? _
;~MR, GRUENLOH: Yes, Your Honor.
' THE COURT:. Photégraphs RM67933 96 without
objettiOn?.
MR. GRUENLOH: Yes, Your Honor.

(Defendant's Exhibits Nos. 1 & 2 admitted into

P
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evidence.)

THE COURT: Coastal Facial Plastic Surgery medical
records, further identified as exhibit 1 with Dr.
Funcik's video deposition, admitted without -- without
chbijéction after it's redacted as te insurance; correct?

MR. GRUENLOH: To the extent that it’'s precisely
the same as our exﬁibit §Umber one. Then, yes, Your
Honor, there's no objection.

(Défendant*s Exﬁibit‘No. 4 admitted into
evidence.)

THE COURT: All right. Medical records of
Charleston .ENT, further identified as exhibit 2 Dr.
Funcik's video deposition, admitted without objection;
correct?

MR. GRUENLOH: The exact same answer as the last.

(Defendant's Exhibit No. 5 admitted into
evidence.) |

THE COURT: BR1ll right. Photographs produced by

plaintiff of injuries further identified by Bates No.

RMC 104-105, admitted without objection; correct?

(Defendant's Exhibit No: 7 admitted into
evidence.)

MR. GRUENLOCH: Yes, Your Honor.

THE COURT: Okay. Aall right. Now --

MR.- GRUENLOH: Your Honor, there was one exhibit,
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and I hope that I didn't --

THE CQURT: Which one?

MR. GRUENLOH: Six, Exhibit No. 6. We do have an

objection to Exhibit No. 6.

THE COURT: I know, I didn®

t mention it.

MR. GRUENLOH: Okay. I Jjust want to make sure.

THE COURT: Three and four,

you have got an

objection to. Do you have an objection to these

building photographs on Plaintiff's exhibit?

MR. HINES: No, Your Honor

-- oh, we do though --

if you mean the ones that -- there's two photcgraphs

that we agree —-- the photograph

documented —-- RMC 93 and RMC 96

"you're yeferring to.

THE COURT: I don't know.

list -- number 7 says "building

pictures —---

that are not

—— if that's what

All I'm going is the

photographs,

. I don't know what

MR. GRUENLOH: If I could help out, the building

photographs is the picture that

I showed in the openinj

statenents. And there's been no objegtion lodged to

that so far.

With respect to photographs of the accident site,
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there are a number. And Your Honor may recall; those
are the ones showing the black plastic fence d@wn;
they've got objections to a number of ‘those
photographs. I haven't shown any of the onés that
tﬁey've got objections to so far. I'm not withdrawing
them, but I may.not need them.

‘THE COURT: Okay.

MR. BROWN: On Exhibit 7, Your Horor, page twe, I
thihk you indicated was demonstrative. We did object
to that.

MR. GRUENLOH: That's correctw

COURT”REPCRrER:, Could ‘I have ‘the Humber on th§éé?

THE COURT: The. overheld dbjection -= 'they did@ﬁt
building photographs -- how about getting the pictures,
give them to her, -let's get them marked &s 7:3,.3,.6;
so we can identify them please. Let's get ‘them maiked
so’we cah identify what we}ré'talking abaﬁt,A

" MK. GRUENLOH: They're -- they're already marked
up here, Your Honétu . -

THE 'COURT: Okay. Are they marked as a group or
individually?

MR. GRUENLOH: Two —- two photos.

THE COURT: Two photos.

MR. BROWN: And we object to page two.
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MR. GRUENLOH: And I've only got the one page
because I withdrew the second page.

THE COURT{ All right. So you withdrew the second
page?

MR. GRUENLOH: Yes, Your Honor.

THE COURT: You just got one page. All right.

No. 7 admitted without objection. All right, one

. picture.

MR. BROWN: Yes, Your Honor.

THE COURT: ©No. 7 admitted without objection, the
pilcture of the building; right.

(Plaintiff's Exhibit No. 7 admitted into
evidence.} ‘

THE COURT: All right. ©Now, as far as the
Facebook, I understand -- I haven't seen what's been
redacted, but T understand the defense has redacted a
lot of stuff thaé was irrelevant in -- in the
Facebook -~ Ms. ConﬁellY’sQFacebook. Now, do you have
any objéction as iﬁ ié redacted? You said it depeénds
on how it's €oming in. I mean, either it comes in or
it doesn't come in.

MR. GRUENLOH: I believe that I will, but it will
depend upon the questions and answers, Your Hohor.
Because I bélieve.that they're going to show her soéme

photos that she's going to be able to authenticate or
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say I know when this was taken. &and I believe that
she's also going to testify to some of the photoes that
may show her that she's not Ehe one that posted those
photos.

THE COURT: Well, at some point in time, we're
goiﬁé to have to have some mean$ of identifying what
vou're going to ask her about; eckay. Mr. —- |

MR. BINES: Your Honor -- and I think it may be
pretty easy to do it.

THE COURT: Pardon?

MR. HINES: 1I'd be happy to¢ hand you —— for your
Court's —— for vour reference, ¥Your Honor, -a copy of
the redactions. With the reédadtions, there's actually
very few things left in it.

THE COURT: All right. Let me sée. Have you
shown that to the plaintiff?

MR. GRUENLOH: They have, Your Honor. - ‘

MR. HINES: &nd my intention is éoing to be t@
start with the -day of the accident, and simply move

¢
forwagd.

(PAU§E,)

“THE COURT: All right. As it's been redacted,
tell me -~ which ohes you object to?

MR. GRUENLOH: Until I Hear -- Your Honor, I have

not gone through with my client, and asked her if she
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knows what these photos are, when they wete taken,

whether she posted them. And until I hear those

things, I don't know whether or not I can give you an

objection to these things. AaAnd so until the testimony
comes in —-- |

THE COURT: You are going to make him go through
evefy photograph on these 1534 pages, and get it
authenticated by your client? Is that what vou're
going to make him do?

MR. GRUENLOH: WMo, I'm not, Your Honor. But if
there's a photo -~

THE COURT: Well, that's what I'm trying to get
you to tell me. Which ones do you think you may have
an objection te, so he can get it identified properly
by Ms. Connelly or not identified. »

MR. GRUENLOH: I can't anticipate his questions,.

THE COURT: Pardon? |

MR. GRUENLOH: I can't anticipate what gquestions
he's' goihg to ask.

THE COURT: 1I ain't worried about guestion? I'nm
talking about the pictures. I don't care what his
quéstion is. The question will be, phoétograph, like
comméht, 21 peéple like us, do you recoegnize it -- he
can go through each one of these photographs if you

want to.
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MR. GRUENLOH: If -- if the photos are properly
authenticated with Ms. Connelly, and she says that she

recognizes: the photos, and she's the one that posted-

thé photos; then I don't have an objection.

THE COURT: Then what I'm going to do is let

him -- Mr. Hines, it's going to be your witness, give

her the redacted copies. Let her -- give her a»chaﬁce
to look at it, and let her pick out which photographs
she cannot. identify, please:. And lét's do this now
rather than having to sehd the jury qut.' Let's give
her -an qppﬁithnity‘tptloék through it, and see which
ones she cannot identify. Okay.

MR. 'HINES: If I may approach, Your Honor?

THE .COURT: Yes, sir.

(PAUSE. ) S

THE COURT: All right. Let’s go on the record:

MR.. HINES: I'm sorry. Your Honor, I'll ask Ms.
Connelly that qqutioh.fw

THE: COURT: Please do.

BY, MR. HINES:

Q. Ms. €onnelly, I've just handed ydh'what's”éeeh
~- what was markéd for identification purposes as
Defendant's Exhibit 3.

a. Yes; sir.,

Q. Thank you. We received these materials,
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through the discovery in this case. It was produced to

'us by your lawyers. <Can you identify those -- identify

just. the documents itself as -- as containing
information from your Facebook page?

A. Yes.

Q. 'If yoéu wéuld, pléase, would you look
throuéh:7~ theré‘s some photographs and —-- oa that
document, can you leok tﬁ;ough the photograﬁhs, and
rell mé —- wéll, can you tell:me -— if you can tell
me —- céh you tell me when they were taken? Any of the
photos were- taken?

ﬁ, ‘Well, ome thing I can tell you is I didn't
post because, I don't kmow how. I don't know how to
take -a picturg And put it on the Facebook. .

| Q. = Okay.

A. - So noné df theseé pictures I posted. All
right. The first bné was during the summer: I was
with my Qiils; We were up in Chicago.

Q. You know maybe a bettér wiay to do this, Ms.
Conhnelly, would be to ask you —— I want to know whether
they were taken before o after June 6, 2011.

A; Okay. The first oneé, I'm not suté.- I mean
that's Bééh my profile picture foxr a long time, so I'm
not sure. The secénd one orl~~

9, ‘Ms. Connelly, just for our recerd -- I'm so
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sorry to interrupt you and I apologize.
A. That's okay.
Q. #When you're saying the first one, you're
referring to the one --
A. The page.
. That's on page -- RMC production 1517
. Yes. This little one rig%t“herej

Oh, excuse me. Understood.

. That's my --

Q
A
Q
K
Q. Okay.
A. Yeah. .
Q. Okay.’
A. I don't know. The next one is & picture of me
and a young girl with a plate, and - that was :after --
COURT REPORTER: With a...? I'm sorry?
K. A plate —- with a plate. She's got & plate.
And I had given a baby ~- a bridal shower for that girl
last vear. ‘
BY MR. HINES:
Q. You say'last yeérfor last .June?
A. Last vear, sometime last year.
Q. Ycu can continue.
A. Thé next picture is a group of women: I'm not
in there. WMy aunt is with the Supreme Court Justice

Sonia Sotomayor -- but I didn't-- ike I said, none of
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the pictures I posted.

Q. I understand that. Would you let me kunow,
though, you don't dispute whether or not you are in the
photos? Let me know if you don't believe you are in
them,

A. I'm not in that photo. That much I know.

Y

Q. TIs -- is that the only one that you'ré not in
so far?

A. Yes,

Q. Okay.

A. The next photo with the women with her hapdé.
up. in the air, that sdys crazy aunt. Thére's a picture
of me, and I was the¥e when my uncle died. &nd I would
think that was maybe two years ago.

The next picture is of me and my best -- one -of
nmy best friend's daughters. I would say two years ago.

THE COURT: 1Is that one on RMC Production 130 at
the bottom of the page?

THE WITNESS: Yes, sir.

A. Okay. The next one is thé-same picture, I

think,-let me see. They put it in different -- yeah,

‘heécause I''m still holding the dog. So they put it in a

different format. And so it's the Same picture. And

thén on the left band side, there's a woman with

glasses, and I'm standiag next to her. But yvou &an't
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see me too well, but that was about two years ago.

The next picture, I réemember this, I was
dancing. My daughter had just graduated from Clemson
University, and so they -- her friends hosted a party.

é. When did your daughted gradUagé from Clemson?

A, 2013 -- 2013 -- 2014,

Q. Sb that would have been approximatéely, I think
graduation was maybe in May --

A. Uh-huh. : ¢

Q. -— 20147

A. Uh-huh. Okay. Thé;ﬁeXt‘we have a lot of
black pages. The next picture it says what date it is,
it's December 13, 2013. My -daughter's friehds had a
party downtown, théy-invited my husband and ‘I. And I'm
in between one of the giflfrie§d$1 '

- Q. 'So,‘Ms,\andel}y, the daté that's on that

plecture is the date of?

A. 1 den't kiow if that was the date of the
party, I den't knbw..

0. Approximately?

A. Yes. It was sometime .in the beginning of the
year, December, hot-ét.ﬂ@tiétﬁés{ ‘The néxt picture

that I show is November 8, 2013. It"s got sparklérs oén

-it. It is my friend’s wedding ~- my friénd's

daughter's wedding. I don't kiow if th&t's me or not:
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THE COURT: Arxe you in that picture?

A. . I don't know. It's kind of hérd to see.

MR. HINES: Your Honor, I'm happy to have that one
removed.

THE ‘COURT: Pardon?

MR. HINES: I don't intend to ask her about that
picture. I'm happy to remove that:

THE COURT: You are going.to take it oukt.

THE WITNESS: The next picture is e-.my_arms are
around my niece, and there's some cupcakes: And that's
approximately the date that it was taken:. The next
picture that's there is production 147.

THE COUR?: How about backing up to 144, if you
would please, ma'am. RMC Producti@n 144, something is
written there?

THE WITNESS: Yes.

MR. HINES: Your Honor, my understanding is that
Ms. Connelly's own postings were not at issu€. I could
be wrong. But, for instance, that -- there’s no reason
For us to discuss that now as an evidentiary mattex.
I'm trying to confirm that.

THE COURT: 1Is -- is that your posting?

THE WITNESS: I think so. I know how to type it.

THE COURT: That's her posting. All right.

Number 145, is that your posting?
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THE WITNESS: Yes, sir.

THE CQURT: Okay. All right. Then you're going
to 147, go ahead. ’

'THE @ITNESS: One forty-seven is alpicture of ‘two
sandwiches tHat iy Cuban friend had made, two Cubah
sandwiches;, but I didn't post the picture.“ I did naot
post .any of thég pictureé.

BY MR, HINES: F

Q. How about thée date of that photo; Mrs.
Conhelly?

A. T would assume that whatever it says about -
is -~ when I,sﬁw i?t,ybh kticw. I don't know when she
took it, but...

« (PAUSE.: )

THE GOURT: What'"s next, Mr. Hines?

‘MR. HINES: Your Honor, I'm finished with the
piectures: 1 was just jotting that hotéq

THE COURT: How :about 1497 |

THE- "WITNESS: ‘One forty-nine, yes. I 'was -- I

would say it was &bout that timé. As you can see, my

hose was crooked:

THE COURT: All right. -And 1517

THE WITNESS: That was tdken #t Easter time.
Because my ‘husband only wear$ that Séersuckers :$suit at

Easter.
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BY MR. HINES:

O0. And, of course,'Easéer would have beeh beforé
the accident? '

Al Yés, Sir.

Q. I'm gértainly hapby. to have that- removed.

MR. HINES: 1In fact -- well, you know what perhaps
we could do, Your Henor, at certainly -<

THE COURT:. all right. Let's take out the one
about the Supreme Court. She's not .in that picture.
And the one at the wedding where it shows the sparkles
on".139; she's not in that picture.. Take it out. And
129 was the Supremg Cogxt;'take it out.

Do you have any objection to the rest of them frem
the plaintd £f's standpgint? She‘s*gane thfough-every
one of them. | |

UR. GRUENLOH: "No, Your Honor.

THE COURT: -Al; right. BAs redacted as the court

just ruled, Défendant%a Exhibit No. ‘3 will be admitted

without objection.

(Defendant's Exhibit No. 3 admitted into
evidence. )

THE COURT+ All right.  Anything else before we
bring the jiry in?

MR. HINES: Weéll; ¥our Honor, I guess as far as

actually m§king those redactions -- because the page. of
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0., o -d

Ms.:cénnellyvand her husband, with that picture from
Easter, I think that whole page can qut come out.
Because that picture is the only thihg :on it. The pade:
that had Supreme Court photo, does have something that
I would ask ébout, and seo I just want to make sure:

THE COQURT: What do you want to know about it?
She4aays.shefs not in that pictﬁre. .

MR. HINES: I'm not réferring to the picéture, Your

. Honor. ‘rhere's.a posting underrneath it --

THE COURT: Well, I'm not worried about that. T

. said- take the picture out.

MR. HINES: Absolutéiy, Your Hoénor.

© THE COURT: Okay.

MR. HINES: Very well then. Thank you, Youx
Honor. .

THE, COURT: Anything else?

MR;»BROWN; Just got to figuré& out how to:get~that
picture out and leave the post in there is what we're
trying to figure out.

THE COURT: . Well, -- before it goes to thé jury,
y'all going to have to figure that out. Okay. That's
up: to y'all:. Anything else before we Lring the jury?

MR. HINES: No. Thank you:

THE COURT: Bring us the juXy, please.

(WHEREUPON, the jury enters the courtroom at

w
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approximately 12:08 p.m.)

THE COURT: Thank you very‘much. Cross
examination, please, sir.

MR. HINES: Thank you, Your Honor: May it please
the court.

CROSS EXAMINATION BY MR. HINES:
Q. Good morning, Ms. Cognelly.
A. Good morning, Mr. Hines.

Q. Again, I'll do my very best for everybody

‘to -- to keep my voice up, so that all can hear. Ms.

‘Connielly, the fall that's at issue in this lawsuit

happened on Jﬁne 6, 2011; correct?

A, Yes, sir.

Q. And it happened on the sidewalk in front of a
house under construction on REDACT}] Street on ‘Daniel
Island%

A. Y&s, sir.

Q. Specifically that address is 13 —-

A Thirteéh seventy-six.

Q. And it happened when you weére jogging with a
friend of yoiirs named Cori Smith?

A. Yes, sir.
©. And Ms. Smith is also a fitness trainer?
A. Yes, sir.

Q. Before the fall happened -- I mean before that
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day, vou and Ms. Smith had been running together for

exercise on Daniel Island for -- well, about three
years?
A. Yes, sir.

Q. And y'ell had been running on average about
three days a week? '

A. Excuse me —; yes, sir.

Q. 2nd you -- well, you don't always run on the
sidewalk; sometimes you'll run on the street?

A, Yes, sir.

0. And you mentiqﬁéd that you and Ms. Smith, when
vyou run, you run side-by-side?

A, Yes, sir.

.0. With you being t¢ the -- to Ms. Smith's ri',gh:t?

A. I'm always on the right; she's always on the

Q. And when you run, vou run with your eyes down
and your eyes dhead?

A. Yes. I run -- I run looking forward, you
know, I run -- vou're running alony, and then you're
looking forward, yes.

Q. Well, what I asked you, Ms. Connelly, I Jjust
want to make clear -- you run with your eyes ddwn and
your eéves ahead?

A. Yes. You run —- you ruh looKing &ahead, and
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looking exactly where you are. Ypu know, you run like

-that. You're aware of your situation, what's. going on.

Q. Well, and about that, you agree a person
should be aware of their surroundings?

A, Yes, sir.

Q: And you agree a person should always be’
looking out for hazards?

A. Yes, sir.
And you agree that that's for your own safety?
Yes, sir.

- Maybe even the safety of others?

I I o

Yes, sir.

Q. Of course, you don't live on Daniel Island,
you live on Sullivanys Island?

A. Yes.

Q. So you drive from your home on‘SulliVan's
Island, you meet with Ms. Smith on Danfel Island where
Ms. Smith lives? .

A. ¥Yes, on Bulline.

Q. That's the street, Bulline?

A. That's where she lives, Bulline.

Q. And this accident that happened on June 6th of
2011, it happened about in the middle area of the run?

" A, Towards the end, vou know, middle -- we loop

around, . then go down that street,. yves.
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Q. Well --

A. A mile énd'a half in probably on a two mile
run. '

MR. ﬁINES: Your Honor, may I unseal Ms.
&onnelly‘s=deposition.

THE COURT: Pardon?

MR, HINES: Your Honor, I'd like to unseal Ms.
Connelly's 'sworn deposition, and approach .the witness.

THE CQURT: Yes, sir. Okay:

MR. BROWN: Is it okay for him to do it, or do you
want him to present it to Your chéré

THE CQURT: Pardon?

MR. BROWN: Would you liké him to present it to
you to unseal? . |

THE COURT: No, just go ahead and open it. Ladies.
and gentlemen of the jury, while he's opening the
dgpositidnL'dep0§iti§ns are sworn testimony that”s
taken prior to court., And ;‘gourt reporter is presént
taking everything &dwn that's said in thewdepositionﬂ‘
It is a sworn statement takeh prior to court, And it's
normally done in cases so the ;awyers.will have pripr
knowledge of what the witnéss is going to testify to.

The court reporter, such as here, is taking everything

.down,” the same thing that occurs -at a deposition.

Please proceed, Mr. Hines.
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MR, HINES: Thank you, Your Honor. And may I
approach Ms. Connelly with this deposition?
THE COURT: Yes, siz.

BY MR. HINES:

Q. Ms. Connelly, thée Judge just explained -- of
course, you remember when.you were -- your
deposition —--—

a. Yeéi

Q. -~ was taken in this case?

A. Yes, six.

Q. And you knew that testimony was under oath
just like it is right now?

A. Yes, sir.

Q. If you would, please, turn to page 33 line 22,
and just let me know, if you would, when you get there.

A, Okay. Yes, sir.

Q. Please réad along with me. I'm going tolread
out loud to the jury. "Can you tell meé hew far you
would haQe been running either in térms of mileage or
just the time that it would take?" .And the answer,
"Well;, I really haté it, but my goal was 12 té 13 miles
a week, and so however that broke down" -- and is
that —-— question --

A. I don't see where you.are, Mr. Hines.

Q. Okay. Let me consult my notes.
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A. I have a line -- I have that line.

Q. You know what =--

A. Approximately the line I have —-

Q. Look at page 33 line 22, and I'll have to beg

your pardon --

A.

Q.

Okay.

~- I!'ve got & lot on this pade and I wrote too

small for myself.

A,  Okay.

Q. The quéstion reads -- you areé thére now I
assume?

A. Yeas.

‘Q. "Hew far along the course o6f your run were yodu
when it happened?" -Answeér: "I would say apprOgimately
a mile and .a half." Question: "Is that -- well ockay.

So if you were running, you Know, if that was to be a

four mile run or thereabouts, is it fair to say that,

you know, give or take, it's sort of the middle aréa of

your run?" Answer: "Yeés." TIs that your ~- was that

your sworn testimony in your deposition?

A,

And I just said pretty much the same thing,

sir. That I was running a mile and -a half.

Q.

‘Ms. Connelly == and I -~ I Can understand it

is difficult as far &s me asking the questidn, and me

thanking you for answering. But theé question I asked
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you was, was -- were‘yéu in the middle area of the run?

A. I can't say exactly the middle area, and I
can't say that it was .a three or four mile run. I know
where I was, and it was about a mile -- in fact,'l
think it's like a mile and three fourths into. Now,
Cori chahges it, She'll tell me to go left or
whatever, but I Know that to run from her house to
where we were was about & mile and three guarters.

0. So you were -about & mile and three guarters
from Ms. Smith's house?

A. Probably, yes. I don't know exactly, but
probably yes.

0. Gi%e‘or take, you know, certainly béllpark?

A.. Yes. Yes,.

0. Now, you had run past this house on REDAGT]
Street ~- the house where they are talking about, where
the ConsiruCtion wa$~qoihg-on -— you've run past it a
number of times prior to the fall; hadn't you?

K. Yes, sir,

Q. And you never noticed -- well, I think that
this is a silt fence. I think in openings, it might
have been referréd to as a black plastic fence, but the
decuments have also calied’it'a 511t fencg. But we're
talking about the fence, just so.we're on the same page

-- a5 far as the terminology?
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A. Okay.

Q. But you've hever noticed that fence in -- in
disrepair before?

A. I'm -- I'm neutral to that guestion. You
know, I.neve: noticed it one way or the othexr, . I'm
neutral to the qdésfﬁon;

| Q: So -- so for a yes or no answer, Ms. -Connelly,

ny guestion is just; yob never noticed it before;

- correct?

A. Well, no, 1" noticed that thereé*s fencing up
alwdys in construction sites: Did I notice that
particulay construgtion site? No.

Q. And didn'ts notiee it_iﬁ disrepdir?

A. T would say. that I saw that. construction site
as a maybe messy, you know, constriucticn Site,’you
know.

0. Turn with me, if yéu would, Ms. Connelly, to -
page 63. This time ' I'm geing to squint to make sure 'l
got this right. Page 69, line 18. -‘Are ydu there?

A. Yes, sir.

Q. This picks up with your answer: "I know that
ﬁhé'ﬁouse Was>uhdér‘bon§tr;éti6n,.but I didn't hgtiée
black plastic particularly:”™ Question: "And did
you -- did -- wa¥ it ever noticeableé td you that it was

in any staté of disrepair?" Answer: "No." That was
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your sworn testimony in your deposition?

A. Okay. Okay. That's fine, bgt that's pietty
much what I said. I mean, I didn't really notice it =--
Q. Ms. Connelly, I asked you if that was your

sworn testimony --

A. Okay. Yes. Thet's what it says.

Q. I don't mean to be rude, I —-

THE COURT: Mr. Hines, she can give an explanation
please:. Give her an opportunity to give it;,pleasey
sir. Ask guestions and you answer them.

A. Yes, sir.

THE COURT: Then after you answer the question,
you can give an explanation; okay?

A. Yes, sir.

THE CbURT; Plgase proceed.

) MR. HINES: THank you, Your Honor. And I
apologize for that.

BY MR, HINES:

©. Certainly. PRlease give an explanation if it

‘you feel that it's appropriate.

A. Thank you.

Q. And, of course, your position in this case is

‘that that fence was in a state of disrepair at the time

of this accident?

A; I'm sorry. PRid you sa§ my physician?
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Q. Your position -- you've alleged that that
fence was in a state of disrepair'at the time of the
accident? .

A, I know —- I know that the sticks -- the fence
was not stapled to the sticks, that I know.

Q. Yeah, and the black plastic material of the
fence wasn't stapled in some areas?

A. Yes,_sir.’

Q. And prior to the fall'sbme, but not a lot of
that material was on the sidewalk?

A. Yes; siz:

Q. And pridr to the fall, you saw some of the
black plastic material on thé sidewalk?

A. Yes, sic.

0. And the black plastic material caught your
foot and caused you to fall?

A. Yes, sir.

Q. The morning of the accident, it was a windy,
gusty day?

A. It was not gusty. It wasn't like blowing.
Yon know, it was a windy day, but it wasn't like -— you
know, hurricané or anything. It was windy. It was
nice.

Q. Would you turn please, Ms. Connelly, in your

deposition, to pagé 447
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A. I'm sorry?

Q0. Page 44, if you wbnld, at line 13.

A, Line 15, yes.

0. &And your answer at line(13, just follow along
with me, "It was a very ~-— it was a gusty, windy day.
All right". Was. that --

A. Yes.

Q. -— your sworn tegtimqny?

A.' Yes, si?. It wasi a windy day, a gusty day. I
meénh~yeu know, it's a telative term. It was a windy-
day.
. 0. And the black piastic material was moving?
"A... Yes. i

Q. You saw it flopping,Iike a garbage bag in the
wind?

A. Not flopping, fluttering, you know, like

moving -- out Of the corner of my eve, I saw movement.

Q.. Turn to page 75, please.

A. Yes; sir.

Q.. And'fﬁis at Tine 21. If you would, please,
let me know when you are there.

A; Yes, six.

Q. I'll pick up reading, aﬂdjpleaSé %oilpw along ’
with.me. Question: "You're saying that the condition

of the material you encountered, wherever the fall
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cccurred at the time that you got to it, looked
generally likeé what you've" -- Answer: "And in
different variations." Okay -~ excuse me —- Question:
"Okay. Tell me about the different variations."
Answer:‘ "Okay. I, mean, it-was just fl&pping. It was
just .all down. I mean, I can't draw it exactly. It
was down." Question: "And what was it that was
flopping?" Answer: "Well, if it was between what was
sgppqséd Lo be between sticksk suppesed to be taut, if
it was down. ‘It was moving, all ﬁhat; ‘It's like a

garbage bag in the wind.“ Was that your sworn

N

- testimony?

A: Yes; sir. Movement, you know.

0. ﬁndfybu ranraroundfit?

A. Yes, sir.

Q. Bpf,ﬁomethingahappened that the material blew
or. came into centact with your foot?

A. Yes, sir.

Q. MIt was a windy day, you were lifting your foot
to run, something caught your foot, and it was this
black plastic méterialf that’s all you khow?

A, That's all I know, yes,

Q: But you don't know if the black plastic
material moved in some way? V

A. 1 saw movement of that plastic material. I
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saw the stuff -~ it wasn't, you know, I saw what was on
the sidewalk. I had my left foot down, sir. And I had
my right foot ué to run, you know. And in the back,
somethiné caught my foot. Okay. Aand it was -- this
plasticky like garbage bag stuff that was on the
sidewalk. |

. Q. Ms. Connelly, if you would; please turn with
me to 44 line 20, and please let know -- and I'll stop
saying‘this part -- if you would, just lét-me know when
you get there?

':A,' Yes.

Q. Yes. T"Are you saying the méter;al moved in
some way?" Answer:  “I‘dQn‘t‘know“, Was that your
swérn testimony? .

'B. Yes, sir. But I don't -- I don't know hqwiit
mqve&. .1 mean, I == I mean; Iet‘g’ﬁaqé it when I --
when I caught my foot, I went down hard., Okay.

Q. You don't remember Ms. Smith saying anything
to you about the £all or what happened after the
fall -- immediately after that?

A. What do youw mean by that, Mr. Hines? &t the
site there? |

Q. Yes.

A. She says, -oh, my God, oh my God. The blood:

wés.clott;ng'oux of my nose, so we were really freaked
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out .

Q. But she didn't say anything about -— about
what had caused you to fall?

A. No. We were just concerned, what the hell do -
we dé now ~— excuse my lénguage. ABut what do: we dQ‘tQ
stop this clotting coming out of my nose.

Q. And you don't remember saying anything to her
either about what had caused the fall?

A. I was in a daze, sir. I hit my head redlly
hard. 1 was kind of worried I had‘killéd myself

almost. That's how it felt:

Q. 56 you do not remember saying anything to her?

A. ©Not necessarily, no. Néﬁ'at-this*?bint, ho.

Q. Looking at Defehdant's Exhibit 2.

MR. HINES: Your‘Honor, if I may grab one thing
that I need to get. ' »

(PAUSE.)‘

BY MR. HINES:

Q. ‘Thank you for bearing with me on that, €£he
teéhnical aspect. Now, Ms: Connelly, what is up there
is, again, that's Defendant'‘s Exhibit'a, a specific

page in there, Can you -- I want to make sure that I

understand: If you don‘t nind me reaching to: show

where you were running -~— the direction you. were

rupning -- I'm wsing this high-tech device to shew you
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with the portapotty is.

A. Do you want me to do it?

Q. Well, just let me know if I'm pointing to the
right spot.

A. Let me do it since I'm closer.

Q. Ms. Connelly, if you would 3just let me point
to it, I think I ¢an move us along.

A. A1l right.

Q. Do you see -- T just wanted to make sure that
I understand that you're coming this way; correct?
Just‘really -- I'm not looking forxr an exact track ==

A, I'm coming up ~- do you see where that curve
was, and then I come down that way.

©. 8o if we look at the top right of that

picture?

A. Yes. You come down the portalet.

Q. You wculd be running towards us; right? This
way is where we're heading.

A fés, and the plastic is on my right.

Q. Onxyour'right?

A. Yes, sir.

Q. Thank you. And let's séev—— Ms. Sanford, if
you would please, put the other photo on this exhibit.
Ms. Connelly, this photo shows a blocod stain from, your

nose on the concrete?
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Yes, sir.
Now, after the fall, you bled profusely?
Yes, sir.

It was an unbelievable amount of blood?

o o S O I

It was & c¢lotting., ©Okay. It was like a big
clot coming out of my nose. And my friend, Cori, took
off shirt and I bled into her shirt.
. 9. Just -— do you agreé or disagree that it was

an unbelievable amourdt of blood?2

A. Yes. It was a lot of blood from -- you know,
a head injury, you have a let of blood I think:

Q. And you werg in shock?

A. I would say so. I was very dazed:. I.was very

s¢ared, you know, nervous.

Q. But -~
A Just -~
N
Q. Bxcuse me -- if you're not finished, please

do.

A. Oh, I'm sorry. Go ahead.

Q. But immediately after the fall, you got
yourself up on your own power?

A, Yes.

Q. And you walked back to Ms. Smith's house?
A, Yes, sir.
0

And as we talked earlier, that was about a
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mile -- a mile and three duarters?

A. I don't know exactly how far it is., Okay. 1If
you want to figure it ouf exactly how far it is, but
I -—~ I know how to get to her —- from her house to

there now. So however long it took; we walked it back.

"There. was no running involved. We walked.

Q. &And I want to be clear. 1'5 not tryving to do
a, you knaw, specific measure —--

‘A, I see too many of those shows, I think.

©. What?

‘A. Special Victim Unit, :you. know.

Q. I promise you, if there's any special wictim,

‘it's likely me. But I'm -= I'm not trying to .get —=-

i‘m;not trying to get a specific measurenent, Ifm Just
ballapérking.

‘ A. Okay. &All right.

Q. And earlier, you said balleparking it, about a

mile .and three quarters?
Qray.
Isn't that right?
. That's correct.
Now, you were in a daze?
Yes, sir.

And you were with your friend, Ms. Smith?

LI T "I o T TR o S

. Yes, sir.
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Q.
yourself
A.
Q.
Funcik s,
A.
Q.

a.

Q
A
g

And so you drove yourself ~- you drove

home?

Yes, sir.

And you drove yourself directly to Dr.
office?

Yes, sir.

Now, you were on Daniel Island?

Yes, sir,

And Dr. Funcik's office is in Mount Pleasant?
Yes, sir,

And is it on Highway 17 or here or where is it

in Mt. Pleasant?

A.

Q.

P
It*s on Highway 17, yes.

Like if you were heading up -- sort of going

towards where the Wando High School is?

A

oo P o

No. No. Wo,
How far up?

Across the street from the Goodwill.

.Across from Goodwill?

Yeah, right up there, whereverﬁthat is. Okay.

Like around Brickyard..

Q.
. A.

0.

Around Brickyard?
Yes, sir.

Seo as far .as where East Cooper Hospital is,

would that have been closer than Dr. Funcik's office?
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A. In retrospect, I was an idiot not to go to a
hospital. Okay. But I wasn't thinking straight. I'm

sorry. I néver had-an injury like that. I didn't know

H R . . -
-what to do. I didn't have any family around to call.

And, you knew, I just -- I just did it so.
" Q. Of_céurse, Ms. Smith was there?
Yes. »
. And she -- she told you, ¢h my God?

. Yes.

A
Q
A
Q. She was really upset?
A. Yes. Yes, very muchA§g,;§es.
Q. But, she let you go ahead and drive?
A. Shejhad a three year old son at the house
and -- and she has to work. But -ewven if‘Ms,'Smifh had
told me:she'was going to take me to the hespital, I
would probably have. said I Waﬁtéd‘ﬁ0‘96‘~;;or go do: my
thing. You know, that's just how I~§m- |
Q.. So:yquiﬁere‘qlearhéad@dgeQngh to sdy that?
A Nb. I don't know whaé I was saying tﬁgn. I
just know all I wanted to .do qu~geﬁ;in my”pruck and.
get out of there, you know. It was —— I jus£ wasn't
thinking straight. I just wanted to get out Qf’the£e.
That's all I remember.
Q. WNow, in fact --.this speck of blood, =as you

were getting in your car, there was blood .gushing out
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of your nose?

A. I don't remember that. I remember that I had

‘thgt't—shirt up under my nose and my face, and I really

don't remember if I was gushing or if I was, you know,
dripping at that point, so -- I never even thought
about that so.

Q. Ms.: Conrnelly, if you wounld, please, turn with
me to -—- to page 84.

A. Of the déppsitiga, sir?

‘9. Yes, ma'am; 84, and line -- lines 9 -and 10.
Once you get thére --

A. Okay.

Q. —~-1%11,rea&git, ﬁiné 9, page 84.

A, Yes, sir. AR | o

Q. It picks up with your answer; ‘*I was getting
in my 'ear ﬁﬁd blood was gushin@ out of my nose?"

A. Yes, sir. |

Q. That was your sworn ‘testimony?

A. Yes, sir. »

MR. HINES: -Ms. Sanfqrdf_if‘YOu.would;piease help
‘me with Defendant's Exhibit 4, please. ‘

BY MR, HINES:

Q.  Ms; Gonnelly, are you gfle"to sée that?

A. 'Yes; sir. Yes; sir.

Q.. That's ‘a ‘document that's included within
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Deferdant’'s Exhibit 4. And it is -- do -— do you

recognize the date on that document?

e

Yes, sir.
Q The date of the accident?
A, Yes. It was right after the accident, yes.

Q. And you recognize Dr. Funcik as the doctor?

A. Yes, sir.

Q. And as you mentioned, this is riéht after the
accident?

A. Yes, sir.

- Q. Do you seé on.that note where it says
"Rosemary fell while ‘jogging today"?
’ A. Yes, sir. '

Q.- And do you see on that note -~ or -~ or where
the note says there was no loss of consciousness of
other imjury?

A, Yes, sir.

g. And "she .denigs ofheér injury"™?

A. Can I expladin scomething?

Q. Your ‘Honcr; I'm sure -- excuse me -- Ms.
Connelly, I'm sure your —- your lawyer will ask you
additieondl. guestions when it's his tuxn.

. THE WITNESS: But can I d@sk something, Judge?

THE COURT: What's your guestion -- ask her the

gquestion please, sir.
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BY MR. HINES:

Q. My gquesticn was, do you se¢ on that form where
it say she deriies other injury?

A. Yes.

MR. HINES: She said yes. I don't hdve any other
question about that.

THE COURT: Do you wapnt to explain it?

A. Well, vyeah, because --

THE COURT: You can explain any anéwer that you
give.

A. All right.. He asked me to read "there was no
loss of. consciousness or other injury". And I mean ~-~
I don't know whaf loss of coﬂsciouSness.mean. Did I
pblack out to the exteﬁt I had 't¢ be carried away, no.
That's what I think loss of consciousness means. I
think that you -- you know, you have to be resurrected
or whatevér the word is, but I was in a daze after I
hit my head.

BY MR. BINES:

Q. Ms. Connelly, you've got a colleyge degree?
A. Yes, sig.
Q. And you've got a graduate degree?
),A. Yes, sir.
Q. .An MBA7Y
A

. In businé€ss, yes, sir.

ROA 230
Appendix 233




10
11
12
13
14

15

16

17
18
19
20
21
22
23
24

25

205

ROSEMARY CONNELLY ~~- CROSS

Q. And you don't khow what loss of consciousness
means? .

A. Well, I11 tell you why I say it like that,
because I was a flight attendant for 17 years. and the
FAAR mandates that we go once a year for emergency
trainiﬁg procedures. And right in that -- it's a
manual that w& carry so we can get everyboedy's butts
off the airport, okay, if there's ever an- accident.
and the term "loss of ¢onsciousness" is something that
the FAA used. And what they mean is.if there is a -~
if there is a passenger that has a loss of
consciousness, what are my procedures. And I am to
look for someone who's flat out. I have to tilt their
head back, I have to breathe. So that's how I
understand the word "loss of consciousness".

Q. And maybe ~-- maybe the bétter way to go about

it is to say, do you think Dr. Funcik knows what loss

-of ‘conscioushass means?

A. I Xnow that he told nie what to look for in
céncussion ~-

Q. Well, I didn't ask you what he told you.

A. That I would assume so. He's a doctor. I
can't tell you that.

Q. Okay.

A. I can't tell ybu what -- you know, I know —-—
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if I told him I did not have loss of consciousness, --
and I assume I téld,him~that,‘righ§ -~ or I believe he
asked that: But my definition of loss of consciousness
megné‘You're flat out. Okay.

.Q._ Okay. We‘can ask Dr. Funcik about that.

A. Yes, sir.

Q. Do you sée a little fartheér down at the
bottom -~ thé fingdl paragraph says "it is unlikely, but

possible, that she may need open reéduction of a nasal

fracture"?

A. Yeés, §ir.

Q. Ahdmyopl3ée~tﬁé»woﬁdxin'there wﬂére,it'sayb
"unlikely"?

A. Yes, Sir. I dlso sée "but possible’.

Q. Do ybu see dnything in there that says that
you were caused to trip while joggihg?

A. No.

Q. So -after that appointment with Dr. Funéik, he
didn't refer you to any treatment -—-

A. ‘Not thén, so. No, he told me to go home. He
said -— he told me not -- to look for stuff: for A
¢oncussions -~ T don't remembér. I know I wanted to go
home. And T Had a lot of pounding in my head -and
swelling. I Just wanted to. .go home.

9. “80 Dr. Funcik just .said; just go on: home —-
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A. And take it easy, girl.

Q. And watch yourself for concussions?

A. Yeah, take it easy. '

Q. ©Okay. Now, you went home, of course, you —-
you drove yourself?

A. Yés, sir.

Q. From nhis office back over to Sullivan's
Island?

A. Yes, siru

0. And nobody is there at your house?

A. No, sir.

Q. Correct -— no one is there?

A. My dogs: Nobody is there, vyeah.

Q. So you'ré -- you're home alone?

A. Yes, sir.

0. And you spent the dight alone?

A. Yes, sir. Of course, I don't remember it. T
must have, you know.

Q. Your husband was in Chicago?

A. I know he was at work, and I know ne ~- I know
I couldn't contat¢t him right away. I don't know if he
was 'in Chicago. He does business in Boston or New,
York. He goées to the west coast. I ecah't tell you
exactly whéere my husband was on that day .

Q. Okay. But he's got an office in Chicago?
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A. Yes, sir.

Q. Now, yecu ~- let me back just thg tiniest bit
up. Obviously, since you drove home from Dr. Funcik's
office, he let you drove home -— excuse me —-- he let
you. drive home? )

A. I don't remember -~ I mean, I don't remember
him saying anything one way or the othe?. I just got
in my truck and drove home.

Q. But he didn't say, oh, my goodness, Ms.
Connelly, you can't drive in this condition?

A+ No, I don't recall that. I got in my truck
and I went'homé.. It's 1ike a 10 minute drive, sir.

Q. At the time your daughter, Christina, was away
at the -- the lake house ﬁith-friends or something, so
she wouldn't have been there?

A. T don't khow exactly where she was. I den't
know when exactly her classes stopped at Clemsoﬁ, but I
know she wasn't home.

Q. And your other daughter was -- hasn't made'it
home froém college?

A. Mary was in Chicago at Northwestern, and they
go ountil the end of June.

(PAUSE. )
Q. Ms. Connelly, do you still have up there with

you a ¢opy of Dbefendant's Exhibit 3?
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A. This. one you gave me, sir, yes, sir.
Q. If you'll keep that handy please,
4. Okay.

THE COURT: Mr. Hines, here's a copy 1f you need

it.

MR. HINES: T'll use mine, Your Honor. Thank you.

BY MR. HINES:

Q. Ms. Connelly, what this is, is some material
from your Facebook page; correct?

A. Yes, sir.

Q. And we were provided it in this iaWsuii by
your lawyers?

A. Okay.

Q. And it actually seems to go date-wise from
most recent to least recent. :So what I would like to
get you to do, if you would, is £1ip te the very back
page. ~

Okay.-
2. So we can try to geo up in time.
All right, sir.

A
0
A
Q. Are you there, Ms. Connelly?
A
Q

. Yes.

. Now, and is -- are you able to see there --
we've got it on our monitors ~~ are you able to see
there that -- that's a posting you made on Facebook?
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A. Yes, sir.

Q@. On June 7, 20117

A. Yes, sir.

Q. The day after the accident?

Al Yes,‘sir.

©. Aand just read along with me. "Hi, an update.

Running yesterday, I fell on the sidewalk and fractured
my nose. Thank goodness I didn't break any teeth. The
moral of the story, I guess, is running 1is dangeérous

for our crowd. No, not really. As soon as I can, I'l11

be back out there. In the meantime, .lodk likeé I got

Lhit with ten ugly sticks™.

A, Yes, sir.

Q. Doés that post say anything about being
tripped at all?

A. N6, sir.

P. ©Now, about three or four days after the
accident, that gets us to —-- it's three days --

a., My~Fgcebook thing?

2. WNo, no, ma'am. You can put that &dside., Thank
you? -

A. Okay.

Q. About three or four days after the accident --

A. Yes, sir —-

Q. Does that get us to --
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A. After the accident?

L@

Yes, ma'an., S0 that would be?

e

Six, seven; eighth -- approximately ninth --
Q Weil -

A. Sixth, it happened; 7th, 8th, 9th, 10th. What
day do you want, sir?

Q. I'm going with three or four days after the
accident.

‘A. Okay.

Q. If the accident happened on the 6th, I'd starg
counting after that day on the 7th.

A, Okay.

. Q. 'Sé 8th, 9th, and 10th.

A, Okay.

9. And, again, you know, that's -- you know,
that's djust ball-parking, but T think that's where that
is though. Now, about three or four days after the
accident, 'you couldn't breathe and you realized you
injﬁred your badck; correct?

A. I couldn't breathe because I -- I was so —-- T
G¢ouldnt't breéthe through my mouth, I mean, I have to
breathe. But I was congested -in my nose from the fall.
And my back, at. that point, I was sittirig up in the
bed, and it felt like -- I mean, I've never really been

in- an auto -acecident or anything, but it felt to me like
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something sticking in my back, so I was$ worried about
it, yes. I was beat up.

Q. But was your -- what you noticed about not
being able to breathe, wasn't'that‘reléted to what you
noticed about vour back injury?

A. I don't —-- vlease —-- I don't understand the.

guestion, sir.

Q. Would you turn with me -- if you wounldn't
mind, please -- look at your depositicn again.
A. Yes.

0. and if you'll 16ok on page 83 at line 6. The
guestion is: "Any othex areaé of pain?" Answer:
Seven — "Well, later I déveloped -- I had raised ——
about three or four days later, I couldn't breathe". I
think the word there is probably misprondunced -—-—
breath. "And I realized I injured my back. I don't
know if I raised something up with torquing like tﬁat,
but it was wvery painful”,

A. Yes, sir.

Q. And that --

A. What I mean in this is when I would breathe, I
had a pain in my back. It -- it hHurt. So¢ I was

worried I had broken semething in there. That's what I

meant when -- when I said it hurt to breathe. It
hurt -- it hurt me there to breathe.
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Q. And you -- yéu were experiencing significant
back pain?

A. I was experiencing significant pain all over,
g0 it was just part of the ordeal, you know,lexcusé me .

Q. But your back hurt so much so that it hurt to
breathe?

A._ It was a sharp pain-when I would bre&athe, sé

that had me wofried that maybe I had done something

‘here, Fight hére (indicated) wheére I torgued.

Q. To your back?

A. Yes. - .

Q. 'Ms. Sanford, if you would please for me, this
is going back to thdt exhibit -- Exhibit 4 is the

record from Nason Medical Center on Jung 10, 2011,

pléase. Thank you. Ms. Connelly, do you remember

going to Nason Medical Center?
A, Yes, sir.

Q. And the date of this record ~- well, this is a

record from that visit; isn't it?

A. Yes. It yas Friday morning; early in the
morning. |

Q. . Now, on that day, the recerd indicates some
chief complaints and caﬁcerns up there at the top;
doeesn't it? |

A. Yes, S&if.
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Q. And are you able to see ‘that well enbugh that
you can read it?
A. Yes.

Q. Wauld you read the chief complaints and

- concerns, And then when you're fipished with that, I

want you to let me know if it says anything about back
pain. | -

A. Okay. ‘“"Patient states that she has & severe
headache,. facial pain acsoiipanied with dizziness and
néuéeous following trauma Ménday MBrning. . She states
that she tripped on some censtruction deﬁris_while
jegging ‘on the,sidewaik, cdusing - her to fall ‘face down
on to the pavenrent, ieavinéiher with multiple abrasions
to her‘faCeAapd‘right Knee."

"She‘was initially seen by a plastic surgeon® —-
her plastic surgeon -- excuse me ~- "However, no
imaging was performed of her facial Pones ox right
knee. Onset was five days ago. Severity
moaerate/severe- Location, head face.  Where: Streét
sidewalk. Context, fall. Rertinent ‘positives include
nhausea, laceration: Pertinént negatives include loss:
of feeling in drms, Yoss of feeling in légs, neck pain,
double vision, <hest. pain, vémitihﬁ,“raSh, abscess,
abdominal pain. Recent illaness tingling. Right knee,

upori quéstioning ¢f her right knée abrasion; patient
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states that she's experiencing some dull, achy riéht
knee pain, increased from walking and standing. She
denies any point tenderness."

Onset was five days ago. Severity, moderate
severe. Patlent was injured on the right knee.
Pertinent‘positives include nausea. Pertinent
negatives include loss of feeling, trouble breathing,
double vision and vemiting".

Q. Thank you, Ms. Connelly. None of that
included any reference to back pain?

A. No, .

Q. That same re@prdy alfhouthit doesn*t.say
anything about back pain, itﬂaoes say that you tripped
on- some construction debris while jogging?

A. Yes, sir. Can I baé% up a minute about the
bagk pain? i‘was just thinking about it. They did
take .a C.T. scan of my back.

Q. At Nason they did?

A. Yés, they did. So I must have said something.
I must havé.showed them how I fell.

Q. Let me ask you this =--

A. Yes, vsirv.

Q. I might get to that in a moment. But your --
well, we've mentioned your husband, Bill Connelly.

A. Yes, sir.
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Q. And he's a lawyer?

A. Yes, 'sir.

Q. Now, I think there's a picture that we ﬁalked
about a little wnhile &go, the one that -- the

portapotty on it and the sidewalk; do you remember that

one?
A. The one vou showed me up here?
Q. Yeah.
A. Yes, sir. Yes, sir.
Q. Now;, speaking of pictures --

COURT ‘REPORTER: I'm sorry, I'm having a little
trouble hearing.

THE COURT: Sofry, what?

COURT REPORTER: I'imt having a little trouble
hearing him if he could speak up. |

MR. HINES: Thank you for the reminder. I'll try
-- try to project.

BY MR. HINES:

Q. After speaking with your husband, Ms. Smith,

Cori Smith, she took some pictures of where the fall

~happeried?

A. That's what they told me, yes. I wasn't

‘there.

. 0. And that would have been -—- well,gafter you

went to see Dr. Funcik?
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Yes, sir,

ButAbefoge you went to sege Nason?

B0 W

+» Yes, sir.

Q. And:on the day after -the aecident, your
hushband nonﬁactéd some fplks»to-threaten legal action.
about this fall; xight? '

AA. T donjt‘think he was threatening legal action
aboﬁp thi; fall. I think he was just telling them what
happened. 'I.think'it was like, this is what happened
and. do you guys have insurance and whatever —-

:MR.'BROWN: Your Honor -~ _

A. I don 't know. I haven"™t read -- I wasn't -- I
didn't write the lett§r7 so I ‘don"t know what, he meant.

MR. BROWN: Your Honopr —-

MR. HINES: <Your Honor, I think we've got ‘a matter
of'law*tg‘addresé.

THE COURT: Pardon?

MR, HINES: - I think we have a matter of law to
address.

THE COURT: All right, Madam Forelady, ladies and
gentlemen of the jury, what. we are going to do ‘is break
forfluncﬁ.at this time. Be back in the jury ‘room at
2:30, and comé -- when you come to -the courthouse, come

straight to the jury room.. Donit do any electronic

examination in this case on the computer, IPhone or
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anything. T wanﬁ you to base your decision on what you
hear in the c¢ourtroom, not what you find on tﬁe
internet, or any other source.

So be back in the jury room at 2:30, and we'll get
started at that time. If you'll go with the bailiff,
he'll show you whéere you came in this morning, so¢
you'll know where to come. Eave a good lunch.

(WHEREUPCN, the jury leaves the courtroom at
approximaﬁely 12:48 p.m.)

THE GOURT: Do vou ﬁave dny obijection to ‘the
testimony?

MR: HINES: I doubt they do, Your Honor. We
certainly do because Ms. Connelly --

THE COURT: I'm sorry? What?

MR: HINES: 1I'm not cerxtain that the plaintiff
would have an objection to it, Ms. Conpelly just said

that we have insurance, which is a pretty —-- well, it's

.& terrible thing to say in front of a jury trial.

THE WITNESS: I don't know if I 'said it, sir. I
doﬁrt remember. I mean; I'm just trying to talk. I
said -~

THE COURT: Well, yéu asked her about her husband
writing a letter; right?

MR. HINES: I said did your husband write a letter

threatening legal action.
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THE CQURT: Right.

A. And I said, no -- I said he was not
threatening -~

THE COURT: Ma'am, please be guiet, please. Okay.

THE WITNESS: Yes, sir.

THE COURT: All right. What's -- what's your
guestion?

MR. HINES: She can't tell this jury, Your Honor,
that. we've -- that we've got insurance. That's
absolutely not appropriate in this case, and it should
have been instructed to her by her counsel before she
testified. I mean, you can't open the door for |
insurance by a§king.a,question like that. If I -- if I
said, Ms. Connelly, of ccurse, you've got insurance --
no, sure ~- that would bé my foot in my mouth. That's -
not at all what happened hexe. \

And I guess, you know, what I would appreciate
would bhe a momeént to. confer with my co-counsel to see
whgt we want. to do with regard to a mistrial or
curative instructions—-- I don't think an instruction -
;iké-th?t-~—-Ifﬁ®%lt,thinkxthat can be cured.

THE COURT: Well, what is your objection? What
a¥e you -- what are you asking the -court to do?

MR.,ﬁINES: Well, certainly she needs to -

THE COURT:  I'm sorry? What? What are you asking

ROA 245
Appendix 248




10

11

12

13
14
15
16
17
18
19

20

ROSEMARY COKNELLY =~ CROSS

the court to do?

MR. HINES: Your Horor, theé only thing to do is to
declare a mistrial.

THE COURT: Pardon? What are you asking the court
to do?

MR. HINES: I'm asking you to detlare a mistrial
because she introducéd insutrance into this case and
that is absolutely wrong. And it's something that can
certainly nevexr be cured with instruction. You can't
say, ladies and gehtlémen, let me‘tell‘yoh-not to
consider the fact that they have inSurance~;*

‘ THE COURT: Ckay. Thank you very much. Redd back
what she said tg‘me, please, ma'am. '

(Whereupon, the teéstimony was read back.)

MR. GRUENLOH: Your Honox, just for a little bit
of context, the exhibits that you have before you from
the defendants are their third iteration of exhibits.
iheir first iteration of exhibits contains this letter,
and this group of eniails,

And for precisely this reason; we objectéed te this
by interjecting this claim issué’inpo thé record at.
this point- -- all right. And we had this back and
forth, Russ Hines and I did, and they withdrew this
letter. All right. And I understood that this wéds not

going to ceme into this trial. So. when they come and
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they ask -- start asking her about a legal claim‘and -

you know, she Xnows about this letter now, we've hkad
conversatiens about it. All‘she‘saidwwasf no, I don't
really think he was making a legal claim. He was

saying, do you guys have insurance. And "do .you guys

-have insurance" is not the same thing as saying, you

guys have a million dollar policy. There is a big

g'diffépggpe.bgtwgen those two things.

And to -the extent that the court disagrees with me
and thinks that for some reason this is going to
improperly influwence the jury, I think that it can be

easily cured with a curative instruction that ‘you are

0ot to: gonsider whether the defendant has insurance or

not. All right.

Because: nobody in this case -- and theée*s been no
evidence that ﬁhey do have insurance, so that'woulq-Be
our'ﬁesponéewte that, Your Honor. This -- a mistrial
woplavb% ﬁay~top severe at this point, if anything, a
curative instruction.

THE COURT: Thank you very much., Yes, sir.

MR. HINES: Your Honor, first of all -- and T

| guess this ig'no reason to -- well, T don’t understand.

what opposing counsel just said about any agrecement

.that he or I had -- ever had. But this is really easy.

“I'm not telling you that prepare a withess by telling
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them what to testify to, but T think you certainly

prepare them by telling them what not to zastify'~—

THE. COURT: Well, she said her husband called or
wrote ~~'Qr*wha;ever-——“and'said,Iao you have
insurance. That's what she said. Okay. So why do you
think I should grant a mistriél on that?

MR. HINES: Because it‘s:absoluteiy,'fundamentally
not -= it's prejudicial and ‘it cannot be cured, Your
Honor. . That bell c§hn0h Qe-unxung.. I mean; you can't
tell .a juryy oh, listen don't considerxr if»théyﬁye éot
insurance becaude that's -— that doesn't comé inéé a
trial, Your Honor. It's a fundamentgl defect in the
process -that we‘?e trying to achieve here,

I mean, just yesterday I thought we‘ﬁad a ﬁgtion
hearing where they said -- listen, if they even so ﬁuch
as hint that this guy cquld perhaps have a problem
with -- with his -— with his business during a market

downturn, then we want to .get into insurancé.. I

mean -- and I can assure you that I never said anything

at all to Mr. Gruenloh about not mentioning the fact
that she had -- her husband had presented —-

IQE’ﬁdURT: All-right. As far as the mistrial is
congerned; your motion is denied. I'll see y'all at
2:30,. Have .a good lunch.

MR. GRUENLOH: Your Honor, if I understand --
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THE COURT: Thank you very much. Ms. Connelly

" during lunch, don't. talk to anybody about your case -~

"THE WITNESS: And I'm sorry about that. I don't
reaily understénd,r—

THE COURT: All right. Thank‘you-very much.
(WHE&EUPON, a lunch break was taken.)

'THE COURT: All right. Before we broke for lunch,
thefe/wés a1motion for a mistrial that the court denied
the motion; "and the. court, was referring —-- relying on
Gazelle vs. Piedmont Manufacturing Company, 193 S.E.
39; a_ﬁd Benjamin Keller ws. Pierce , Young, Angel 171
S.E. 2nd 352, | ' |

The court finds %hat'the ~='the plaintiff was
Beéng‘asied.about a létter that her husband wrote
about -- about her fall to Winsor Custom Homgé, and
made the cémment that her husband asked them "do you
Have;insurance"} ﬁumbar one, l‘don”t think that places
Phe{iﬁéﬁrance‘issue.beforetthe Court. She: was just.
quoting'wﬁat her husband asked .the defendant.

If; in fact, it does, the court finds that it was

inadvertent == it was inadyen;enply,spakgd, it's not .

grounds for :a mistrial. However, I would be glad to
give a curative charge if the defendant so desire. Do
you want me to give a curative charge and strike it?

MR. HINES: Your Honor, the only reason that I
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doh't-éant’you to give a curative charge is bécause I
want to make sure the record --

THE COURT;: I -- I didn't ask you —- my questién
is very pointed; Do you want me télgive a curatiwve
charge; yes or no¥

MR. HINES: Your Honor, this isn't disfespectful,
but I have to make a record here —-

THE COURT: Pardon?

MR.  HINES: I have to make a reéord, Your Honérz

THE. COURTY You're making a record. Do. you want .

‘me to give a curative charge; yes or no?

MR. HINES: Your Honor, the récord would be ~= 1if
I was to tell you, no, Your Honor, I don't want 6ne, in
Columbia a few yéars from now they're going to say,
welk, you were offered a curative charge, Mr. ‘Hines,
and you didn't take it. No, Your Honor, ndo curative
charge is appropriate. It cannot‘ﬁe cured. And,
therefore, I don't want a curative charge because it
canhot be .cured-.

THE, COURT: Okay. Thank you very much:. Anything
from the plaintiff?

MR: -GRUENLOH: May I just proffer the whole
¢orrespondénce to the court; bécause I believe that I

just gave yol the letter. And the email stream that's

attached with it .--
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THE COURT: There's a stream of emails attéched'to
this. I aon’t krniow —-—

MR. GRUENLOH: ©Oh, there is. Okay.

THE COURT: There's two letters attached.

MR. GRUENLOH: I just wanted to point out the back
page indicates; pleasé -- "please have owners contact
me with insurance informapioh“. '

MR: HINES: Your Honor, let me -~ let me make sure
that -- '

THE COURT: ALl right. I'1l mark that as Court's
Exhibit 'N"o.. 3 pursuant to thé. motién.

(WHEREUPDN,-ngig'g Exhibit No. 3 was harkea-and
made -a part of the record.)

MR. GRUENLOH:- And I also just wanted to ask Your
Honor -- if they're going to continue to. ask fjxer
questions{about this! because they-a@ked for her’

interpretation of this. And Wwhen they ask for her

intefpretation of thist-- you know, I talked to her

about ‘this --

THE COURT: That's§ —-- that's fine. I've ruled,
Let's move Qn;- Okay. ‘ ‘

AMR; GRUENLOH: I jusf want to%make sure they're
not going to ask her any more questions about it

THE GOURT: All 2ight. Ifve makked this as

Court's Exhibit No. 2, I beliéve -- or 3. Al right: -

ROA 251
Appendix 254




10
11
12
13

14

15
16

17

18

x9

21

22

23

25.

226

ROSEMARY CONNELLY ~- CROSS

‘Anything else before we bring thé jury?

MR. HINES: Your Honor, this just goes to making
the record on two points. I believe the question I
asked her -~ ' ‘ | |

THE COURT: Let me make -- let me make the récord
Ver‘piear. The rules says when the ‘Court hés ruled,
there's no more argument.- ﬁa&e a seat and let's get
started please, sir. Let's follow the rules.

MR. HINES: Your Honor .--

THE COURT: I don't care:. You made your rec¢ord.
Have a séat.

MR. HINES: But --

THE COURT: Have a seat.

Mﬁ. HINES: Your Honor, you ‘were saying —-

THE. COURT: Have a seat, and we'll get. started-:

‘The rules say when the court has ruled, né more

argument. I have ruled. It's over. We are moving omn.

‘Do you understand? .

MR. HINES:. I understand the Court’s ruling.
THE COURT: Thank you veéery much. Bring us the
jury please.

(WHEREUPON, the jury entefs the courtroom at

-approximately 2:38 p.m.)

THE COURT: When you come in, just automatically

have a séat. Come on and have ‘a seat. They're
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standing fer you. Okay. All right. So just come in

and have a seat. Mr. Hines, vou may continue cross

“examination, please, sir.

MR. HINES: Thank you, Your Honor. May it please
the court.

‘THE BAILIFF: The +dury is all here, Your Honor.

THE COURT: ' Thank you very much.

BY MR. HINES:

Q. Now, Ms., Connelly, I think when we left offy

we were date-wise talking about your visit to -- to

Nason Medical Center June 10, 2011.

A. Okay.

Q. Let's see, Ms. Sanford, would you please put
up —-

,MR.’GﬁUENLdH; Your Honor, the plaintiff objects
to showing Ms. Connelly -- 5ust her medical records, I
meaﬁ;if there's a question.

THE COURT: What's yOu? legal objection?

MR. GRUENLOH: That ~- this is not her record.
She‘ﬁas no personal --

‘THE COURT: Overruled. Go ahead.

BY MR, HINES: -

Q. Ms. Connelly --

A. Yes:

Q. If you would, maybé to make me look lesds
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foolish. I'm putting down the yardstick, so I'm just
going to tiy to point. I thought that was a gcod idea
earlier. 1i've come to retHink. Let's see here. I
wanted to ask you, on this record -- you are able to
see right in front of you? |

A, Yes.

Q. As long as you can just look at that and —-
you know. As long as we are reading together.

A. All right.

Q. That record, again, we know when it was --
about four days after the fall -- the fall beding June
6th. And now here wé are up to Jiune 10th; isn't that
right?

A. Yes, sir.

Q. All right.. Are you able to .see on there where
it makes reference to the review of symptoms?

A. WOﬁld it be under head injury? Chief
complaints? ’

Q. I'll tell you Whét -~ I think you might need
to scroll down there. It's review of symptoms. Are
yQﬁ able to see down a little Ffarther -- HOW'towards;
the bottom of that page?

A. Yes, sir.

Q. Okay. On that report, do you see where it

says -- "with respect to respiratory, no $.0.B." —- I
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believe that means -- 1 mean, you would agree that
means shortness of breath?

A. I don't know what it‘means.

Q. You don't know what it means.

A, No.

Q. Okay. If.you'll keep on going down the record
a little farther. You'll see under -the physical exam
part -- let me see if we have that showing there -- I
think we might need to go down a little bit more.
Qnder,physical exam, you see where under nose and
throat, it says "no nasal deformity"?

A. Yes, sir.

‘0. And keep on going down under respiratory, do
you see where it says "normal to inspection”?

A, " Yes, sir.

Q. And under muscular skeletal, you see there
where it says, "moderate swelling to bridge nose with
slight asymmetry to the right, no sign of septal
hematoma, vocalized tenderness Jf the right patella,
slight bilateral" -- I'm going to mess this oné up --
"paracervieal (ph) tenderness"?

A. Yes, sir.

Q. And that's -- that's under muscular skeletaly
right™®?
A, Yes.
ROA 255
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Q. And that doésn't say anything about a back
injury?
A, No.

Q. And just finally on that neote, 1f you'll

secroll down so she's able to see that -- it said
*assessment/plan® — do you see that?
A. Yes,

Q. And it says "pain in joint right knee, right
knee contusion, headache, fracture right nasal bone,
concussion”. And I believe PT means patient —_—
"patient. instructed to follow-up with her P.C.P.™" ~~
which I believe means primary care physician -~ "Dr.
Funcik next weék as Scheduled"?

A. Yes, s}r.

Q. ©Okay. Nothing in there saying anything about
the bagck?"

A. No.

Q. Ms. Sanford, -are you able to keep on goirg
down -- I think the C.T: scans might be next. Okay.
Do you understand that --

MR. GRUENLOH: Your Hoémnor, again, I'm going to
object. This is all hearsay.

THE COURT: Weéll, the medical records are there.
And they are: in evidenceé, and he can ask her about her

own medical red&ornds.
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Ms. Connelly, let me explain something te you
please, ma'am. When vou —-- when he asks you a
gquestion, vou can answer the question yes or no, and
give‘an explanation, 'or you ¢can say you don't know, or
you don't pnderstand; okay?

n, ékay<

THE COURT: Please proceed, Mr. Hines.

A, Th‘ank. you,

BY MR. HINES:

Q. M™Ms. Connelly, when you go and you're treated
by & dector, you give truthful and accurate
information?

A. Yes.

Q. And complete .information?

A. As much as I can, of course, yes.

Q. And, of course, some of these doctors in this
case are going to testify in your case -- at least, you
know, that's -~ is that your understanding?

A. Pardon me?

Q.. You know what -~ do you have reascn to doubt
that the accuracy of your -- your dector's records?

A. No, sir.

Q Okayv., You —-- I thought you testified :about
C.T. scans earlier. And if I was mistaken, maybe this

will short circuit it. But did Nason do a.C.T. scan of
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your back?

A. All I know is, it says exam here, "C.T. of the
cervical spine”. Okay. I'm not —-— I've nevér had a
C.T. scan -- I dOngt’think. I don't know what those
things are;-‘Okay. I don't know what hée was scanning
for. But it-says;here'c.r..—- "C.T. of the cervical
spine.® -

Q. Do you see right below it says -'»'h'is;cqr,y""."; '

A, "Pain in the neck", yes.

Q. So does that indicate that's noﬁ,fdf'fack_pain
to you?

A, ?es, it-dqesf It!)s in thewnec£ it said.’

Q. There's another C:T. scan; Ms. Connelly, -do -
you see this gne says "exam maxilidfaciai_CJT;“?¢

A, Yes, sir.

Q. ¥ou~wopldvagfee'thét's not .0f your ‘back? That
C.T. scan is 06t a scan of your back?

A: Not that I'm aware of. No, I woﬁld-tqink
facial means face. v
Q. .And,thislone says "right knee"?
A, Yes, sir. -

And that's not a back? .

Q

A, No, sir.
0. And finally C.T. 6f the head?
A

Yes, sir.
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Q. Do you .see down where under impression, where
it says uaremarkable, comma, gnhanced C.T. of the head?

A,; "Un-énhanced C.T. ©f the head", yes, sir.i

Q. ©Okay. Would you go one more, please. Excuse
me -- tﬁen impression here bn the right knee, I meant
t§ ask you that earlier -- dp yQu see where it says
undef'"imﬁression; unremarkable right knee"?

A, Yes, .sir.

;Q. Okay. And that report, I want to make sure

there's no disagreemgnt about this, and.I understand

what. it is if there is. That weport indigates that

youw -~ that’ docter indigates,yon had & concussion?

'A. Yes, sir.

Q. Is there any question that that doctor -- what

-he's saying is based upon the eomplaints that you -- or

based upon -~ the doctor is. saying that based upon what

.you' told the doctor on that: day, you had suffered a

concussion four days prior?

MR. GRUENLOH: Objection, Your Honor. Calls for

speculation. She doesn't know how the doctor —-

THE QQURT; 1'11 sustain the objection. There's
go;way she knew what the doctor™s opinion was.

MR. HINES: Very well. That's fine.

'Bxfmé@ HINES: '

Q. You mentioned earlier you woke up that
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morning?

A, Yes.

Q. And you and Mr. Connelly were there in bed in
the morning?

A. T don't think Billy was home -- oh, the
morning of the 10th? '

Q. Yes.

A. Yes, uh-huh, very early.

Q. And you‘félt —— you explained how bad you felt
that day?

A. Yes, sir.

Q. And how worried you were about what was going
on?

A. Yes, sir.

Q. Well, when the -- so at Nason, were -- did the
doctors thére give Mr. Connelly -- I mean, did they
tell him how you should -— how -- about precaiitions he
should take for you and how he should ——

A. Billy didn't go with me, no.

Q. ©0h, so he didn't drive you to Nasocn?

A. No, sir.

Q. Would you please; Ms, Sanford, are you able to

pull up Plaintiff's Exhibit 6. (Pause.) ALl right.

If you would please go down to -~ there's some billing
information. Ms. Connelly -- and, Ms: Sanford; if you
ROA 260
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would scroll deown so Ms. Connelly can see all of
that == all I'm ﬁryiﬁg to get to here -- let's start on
that page.

A. Okay.

Q. 1 know you saw Dr. Theobald. Do you see on

" this page where it's bills that relate to treatment you

had on certain dates?

A. Yes.
Q. 'And it looks like they have -- the dates sort
of go from thg bettom -~ from the top to the bottom —-

meaning, the earliest date on this page is June 17th of
2013. It goes all the way down to January 1 —- it
should be 31st of 201472

A. Yes.

0. qutp the next page. Now, .on this page, it

shows the similarly --— doesn't this show the dates of

treatment also? This time beginning 6-15-11 ‘and going

to August 17th of '117?

A. Yes, sir.

Q. And you agree there's a -- between August 17th
of 2011, the last ~-- you know, the last date on that
ene —= and if wWe could scéroll up to refresh -- and then

June 17, 2013, you didn't have any visits with the
doctor -~

A. . That I don't know just from these papers
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you're showing me. I haven't seen his bills or
anything like that. So just from these two papers, I

don't know if there's a 2012,

Q. Okay. We will --— unless there's been some
sort of confusien, it's —- ny understanding is your
lawyers put these in as his bills in evidence in this
case.

A. Right,

Q. If you will please keep going down, Ms.
Sanford, to the -- this right here. T thouqht you
testified earlier that you went to see Dr. Theobald
four days aftexr thé-accident? Now, is it possible it
wasn't four days after --

A. Well, of course. Of course. Most definitely.
I don't think T said I went to seée Df. Thecbald four
days -— I went to see Nason. If I said Dr, Theobald, T
was wrong. I'm sorry. I went to see Naseon.

Q. And it looks likes the first visit to Dr.
Theobald was on the 15th -—

A.. Yes, the next week, yes.

Q. About nine days aftexr?

A. Yeah.
Q. ‘Okay. BAnd is that -- is that your patient
information there that you —-— is that your handwriting?

A. Yes; sir.
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Q. If you'll screoll down please, Ms., Sanford, all
the way to the next page. And that céntinues to be
your handwriting? ’

A. Yes, sir.

Q. Db you.see on the form where -- wheré it asks
you to de§cribe your current health?

A, Yes, sir.

Q. And the wérd "great" is written with an
exclamation point?

A. Yes, sir.

0. Ms. Saﬁford,‘would §ou keep on going down to
the next document. In fact, just keep on scrolling.
I'1l tell you when to stop. Right fhére, If you'll go
up, please. So we can see the top. Aall ﬁheyway to
that heading. Do you sée on this page, Ms. Connelly,
it says "Rosemary Connelly", your name?

“A.. Yes.

Q And the’dgte of June 15, 20117

A. Yes, it does.

0 Now, that's -- that's not your handwriting, is
ite

‘A. No. That's Dr. Theobald's.

Q. I know that the handwriting is pgérhaps not as
dark as we might like, but if you can foliow,albng with

me -- let me know if you think that I'm misreading or
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misinterpreting, but the words seem to me to say
Ylogging" -~ excuse me -—- "jogging on Daniel Island and
tripped on unsecured" -- loocks like that's "C.O.N.3.T"
~- "construction debris and fell forward twisting, and
landing on R, circled, right shoulder"?

A. Yes, sir.

Q. Okay. So did you land on your right shoulder
when you fell? |

A. Well, I was trying to explain -- when I fell,

my whole body torgued. Okay. The whole body twisted.

So, I fell -- yes; I did fall on that side of my body.
Gkay. I £¢ll on nmy face on that side of my body. 1 4
fell here on this sideé of my body. I fell on my knée
orni that side of my body, yes, sir.

MR. HINES: May T beé.the court's indulgence just
for. oné& nidment? -

THE €OURT: Yes, sir.

(PAUSE.)}

BY MR. HINES:

Q. Thank you; Ms. Connelly.

A. Is ‘that all --

Q. No, I've got some more, but I just want to

thank you for your patiénceé. But Ms. Sanford, if

you‘il go doewn, theré's -- you'll see there's just --
one page or two pages down -— where some more
ROA 264
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handwriting and talks about some visits, like this. We

can stop right here just for a moment. Ms. Connelly,
do you see what they call -- seems to be progress notes
there?

A. Yes, sir.

0. And do you seée it's -a couple of columns on the
left, one says "date" and one says "visit"?

A. Yes.

Q. ©Okay. And it looks like that date begins
handwriting -- |

A, Yes.

Q. And it seems like that's the first visit on
6/157

A. Yes, sir.

Q. And then you see date out -- the visit number
to the right. Ms. Sanford, would you scroll to the
next page --— I want to look —-— I éhink visits 12 and
13. Do you see on these progress notes where it says
"date", it 'sure looks like 8/2. We can match —-

. Visit 12, sir?

Visit 12, yes; ma'am,

all right.

And it looks like that's in early August?

Okay.

(ORI S o I I o B

. And then visit 13 also looks like it's, you
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kriow, maybe a week after -- not too long after —- 1
know it's handwriting.

A. Yes, sir.

Q. ©Okay. Do you see on that top one where it
says "feels‘good, no complaints"?

A. Yes, sir,.

Q. And then do you see the handwriting that says
"able to exercise fully"?

A, Yes, sir.

Q. And then a little further down, it says "no
complaints™"?

A. Okay. Yes, sir.

Q. And at least, according to these records,
theré's not anothef visit with Dr. Théobald until the
year'2013?

“A, If that's what the records say. I thought I
had went £0 see him but...

MR. HINES:  Ms. Sanford, if you would, go to Dr.
Funcik's note. It's the one -- it's the next note in
line. I believe it's about a week after that first
oneg., It's actually undated. And the next one -in
sequenceé -- the 6/1 —-- you'll see it on your page.
Right there. Thank wyou.

BY MR. HINES:

Q. Now, M§. Connelly, does this appédr to be the
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note from your next -- well, I'1ll tell vou what, once
we ~- it says right there, "Rosemary comes back for
re-evaluation"?

_A; Yes:

Q. And it doesn't look like this is -~ I know

that there's a gap there, Bbut --

A. Sometime in the next week maybe, I ‘don‘t know,

after Nason. VYeah. It says "Rosemary went to Nason
Medical Clinic". '

0. I cah tell you; I think that's right -- about
a week |

A. Yeah.

g. Do you Qe@ﬁthexe,whgre it says "with respect
to her naSai.fﬁap;ure, it seems toibe-p:égressing
nicely"?

A, Yes, sin.

-Q" All right. And if you continue\on a little
further dqﬁﬂp it says "as exﬁecﬁed, there is some
tenderness and swélling-of the right parahasal'afea"?

A. ‘Yes, sir,

Qv‘ Ana it indicates that "our ssuspicion that --
suspicion that there is a non displdced or minimally’
displgcedvnQSal;iﬁactu:@‘has beeén confirmed"?

A, Yes.

Q: And keép on going down, you see it says; "we

’
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discussed her options". She has the option of letting
it heal conservatively vs. a reduction of the nasal
fracture".

A. Yes, sir.

Q. "Either way, she's: likeély to Have some
deﬁormity in the area"?

A.  Yes, sir.

Q. "If sheé were my wife, becadéeAit.iS-mfnimally
displaced, I would allow it)to just-simp}y heal for
about six Weeks,'thén;perfofm,sométhIiD. digitai
massage to try to make it as smooth as possible"?

A. Yés, sir. That's what it says.

Q. Do you khow what "B.I.D. digital massage"
means?

A. No, I don't.

MR. HINES: Ms. Sarnford, if you would, please;, go -
to the next one in the sequénce, it's ‘July 12th. Okay.

BY MR. HINES:

Q. Ms. Connelly, are you able to see that note?

A. Yes, sir.

~

Q. 1t appears to be about a moénth after the fall,
just over a moénth ago it starts -— I'm jUStﬁt:Yimg to
date, This -- this seems? .

A. Yes.

Q. Aboidt a month after the fall, yéu'ré back with
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Dr. Funcik? "t

A. Uh-huh.

Q. And it says‘that you returned that day ~- in
that second sentence -- "she returns today reporting
that’' she notices swélling and prominence on the right
side"?

A. Yes, sir.

Q. FWhéﬁéthe fracture occurred"?

A: Yes, sif, |

Q. "along with some interment nasal bleeding and
some nasal obstruction on the right side™?

A. Yes, sir.

Q. 8o at thét_pointiiyou were experiencing some.
§Wellib§; correct?

#A.. It was swollen, yes. My nose was swollen.

Q. And you repodrted that to Dr. Funcik?

A Yeaﬁ; Ijmeanrhé saw me, so I didn't mneed to
tell hin, you know. Hé saw me.

Q. But just to make sure we're not looking at
sofietHing -- it says She is reporting that she notices?

A. Ah, wéll, I'm sure I told him that there's
swellifig: in hére.

Q. So you noticed that you told ﬁhe doctor?

|
A, I'n sure I did; yes.

Q. If you would go, Ms: Sanford -- you might need
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to scroll a little bit down -~ now, it look likes undex
assessment and recommendation?

MR. GRUENLOH: VYour Hoﬁor, I'm really sorry to
interrupt, Mr. Hines, but could I please approach the
pbench for just a monent.

THE COURT: Yeés, sir.

(WEEREUPON, & bench confererce was held.)

BY MR. HINES:

Q. Ms. Connelly; under assessment and
recommendation, 4t looks like ‘hére you see where "it's
at her convenientce, I recommend procdeeding with open
reduction of nasal fracture”?

A. Yes, -six.

Q. S¢ the note we looked at just before that
talked about a -- simply letting it heal; do you
remembet?

A.  Yes.

Q. And now at this plah, Dr. Funcik is now
determined to proceed with the sSukgery?

A. XYes, §ir.

Q0. Please go to the next one, August 9th. Okay:
Ms. Conneily, here we dre on Bugust 9, 2011, with Dr.
Funcik?

R. Yes, sir. Yes, sir.

Q. “Rosemary coOmes in for her preoperative
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visit".
A. Yes, sir,

Q. ™She fractured her nose a short time ago. In

‘addition to reducing the fracture, she wants to have

some refinements. We plan to take the hump down,

narrow her tip, and elevate the nasal tip™.
A. Yes, sir.

Q. Now, you deny asking Dr. Funcik's for ‘cosmetic

surgery ‘on your nose?

A. We talked about that at my depos%tiont Mr.
Hines. I'm just going to tell you that I talked to --
I had a hook. My mother was --

COURT REPORTER: Your Henor, could youhgetjher-to
speak up.

THE COURT: WMs. Connelly, mova closer to the
microphone and speak up so evervbody can hear you
please, ma'am.;

A. Yes, sir. L had a hooked nose. it was a
Nicaraguan {ph} hooked nose, okay. And it wasn't that
attractive. Okay. ‘MY‘ertherWhad the same nose. He

said that what he was going to do, was raise the tip,

| because it was like an eagle beak =- a pird besk is

what my nose looked like. Okay. And that's -what he
told me he was going to do, refine the tip. That's all

he -- that's what he said to me.
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BY MR. HINES:

Q. 1 see. And I.-assume you -- you're going on
your recollection from that deposition testimony?

A, Yes, sir.-

Q. Well, if you woudd, please -~ do y;u have your
deposition in front of you?

A, Yes, sir.

Q. If you could go to -- well, page -- and again,
the question I just asked you -- in case we're unclear
is -—- is to confirm or not coﬁfirm.that you deny asking

Dr, Funcik for cosmetic surgery 'om your nose?

A, I don't think that's the right way for me to
answer that -- can I just say, I did not go to him for
cosmetic reasons. I went to him with & broken nose.
And ﬁe §aid while we're in there, he was going to raise
the tip of my nose.

Q. Well, do you -~ you're not —- you:had‘no
say~-so in that?

A. That's a good question. He never showed me a
computer imaging what the nose would look like, so I
really didn't know what the nose was going te look
like. All I know is that I was frightened and scared
to have my nose werked on. That he was going to put me
under anesthesia. 'Ihat.he was going to operate on my

nese up here. And he said while I'm in here, I'm going
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to. raise that awful tip of your nose. And I probably
agzeéd’with him, I m&é&n, I was almost 55 -- or 57
years —-- oOr however old I was -- so that's —-- that's

how we left it.  We didn't have a drawing of the nose.

We didn't -- I didn't go there for a specific purpose

of having my nose fixed. I mean, you know,
cosmetically fixed is what I'm saying.

Q- Sure., Andsloﬁkingfback at ﬁhis ~- at this
recof@, it i; the -- this is the tﬁird sentence —— "in
addition t@ ;eduging the fracture, she wants to. have
s o.n'l,e ref in‘eme-rf_it.s_".-"_?

.‘A’ - Yes,; sir.

Q. &re you saying that Dr. Funcik has not

reported thétﬁaqcuratgly?ﬂ

A Nou I'm sure ~= if I was going fo have -- if
my.ndée:waéigéipé to be operated on for -- because of
the tréuma? irm sure if he said, I can make it look
better than_i£.d0934 I'm sure I said go for it. I
mean;‘xou know. |

Q. Now, I want you to look at your deposition,
pleaée, on page 97, line 187

B. -~Yes, six. i

Q.. Please let me know once you get there..

A. 0Okay. I'm there:
vQ

Question: "The last one, this is the one that
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‘I guess I wanted to make sure I understand. It's Open
rhinoplasty, which is’again —-- we are as lay people,
you know, I —— well® - as you. can tell this is my
guestion of you -- "to get sort oi" --

MR. GRUENLOH: Your Honor, I'm sorry. I have to
object to him just reading testimony in. If there's a
question that he's impeaching her on, that's one thing.
But just reading into the rscord testimony, we cbject
to that.

THE COURT: Well, I thifk he'’'s going to ask her is
that what she said in her deposition —-- 1is thére a

¢

question you're going to get to in that deposition?

MR. HINES: Your Honor, it's always cringe worthy
whén I read my deposition transcripts. There's a lot
of --

THE COURT: Is there ahy question in the
transcript?

MR. RINES: Yes, sir.

THE COURT: Well, ask her the guestion, and ask
her did she make -- to read'her answer, please, sir.

BY MR, HINES:

0. Here's the guestion -- and this is about --
this is about those refinements, cosmetic type aspect
is what I asked. "Is it your testimony fhat's not.

something that you requested?!” That's pdge 28, line
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12. And then thé answer on line 13 is "Absolutely
ok "?

A. 1'm gaying it 1ike that because after tﬁe
fact, you know —-- T think he made my nose too small %o
-~ you know ~- when I had in my mind -- I liked my nose
that was a hook ;—’maybe not .as much hook, but I
think -—- I thimk T say it in here. It's a nose. I'm
fine with it, I -- you know; it has a functicn, right.

But am I unhappy wi;h it? No. BAm I happy with it?
No: The bottom line is it's a npsé. Okay. I didn't
go to him and tel; him to remake my nose. I askeﬁ“F—
he said he would 1lift my tip.

0. I -thought earlier you saié:‘Ms~:CbnnelLYv that
yqu_wapted'to make absolutely sure that you wéren't-
over .compgnsated? ‘ |

A. Ns,esip‘

0. To have the —— thé dollar amounts tdken out
forfany billiﬁgéiaSSoqiated with a cosmetic
procédure —- W

A. Yég,‘sip,

Q. =-- right?

A. Yes. Aand that ~- I'm not asking for that, no,
sir. .

Q. And that ‘was, you knaw, somé number --

vhatever it was —-- dnd you paid for those things?
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A. Yes, sir. .

£. And yoﬁ ~- but -~ and-was it over 4 ‘thousand
dollars?

A. Yes; sir.

Q. Probably over two or three?

A. I dofi't know exactly.

Q,,bBut cettainly you're not saying you paid for
those and you didn't =~ that §¢u didn't want?

THE COURT: Mr. Hines, we Have —- it's getting
very repetitive. Okay.

MR. HINES: Ceftainly, Youtr Honor, I*1ll move o

THE éOURTr I mesn, we've gone over and -bver and
over it. She's said the same thing a4t least a half a
dozen times. So let's move on please, sir. It's
getting very reépetitive.

BY MR. 'HINES:

Q. Ms. Connelly, do you still have up there the

exhibit that is Deferidant's Exhibit 32

A: The Facebook stuff, yes, sir.

Q. Yes, ma'am. |

A. Uh-huh.

Q. Would you go, pleasé, to the page that Has on
the bottom RMC Préduction 1492

A. Yes, sir:

MR. HINES: And, Ms. Sanford, :f voui could put
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thaet up for us please. Would vyou scroll down to where
we could see a little bit more of the middle of the
page -~ bottom of .the page says 149. Thank yOou.

BY MR. HINES:

Q. Do you see the picture that we've got there?

2. Yes, sir.

Q. Ard who's in that pictures?

A. My daughter, Mary, is the one in the little
tank ‘top.. I'm in the middle. And my daughter,
Christina, is the one with the dark top.

Q. Okay. And there's a date‘associéted with that
on that page-?

- A. Yes.

Q. And it's BAugust 9th of 2011 -- or at least the
date that's on that pagé?

A, Yes. The datse that's on ﬁhat page  is August
9, 2011. ‘I don't know if the picture was taken then,

Q. And as we were just talking about; that Auvgust
9th date, that -- it just so héppehs it's. the same day
as the @reoperat;ve'visit to Dr. Funcik?

A. Then it wasn't that day.

Q. But it -~ it was near that day?

A. Maybe. I didn't put this post on, sir. I
didn't -- I don’t know how to take any pictures and put

the post. And I don't know if you post a picture, it
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puts the date they put the post on, I don‘t know.

know, I don't._ know that. I kXnow how to type and

that kind of stuff. But I don't know how -- you

You
make

know,

I don't know how to put the pictures on Facebook."

Q. Well, I'm just saying -- I'm not trying

te

hold 'you down to a specific day. I'm saying, give or

picture —-

A, I would ~-- give or take., And it could

. take, yéu know, it was around August 9, 2011, that

be give

or —- you know, give or take either way. I don't know.

Q. But I'm talking, you know, a week eithe
QL -

A. That I‘don't:knOW, sir.

@. How much are- we giving @nd how much are
taking? )

A. CI'11 give you ~—.YCu want ten days on o
side?

Q. BAbsolutely.

A. All right. That's fine. I mean, I rea
don'’t know. I know we wére in Chicago, but I re
don't know.

Q. In Chicago-~-~- :and, look, I would be -~
happy to give & month on either side of that pic

A. w§ll, like: I said, I don't know the dat

that.

r way

we

ther

1ly

ally

I'm

Ture.

2 ¢f
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Q. Okay.

A. I know it was posted. I know it savs here
Rosemary Hartkorn Connelly, which is my nane, changed
her profile picture, which I didn't do because I don't
know how to do it. So I think one of my girls saw it
and liked it with their mom, and they changed.ﬁbe
profile picﬁure, And I think they probably changed it
on the date. I think that's how that works;

Q. aad I understand about thé technology part. I
don't have a Facebook page myself. I just want to

know, what we ses in that photograph, is that showing

you —- give or thke ~-- I mean, give or take a ﬁontn
either way -- on August 9th ~--
A. Well, we were ~— 1t was summer begause we were

wearing summer clothes.
¢. .And so is that a yes?
A. Yes. I'1l tell you, it was summer.

Q. And is that a yes, that give or take, a month

either way -~

A. ¥Yeah, give-or take, yes: VYes, sir.

Q. You were speaking a moment ago about cosmetic
surgical procedures that -- with respect to that
pfeqpérative note from Dr. Funcik. You, of course,
went to Dr. Funcik right away after this accident?

A. Yes.
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Q. And you had a preexisting doctor/patieéent
relationship with him?

A. Yes.

©

For other cosmetic procedures?

A. Yes.

Q. And surgical procedures?

A Yes.

Q.. So that when he -- he did the surgery, and it
came up -= the next note -- Ms.'Sanford, if you would,

it"s August 24th -- and the reason I put that up Jjust

‘to make sure that this hote, just -- you'll s&¢ the

date, August 24,. 2011, loock likes that's the day of

‘your surgery?

A. Yes, sir.

Q. But that wasn't the first surgery that Dr.
Funcik ever performed on you?

A. No.

Q. And you had elective procedures that you
chose?

A. Yesy sir, that I paid for, yes.

Q. Now, you would agree that nowhere in any of

‘these ndtes that we've talked about with Dr. Funcik --

and I'll look at -- give you some dates, but we Btarted

talkingtabéut Dr. Funcik -on June 6th, the day of the

accident, and now we're Up to August 24th?
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A. Okay.

Q. Néwhere in there is any complaint of a problem
with smell or with taste?

A. No. No.

Q. Okay. And you -- did you testify earlier that
Dr. Funcik referred you to Charleston ENTI?2

A. I called. I mean, he didn't give me a
referral letter or anything like that. I think he --
I'm sure he told me -- I'm sure he said there's
Charleston ENT, and call ‘and m;ke»an appointment. So I

don't know, is that a referral? He just told me about

them, that that was my next -- my next step.
Q. Okay:
A. Okay.

MR. HINES: Ms. Sanford; could you put up April
1st of the notes from Charleston ENT. If you'd scroll
up please so we can see that letterhead, please.

BY MR. HINES: A

Q. Ms. Connelly, you are able to sée here that
théths a note friom Charleston ENT Associates: dated
April 4, 206132

A. Yeés; sir.

Q. And it indicates in that first sentence, "I
had the pleasure of seeing Rosemary Connelly in the

¢linic today. She's a 57 year old lady who presents
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with chief complaint of decreased sense of sﬁell and
taste"?

A. Yes, sir.

Q. We've talked about, you know, the records and
whether or not what they may -- what they show. TIf the
records show that this was a first visit that you made
with a doctor's office complaining about the léss of
smell and taste, you wouldn't disagree that that's the
first time you went to a doctor's office compilaining of

A. I would disagree. Because I meéntioned it to
Dr. Funcik -

THE COURT: Ms. Connelly, speak up. I can't hear

you.
Al Oh, I'm sorry. I don't -- I think the
duestion was -- would you rephrase the guestion?
Q. Yeah. 1Is this the first fime that you ever

saw a doctor complaining about a problem with ‘yeour
smell or taste? .

A. It's the first time I went to dh ENT dottor.
Okay.. I had séen Dr. Funcik in the interim, and I'm
sure I mentionéd something to him. But he had
already —- he had told me with my surgdgeXxy to expect. a
year, pretty much, of misery -- okay -- thdt it was

going to be a year before ny rose would repair itself.
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So I just assumed that. But as far as going to an ENT,
who is an ear, nose, and throat, this is the first time
I went to tﬁeir office, vyes.

.Q. And you're saying a year of misery?

A, Yeah., A year of -- yeah, a vear of misery. I
exﬁeeted the swelling to be -- I expected my nose to be
congested and swollen for about a vear afﬁer the
surgery. , "

MR. AINES:_ Ms. Sanford, are vou able to get Dr.
Puacik‘s note from May, 2013, please. Keep going on
down’éh.;ﬁere4 All right. ‘

BY'MR. HINES:

¢. This note, it's another Dr. Fungik note, isn't
it?

. Yes, sirc.

and it's May 28, 20137%

oo

Yes, “sir.

0. ﬁe were juét looking at a note from doctor --
from Charleston ENT? .

A, Yes.

0. F%om -- I don't know, the beginning of Bpril,
20137 right?

ﬁ, Yes, sir.

" Q. 8o that's net gquite two months prior to this

| note we're looking at now?
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A. Yes, sir.
Q. Okay. Do you see where hHe writes in there
"when I saw her, it was a couple of days after her’

injury. And she denied loss of consciousness. She has

seen a couple of ENTs to document® --

A. Yes.

Q. Does it seem there that that'é news to him --—

A, No, I don'f think it was news to him. I -~ I
don't know -- you kndw, wezta;ked back and fé;tﬁ when
we were in the office. and the reason I weht-;o an
ENT, I would néﬁe;“have known to go to an ENT unless a
déctc: had told mé that that was the next step. And I
know somewhére down thHé line -- I don't kndw the exact
date —--— but I would assuié it was Dr. Fumcik, hée was -
the only guy I weént to, said I suggest you go to an
ENT. '

Q. Dr. Funcik'will, of course, testify in this
case. Maybe he can - | '

A. I'm sorry?

Q. Dr; Funcik will teéstify and w&'ll move on.i

_A. Okay.

MR. HINES: Ms,lSanfbrd[.iﬁ you.-can, go back to

April 6th, 2013, note-from Charleston ENT, There might

being some confusig¢n. It's under: that Charleston ENT.

“I'm sorry. It's -- I guéss our EXhibit 5, pleass,
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‘you know what 'I'm saying? So it was -a very gradual

9. Okay. Da you see hére whéere it has -a history
of- present illness?

A. VYes, si¥.

Q. And, of course, we'‘ve already talked about ﬁow'
it said thﬁt you had.comé,in with a chief complaint of

decreased smell and taste. And it continues, "she

‘stétes:she.has noticed it for the past six menths, but

‘feels: like it may have been: present for the past couple

;

of years"2
-AE: Yes, sir,
Q. XYou tald everybody this early on, when your

lawyer was asking younquestions, you have not been able

| to smell since the date of this accident?

A. No. .No.

Q. But you didn't notice that as an issue until:

"six months before April 4, -=

A. I think I have explained that in the sense
that.itﬂwa§ a very graduwal thing for me. I had a lot
of nasal congestion, a iot-of swe11ing. 1t was the

realization that it was gradual. The smell —- the

"smell ability was never there. It was an -- it was in
instances where I should be: able to smell something

~that family members called me; and said what the -—:do

1

realization. I hope that answered your question..
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Q. But you would agree that that noZe doesn't say
anything about a dgradual realization?
A. No, but -- no.
MR, HINES: Ms: Sanford, would you go to the
next -- the 26th of that month. You know whait, let me
stop right there. Would vou scroll back up to the very
bottom of that last cne. I want to make sure we know
who thoseAdoctbrs are.
BY MR. HI,’NE?':
‘ Q. Charieston ENT is a practice here in the area,
isn't. it?
A. Yes, sir.
Q. And they've got a number of offices and a
number of doctors?
A. Uh-huh.
Q. And the doc that yom first saw, was .a doctor
named Dr. Ghegan? |
A, Yes, sir,
Q. Mark Ghegan?
A. VYes. |
MR. HINES: /Now; if you would, plcase, Ms.
Sanford, go downm to the next note. If you woulé éo to
the second page to the bottom.
BY MR. HINES:

Q. Now, your next visit -- and I know we scrolled
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past it -~ we'll go back tpuaﬁd confirm it. But I
think it's later that wmonth foliowing -- excuse me --
of April?

A. Yes, sir.

Q. April 26, 2813, if you’ll -- the same month as
the first wvisit?

A. Uh-huhk.

Q. And it's ancther doctor named Dr. Hester?

A. Yes, sir,.

Q. Now -

MR. HINES: If you wduld ‘ge back up to the first
pagé, real guick.

BY MR. HINES;

. Q. Do'yoﬁ seé under histéry of present illness,
it says —— you‘sge'if T go to history of present
illness, and I ~-- go down -~ and it says "eight menths
ago, she began to notice that she did not have a godd
sense of taste and smell"?

.‘A, Yes, sirt.

Q. Okay.

A« ThHat's what it says.

MR, HINES: Would you go down a little further for
me, please, Ms. Sanford, to the recommerndation part.

BY MR. HINES:

Q. And then it says -~ do you see soit of where
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and smell disturbance was only eight - months ago"?
A. Yes.
Q. Which certainly leaves the questioen --
A. Yes, Ssir.

Il
i

Q. ~-- of the possibility of some return —

A. Yes, sir -- which to me, was Qood news.

‘Q, Now, the next visit iin Juné of 2014 ~=. right
her¥e. Do see in this -- go to the bottom -~ I want to
- make sure we get the doctor again, too.. This noté
here, another doctor ‘in the same éractice?
. Yes. . |
. Dr. Dozieér; right?

Uh-huh.

A
Q
A,
Q. Let's go up, and that was again June 26, 20142
K. Yes, sir.
Q. And he's indicating thére that -- stop rigbt
there, please —- that he's -- that you're back in for .a
follow-up regarding chief complaint.of decreased smell
and taste?
A.  Yes, Sir.
Q. And do you see there where it gives & history,
~and it mentions some specific complaints -- she'é‘beEn
havinyg nasal congestion, fédial préessure, pain,. fou1

cgdor .in her nose?.
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(

A. Y?s; Sir.

- Q. Okay. So after hé’s'givep that history, let;s
go down £O‘plan. Db you sae where.it says, "I have
discussed with the patient that I think she.may have
déveloped some allebgles™?

| A. Yes, sir.-
Q. "I'd like to-try her -on some Naperison ({ph)
Naéal:Spray; and I would like to geét hér set up for an
allérgy skin test based onifhé reSulﬁéL, We will make

seme recommendations, I'm thinking that her terminant

{hyPErtrophy is so severe that she mdy have drying of

normal masal 'secretions, leading to the foul odor, and
that perhaps the Naperison spray will change the

bacteria-milieu,of'her nasal cavity, and hopefully

.alleviate these symptoms". B

A. Yes:

Q. I'mgnof going to ask. .you about terminance or
any. of the medical -- I'm just goin§ to confirm these

A, )Yesa,that‘s»what it -says.

Qs *Oﬁay. |

MR. HINES: Now, Ms. Sanford, please gd to the'
f£inal note from o this one from January —— January
16th, right there.  Another note, if you'll go down, if

you wouldn't mind. Well, we .all kpow -- I was going .to
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show the letterhead, but Dr. Dozier is with Charleston
ENT; right?

A, Yes.

Q. The same docter you were just seeing?

A. Yes, sir. .

-Q. And this says back in -- regarding chief

complaint of anosmia?

A, Yes, sir.

Q. We'll hear some testimony about that, but
that's —- that;s the loss of your sénse of smell?

A. Yés, sir.

Q. And it indicates thaﬁ you were back .in there
that day to takée the smell teést?2

A. Yes, sif.

Q. Okay. And it says that baséed upon that smell
test, that you weére consistent with the fiﬁding'of
anosmia?

A. Yeas, sir.

Q. Having loss of your smell?

A. Yes, sir.- ‘

Q. Aand it also say% that they didn't have any
suspicions about you having -- you knoew, the word
malingerihg, I think that sort of means mesdging around
with the tests essentially; right? The note says_that

you didn't have any prdébléems with that?
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2. Right.

L. So let's get the dates right. You see Dr.

Funcik for the initial -- the accident that happens on
June 6, 2011. And we talked a lot about that treatment
there.

A. Yes:

Q. TIhe first record with Charleston ENT is April
the -~

THE COURT: Mr. Hines, if you have a question, ask
it. Okay. Don't testify. Ask questions. Ckay. We
are not going to ~- ask guestions, please, sir.

MR. HINES: Xes; Your Honor.

tTHE COURT: If you have a guestion, ask it,

BY MR. HINES; |

Q. Did you see Charleston ENT twice in April of
20137

é; Yes, I did.

Q. Was your next visit with Charleston ENT over a
year later 1in June o£f2014?

‘A, If it says that on my papers, that that's when
it was, yes.

Q. Did you file .a lawsuit in this case on Jﬁne
4, 20132

A. 1f that's what it -~ what the findings-say,

ves.
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Q. And the sméll test that you tcok was in
January of this vyear?

A. Yes, sir.

Q. & couple odds and ends I had. You -- you and
Ms. Smith were running?

A. Yes.

Q. But y"all don't talk to one another while you
are running, do you? A

A. No. I really can't talk when I exercise. I
can. barely -- you know, I'm doing the best I can. I'll
put it to you that way.

Q. Would you, turn please to.page 70 of your
deposition?

A. Sure.

Q At line ~-- line 7.

A. Yes, sir.

Q "When you're running, do you" -- excuse me --
yeah -- Question: "Do you -speak? Do you have any kind
of conversation with Ms. Smith during your run?"
Answer: "Yes."®

A. Yes.

Q. But ‘that was your sWworh testimony?

A. Yés, sir: But I'm not -— I don't know.
Sometimes I talk to her; sometimes I don't. As a rule,

though, I don't talk when I exercise. I mean,

ROA 292
Appendix 295




10
11
12
i3
T4
15
18
17
18
19

20

21

v
23
24

23

267

ROSEMARY CONNELLY ~=- CROSS

that's..

MR. HINES: Ms. Sanford, would you put up a
picture -- it says RMC 96,

BY MR. HINES:

Q. Ms. Connelly?

A. Yes, sir.

Q. You testified ea:liér when -- when your
lawyers were asking you some guestions that =- that
picture accurately represented the condition &t the
time of the fall?

A, I'm not going to use the word "accurately",

sir, because these pictures were taken afterwards. I'm

‘saying similar. I don't think that -- ia fact, I'm

} - }
sure: that there wasn't ‘that much of .that black plastic

‘light material there, maybe an inch or two. I don't

know exactly. But I know I was running. If you see
the curve at the top of the page,” I was running that
way, past the portapotty. Okay. And there was stuif
on the fléor. I can't say accuratély. &Ll right, I
would say it is similar to what it .was.

Q. So you can't say one way or the other if it
was' —-- if it‘accufately represents it -- or —-

A. Well, I'm saying it was similar, yes, sir.
But I'm not saying exactly with the inches and

everything. I don't know that that one piece .coming
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out was as far out. I don't know. Would that have
been what I pulled on my foot, I don't know. But these
pictires were taken after the fact.

Q. Would you turn, please, to page 59 line 20 of
your deposition?

A. The deposition, gir?

Q. Yes, ma'am. .Okay. 1£ yoﬁ are with me at line

20.

A. Okay.

Q. I sege where-éou asked -~ is the condition --
and 96 ~- I think somewhére on that -- you'll see it
séys in small letters RMC 96 -- "does it depict the.

' black plastic in the samé condition as it was in at the

time oFf the £all"?

A, I say, "T don't Xnow, bécause I can't say
exadtly". 8o I was trying to .be, you know, like,
really éxact and truthful about this. I can't say it
was.piCture perfect just like that, but it was very

similaxr t¢ this situation —- to these pictures that

‘you're showing me.

0. Ms. Connelly, I know that your testimony
today -- you know, what -— you know, you've obviously
testified about the way this has impsacted your sense of

smell?

A. Yes, sir:
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Q. But you can't -- you can smell some things,
can't you?

A. Well, like I said in my deposition -- okay --
I said it's abcut 95 percen:t gone. I have like a
putrid odoxr, and it's kind of constant. Okay. 1I'm not
saying -- but I can't smell like -- even strong thihgs,
but I can't smell subtle things. So I was really
trying to tell you what I could -smell. If I couldn't
smell deg shit of a lab; I mean, that's pretty extreme.
That's very pungent. Okay. But I have an odor —-
there is a foul odor in my nose that's constant. CJkay.

Q, But you smell?

A. But I don't know what it is. It's not -~ I
can't identify it. You know, I don't know what it is.
So I'm just telling you —= I don't want to tell you a

hundred percent I can't smell anything. 7T don't want
to say that to you.

‘0. And I'm not asking you to say it to me, I was

talking about what you said to the jury earlier.

A. What did I say to the jury earliexr?

Q. That you haven't smelled since the day of this
accident.

A. ©Oh; oh, well, I haven't smelled normally. I
haven't smelled ~- and ‘that’s still very true. I can't

smell flowers. I can't smell~rosemary@ I can't smell
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cooking. I can't smell dog crap. I can't smell a
baby, a new baby smell, which is s0 cool., I can't .
smell soap. I can't smell bath stuff you put in the
bath. Those kind of smells, which are normal smells
for me, I cannot smell them, sir. .I can't digtinguish
between -- 1ike‘if it's lavernder or if it's sométhing
élse, I -— I can't distinguish between them any longer.

Q. You agrese your earlier answer didn't explain
quite as mdch as that? You said you can't smell,
hadr't smélled since June 6, 2011 —-

A. No, sir. .I haven't smelled since June 6th.

J

Q. Okay.  And dre you -- I want to make sufe’i
understand ydur testimony at this poihnt. Do You deny
any responsibility for the accident? | .

A. Do I deny any respénsibility for the accident?

I saw thé plastic on the ground.» I ran to avoid it.

Cori $mith ran ‘a little behind me. I was -- I was

taking very safe precautions. I've never fallen
before. And I -- I know that my foot was up énd‘it
caught on that plastic, sir. So to &eny'any
reSponsibility of it, I don't think I have

respofisibility of it. -1I didn't cause that fall in any

‘way..

MR. HINES: 'Thank you for your time, Ms. Connelly.

.THE WITNESS: Thank you, Mr. Hines.
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THE COURT: Redirect?
MR. GRUENLOH: Thank you, Your Honor.
‘REDIRECT EXAMINATION BY MR. GRUENLOH:
Q0. A few things to go through. Let's see how
quickly we can go through it. First of all, I wish I
had Mr. Hines' yardstick up here when -~ when you're

talking about this isﬁ‘t exactly what you saw on that

day?
A.. Yes, sir..
Q. When you look at that photo?
A: Yes, sir.

Q. Explain to the jury what you mean by it wasn't

‘exactly like that?®

A, Can I get up?

Q. What you can do, ma'am, is you can actually --

THE QQURT:I=YOU can get up and point.

MR. GRUENLOH: You can actually draw on that.

THE CQURT: You can draw on that.

A. I don't know how to do that, I'll just show
y'all. Okay. I'm running from there, way up at the
top.

Q. Xes;'mafaﬁ;

‘A. Cori is rZunnimg on my left. BShe’s a twin.

I'm -running on the right. I thought it was because

‘that T liked the control, but it wasn't —-
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Q. And I don't mean to interrupt you, but all I
want to know is, what is it about that fence --

" A. This right there. It wasn't that mich over on
the sidewalk, sir.

Q. What about the rest of it, was it down like
that?

A. Yes, sir. And there was a lot of down fence,
sir. ‘

Q. All right. HNow, you were asked a number of
questions about the chiropractor YQu'went to. and --
gosh, I séid.to the jury we weren't going to- focus on
this, but I guess now we have [O. éat, cén’yoﬁ please
bring up let's see -- it's this pagé right heré, it's
dated 6/15/11. The next onz, §o déWh one more, thereé
you go. Can you blow up from mus&cle spasm, to. notes
down there at the bottom? There we go.

All right. And this is June 15, 2011. Does
that, in notes, indicate that "patient complains of
pain throughoyt the enﬁire ieft side: of spine,
freguently states, I have never beéfore had back pain,
even in labor, before this accident"?

A. Yes, sir.

Q: I think that's enough of Dr. Theobald: Why,
when you went to go see the doctors at Charleston

ENT ~- and Mr. Hines showed you some ©of their records?
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A. ‘Yes, sir.

Q. Why did you go see him? What was your
complaint?

A. I didn't have a sense of smell, and I was
really concerned about it. Now that it had been shown

that I really didn't have a sense of smell, I was very

fearful. I was very concerned, something was wrong
with me,
MR. GRUENLOH: -Pat, if you would pull -- if you

would, the second page of Exhibit No. 2 please.
BY MR, GRUENLOH:

Q. Now, Mr. Hines showed you & number of notes

"from your doctors. And the good thinq is we get to

hear from them as to what their interpretation of their
notes. are. But what I want to talk to you about is |
what you told the nurse that day, the person upon‘
admission.

A. Okay.

MR. GRUENL@H4 And, Pat, blow up that box you see
orn the left hand side -- there you go.

BY MR: GRUENLOH: |

0. And, ma‘am, this is your April 4, 2013, visit

“to Dr. Ghegan?

‘A, Yes, sir..

Q. And where it says "chief complaint"”, can you
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read what that says at the top?
A. "Smell and taste."
Q. All right. And where it says
"characteristics", what does that say?
A, "smell, limited taste."

Q. And does that have a zero with an "X" through

}_1‘
r
«J

A. Yes.

Q. All right. And then whe;e it say$é "duration”,
does it say "June 2011 brokeén nose"?

A, Yes, sir.

Q. Bring that down, Pat. TIs§ that what you told
the nurse on that day?

A. If that's what itisays in the records, that's
what I teld the nurse.

. MR. GRUENLOH: Let's look at RMC 79. There you go
back, Pat. And put up the —-- actually if you can pull
up everything from the impression to the bottom of the
recommendations, and just blow that up as big as we
can. All right.

BY MR. GRUENLOH:

Q. Again, this is your June 4th visit to Dr.
Ghegan, the doctoer you wanted to ~-

A. April 4th.

Q.. Yes, ma'am., Did I say a different day?
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A. Yeah.

Q. Okay. Your April 4th -- éhank you ——.yoﬁr
April 4, 2013, wvisit to Dr. Ghegan, who you went to for
your loss of sense of smell?

n A. Yes, sir, |

Q. Aand up at the top; under his impression after
he had examihed you, what did he 1is£ there? .

A. “Anosnmia." |

Q: I'm sorry?:

A, "Anosmia."

Q. All right. And‘the second sentence, Pat -- is
there any way we can just gé-t that second sentence
blewn up -- well, I think we can see it. If you -- if
you look at the second sentence of his regomméndatién
there, cén>you read:that iﬁto the record? ‘

A. "We discussed that I ﬁhiﬁk~most likely her.
deéreaééd sense of smell and subseguent decreased taste
are a result of the trauma a couple yéars ago."

Q. Ts that what he told you that day?

A. " Yes, sir.'

Q. All right. Let's dgo to one of iﬁe~dther
recdrds that Mr. Hines shbwéd‘youffRMC-iﬁﬂ. -fheSé.are:
all Charlestonm ENT. I'm sorry. There we aré. And,
Pat, if you could seé down there where it sayé

"assessment". Blow thét up for me, would you? All
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right. And number one -- can you see that on your
screen?
A, Yes, sir.

Q. Rosemary?

A. Yes, I can.

Q. What did Dr. Dozier write on his record that
day’?

A. "Arosmia” which he told -- which I knew —-- I
didn't krow the word before. It was lack of smell.

Q. Is that what he told you, you had?

A. Yes, lack of smell.

£. Okay. And by the way on .number Two; did he
tell you Ehat you had ho evidence of sinGitis on theé
C.T. scan?

‘ A. I was too freaked out with tﬁe lack of smeil.

I never even heard éﬁything-else Lo be honest with you.

MR, GRUENLOH: Pat, finally, go to 169, the same

cexhibit. All right. And if you could blow up just the

assessment down at the bettom. All right. Actually
get the special testing there, if you would. ‘Sorry
about that, Pat. There we go.

BY MR. GRUENLOH:

Q. All right. Do ydu sée where it says "special

testing"?

A. Yes, sir.
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Q. All right. Do you reémember that that was the
day on January 16, 2015, thaﬁkyéu get. -- wWere given the
bigger teét?- ‘

A. The sctatch and sniff, yes.

Q. 'O}:ay». That's not the ohe that you were

referring to earlier where they just gave you a couple

smells, was it?

"A. No. That was where they stuck that thing up
my nose.
9. ©Okay:. Do you see under special tésting where

it>sa§s a "smell identification test was performed. It

. was scored according to the .answer key provided, and
' she ‘got 13 out of 40 test items correct, which ‘is

. consistent with anosmia, but not suspicious for

/
malingering™?

A. Yes; sir.

Q. Okay. Is that -~ WEré you told anything about

. that on that day?

a: That's what He told meé and I cried, bedause I

'was -- I don't 'know —- it's like really? You know,

At's not coming back —~ 56 yes.

Q. AR& theh-under that -- the assessment, do you
see where —-— in Dx. Dézier’'s mote?
A. Yesi sir. -

Q. And what does that say?
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A. "Anosmia."

Q. And where it says “plan?®, ao‘you where-it says
"I discussed with Ms. Connelly in detail -the ' results of
her test.- I suspect at this point, being several years
out from the injury, this is unlikely to improve™?

A. Yes, sir.

Q. Is that what Dr. Dozier told vou?

A. Yss, sir.

Q. Have you been able to smell since that day?

A, No, sir. I Haven't been dble to smell since
the accident, sir.

* MR. GRUENLOH: Pat, go to P;aintiff's~EXhibit'Nd.

1, please, sir.

BY MR. GRUE&LOH:

Q. While Pat is finding RMC 50, let me ask you &
Queétioniabout your —- oh, there you go. Anq if you.

would, Pat, take that down & second, wculd\you? All

right. Do you see the date on that document, 7/12/117?

A? Yes, I do.

Q: All right. And bring up that first paragraph.
And I wdnt to make suré clear we're cleéar on this
because Mr. Hines showéd you the.doctor's note. Does

it indicate that just over & month age you sufféred a

‘nasal fracture at that -- in a fall. And at that time,
I ~—- meaning Dr. Puncik -- indicated that "I wanted to-
ROA 304
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follow her closely"”, first)of all?

A. Yes. Yeé5; sir.

Q. Okay. Does-iF indicate that in the
intervening period y¥ou had a C.T. scan, which confirmed
the presence of a:.nasal fracture?

A, Yes, at Nason.

Q. BAnd does it indicate that Dr. Funcik, in his
words and his notes, "from the first time I saw her, we
felt thatf it Wbuld:be possible that she may need open
reduction of the nasal fracture”?

A. Yes, sir.

MR. GRUENLOH: Okay. Go to the second paragraph,
Pat.

BY MR. GRUENLOH:

Q. Does this note indicate that you were having
&omeunasal~§leeding when you went to go see Dr. Funcik?

A. Okay. ‘

©. 1Is that what that indicates?.,

A. Yes, sir,.

Q. Have you gver had any nasal bleéeding before
you fell and hit your head on the concrete?

‘A: No, sir: I mean, you have the ordinary nose
bleeds as a kid, yduaknbw, vihere your mom sticks some
Kleeriex up your nose. But not nose bleeds like I Qas

having.
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Q. Okay. And it -- it 'talks about the trauma and
the swelling. Go down to where it says "examination",
Pat, thé next paragraph. 5o with respect to thHe
swelling and the -- the nasal bleeding, does he
indicate that his examine —- éxamination reveals that
to belconsistent with the history of trauma?

A. Yes, sir.

Q. All riéht. And does thét_reéord'ale indicate
that she has -- you see there sort of at the -- the
last part, that you have somé palpablie bony
deformities? ‘ »

A. Okay.

Q. 1Is that what that_indicatesﬁ

A. Yes, it says "palpablé bony :deformities of the
upper dorsal™.

Q. Is that kind of what yéu were talking about
when you said your nose was.d little bit wrerched over
£o the side a little bit?

A. I don't know what upper dorsal is, but --

Q. All right.

A, It was —— it wa¥ criooked.

Q. You were asked some questioens about your
Facebook page?

A, Yes, sir,

Q. And one of the photds —-- wé don't need to blow
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ROSEMARY CONNELLY -~ REDIRECT

this up -- but one of the,photos has your profile
picture of you and your daughters?

A. Yes.

Q. 8miling together. And then as we go forward,
there'ss a' picture of yoﬁ celebrating your daughter's
graduation? ) |

_A.,'Yés.

9. -And there's some photos in here where you're
with'peéple:—— here‘é my question, Rosemary —-—

A, Yes, sir.

':Qg‘ -- when you found out that you couldn't --

that you had permanent anosmia, and that you weren't

‘ever going to be able to smell again, did you shut down

and stop living your life?
A. No. No.
‘0. all right. Because you can't smell, dogs that

mean that you can't go out to the beech and watch the

-seagulls?

A. No, of course not.

‘Q. Because you can't smell or -taste anymore, does

"that mean ‘_{:,hai:, you ¢an't go to your daughter's

\

graduation?

‘A. Of course not.

©. This is the two hundred pages or so of all the

~questions that you were asked that day at your
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RCEEMARY CORNNELLY ~~- REDIRELT
deposition?
A. Okay.
Q. And you were asked a number of gquestions.

MR. GRUENLOH: Pat, if you would go to page 109,
two through 18. And if you can blow that up for the
jury so that they can see it too.

BY MR. GRUENLOH:

Q. Do you have your deposition in front of you?

A. Yes, I do, sir. Page 1097

Qs Yés: All right, And I'm going to be Mr.
Hines here.

A. Okay.

Q. Question: "Andther thing that I've seén that

~was -- well, I understand. I'1l let you speak for

yourself, but I want to ask you about the idea of your

 sense of smell and your sense of taste. 'Can you tell

me how, if at all, those senses have been affected by .
the accident?” Can you plezse read your answer to the
Jjury?

A: “"Okay. When the dccident first happened,
cbviously I wasn't aware of much, and I had a 1ot of
swelling up in here. After the swelling went .down, I

noticed -a lot of congestion. I noticed food was bland,

but I.attributed it to .my trauma, you know. Just being

it was .a traunma. Let me put it to you that way. And -
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ROSEMARY CONNELLY ~- REDIRECT

then more and more, I noticed I had no sense of smell.
Tt's very, very limited. And along with that 1is my
sense of taste. Food is bland to me. I can't taste
when I cook so."

Q. All right.

MR. GRUENLOH: And, Pat, ¢go toc page 158,

BY MR. GRUENLOH:

Q. And, Rosemary, I'm sorry. If you could follow
along and go to page 158 as well.

4. Sure.

Q. Aétually just go to 159. And Rosemary
starting .on- page 158 .at line 25, the guestion wWas:
"Prior to your August 2011 surgery® ~~,theﬁlgoing up to
the top of that page --

MR. GRUENLOH: Pat, we're lpoking~fer page 159,
There yolr go. And blow that up.

BY MR: GRUENLOH:?

Q. 8o if we started over from the prior page it
reads,l"Prior toe your August 2011 surqery,ydo'you
reeall —-— I think we went over this & little bit, but
do yocu recall having a sense of sméll and a sense of
taste &t that time?" And yocur answer? What was that,
Rosemdary?

A. "I was normdl, yes. I had -a normal Sense of

smell and a normal sense of -taste."
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Q. And then the question was: "So you were
normal prior to the surgery?" And then what was vour
answer?

A. "No, prior tc the fall, sir."

Q. ALl right. Question: "Oh, prior to the
fFali?™ :You say "yes, sir". Then the next question is:

"How about between the fall and prior to.the surgery?"

And what was your answer?

A. "As I explained, I had a-lot of swelling of my
nose in that area. And so I was -~ it took time for
the swélling to go down. And from the time 0f the
fall, there was a problem with my smell."

Q. Was that your testimony on that day?

. Y¥es, sir,

Q. Has thére been any change --

A. No, sir,

Q. --'in your testimony from then to noW?“.

A: Ne, sir,

Q. Thanks, Rosemary. Those are all my questions.

THE COURT: All right. Mfs. Connelly, you may
step down; please.

THE WITNESS: Thank you, sir.

THE COURT: Where is the original deposition? Who

has itw?

MR. RBINES: I thought I handed it. to M&. Cohnelly.
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THE COURT: Ms. Connelly, would you hand that to
the court reporter -~— the deposition you had in your

hand, please, ma'am. Oxay. Thank you very much. You

-may step down. Be careful stepping down.

!

THE WITNESS: Thank you.

THE COURT: All right. Madam Forélady, and ladies
andféentlemén of the jury, we'Te going to take a short
break at this ti@é; If you smoke, and yoéu need a_pl%ce

to go smoke, let the bailiffs know. If you need

"anything, let the bailiffs know. 7Please don’t discuss

the case amqngst“yourseEVés} I"11 get you back in
about 15 or 20 minutes.
{WHEREUPON, tﬁe jiry lLéaves the courtroom at
apprcximately'3:52,pwm¢5
THE COURT: All right. -I'm going to mark the
original depositién,; It .was opened, it was under sga;j
as Court's Exhibit Npo. 4. Tﬁé parties have agréed to
that. All right. -:Anything from the pladntiff before
we: take a'break? | :
MR. GRUENLOH: T doh't beliéve so, Your Hohor.
" THE COURT: Pardén? |
‘QR. GRUE‘NL-OH:: I don’'t believe so.
THE COURT:  Anything from the deféndant?
MR. HIMES: No: thahk yoéd, Your Honor.

THE COURT: All ¥ight. Thank you véry much. Let
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me see the lawyers up here just a second before we
break.
{WHEREUPCN, a bench conference was held.)
(WHEREUPON, Court's Fxhibit No. 4 was marked and
made a part of the record.)
(WHEREUPON, a brief recess was taken.)

THE COURT: All right. Anything from the
p;aintiff‘ﬁefore we get started?

{Off-record discussicn concerning wvideo
depositions.)

MR. HINES: This is just purely housekeéping, Your
Honokx, and this was brought to our attention by ocur
court reporter thankfully as far as putting something
pn the record. My understanding —~- I'm not.éven quite
sure what it is -- is fhére~is something --— a
ﬁon—subtantive redaction of an exhibit that needs to be
dohe to take out some personal information, like a
social security numbeér or something perhaps? I don't
Xnow --

THE COURT: I'm not sure what you're talking
about.

MR. HINES: I'm not either. So that's why it's a
real mess.

THE COURT: '®What are wé talking about?

MS. CONNELLY: I found an additiénal redaction
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‘that needs to be made to Defendant's Exhibit 4, and

probably to Plaintiff's Exhibit No. 1. And it's just
an inadvertent thing.

THE CQURT: Just take it and redact it. Come get
it. You got & magilc marker with you? She'll do it
with you afterwards. Okay. BAll right. Anything else
before we bring the jury? |

‘MR. GRUENLOH: No, Your Honor.

THE COURT: Bring the jury, please.

(WEEREUPON, the jury enters the courtroom at
app:@ximaﬁely-é:’&,p;m;f

THE BAILI?F: All the jurors are present, Your
Honoxr. .

THE COURT: A1l right. Thank you very much. All
right, Madam Forelady, ladies and gentlemen of ‘the
jury, I'm going to say something to vou very briefly.
Nozmally‘during a trial, .there's three or four ways
where evidence -- $w§rn testimony can be brought to
yéu: You listened to Mrs. Connelly. That was sworn
testimony live. Another way is te do a videeo
deposition.

And a video deposition is taped. You'll be able
to see the person testifying. The lawyers are present:
They ask the direct and the cross examination. And

normally video depositions are done to accommodate
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doctors or other people where they have a busy
schedule, where they can de¢ the video deposition, and
they don't have to come to court during business hours.

And it's —-- I believe there's two -- going to be
two video depositions in this case. Dr. Ghegan, who
we're going to listen to very shortly, and Dr. Funcik
have given ﬁheir testimony by video deéeposition.

Another way thaft you can bring testimony in the
courtroom is through a depositicon., A deéosition is
taken for the trial. And in that case; the lawyer
would have the deposition —~.rééd the gquestion and my
law clerk will probably sit on the witnéss stand and
pretiend to be the witness and read thée answer: ’Sof'
that's a third way it can be deone. That's -not done
very often anymore. Tt used to be done before we had
all the video eguipment, buf that's not done very
often.

Or; the fourth way for. testimony to be brought,
where the lawyers stipulate to facts.A Ihg.laWyers have
agreed that those facts are the facts that would be
testified to if the witness was available or whatever
was available for you to see, so I would instruct you
as to this video deposition, assume that he is
testifying live in the courtroom. He was sworn and it

was sworn testimony. And it's as if the doctor is
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testifying here live.

Plaintiff call your next witness.

MR. GRUENLOH: Your Honor, plaintiff calls Dr.
Mark Ghegan.

TBE COURT: Okay. All righﬁ.

(WHEREUPONA'the video deposition of Dr. Ghegan was
played for the jury.)

THE COURT: All right. Madam Forelady, ladies and
gentlemen of the jury, we're going adjourn at this
time. If you'd be back in the jury xoom at 9:30 in ‘the
morning, and we'll get started at that time; Please
don't discuss the case'amonqsﬁ yourselves. And I don't

want you to do any electronic searching about this loss

. of smell, or anything else. I want you to base your

decisi&n on what you hear in the courtroom, not What
some website may tell you. I'il see you in the morning
at‘9:30. Have a good gvenidg.

(WHEREUPON, the jury leaves the courtroom at
approximately £:40 p.m.) -

THE COURT: Anything from the plaintiff before we
adijourn?

MR. GRUENLOH: T dcﬁ't‘believe«so, Your Honor.

THE COURT: Anything from the defendant?

MR. HINES: No, thank yvou.

THE COURT: See you in the morning at 9:30. Have
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(WHEREUPON,

the hearing was concluded:)
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* * * Wednesday, August 26, 2015 * * *

THE COURT: 1Is there anything from the plaintiff
before we bring tﬁe jury?

MR. GRUENLOH: Only, Your Honor, that we'll be .
playing Dr. Funcik'§'VideQ deposition this morning. It
is quite long.

THE COURT: Okay.

MR, GRUENLCH: And I just wanted to let the Court
know that.
| THE COURT: Okay. That's fine.

MR. HINES: Your Honor, the only thing from the

‘defense is -— has to do with a housekeeping matter

about the Facebook exhibit, about the redactions that
the court ruled upon yesterday. Bccause of those, we
needed to do a few addiriocnal redactions. We have done
themrand_would like to make sure - we get the proper
redacted exhibits to the court reporter.

THE COURT: Are you talking about taking out that
one picture?

MR. HINES: Correct, Your ﬁonqr;

THE COURT: The Supreme Court?

MR. HINES: Theré was that one, and I think there
was another one ——

THE CQURT: Oh, there was another one?
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photos. It was very

minor, but we just wanted to make

sure that —— so we don't ~-- we have it get lost in the

shuffle on those redactions --

THE COURT: Have you got it redacted yet, or are

we going to have to do it with a magic marker?

MR. HINES: We have it redacted, Your Honor -—-

THE €OURT: Pardon?

MR. HINES: —-- I

THE COURT: You'

'11 be happy to hand that up.

ve already got it done. Give it

to the court reporter -and substitute.

" (PAUSE.)

(Defendant's Exhibit No. 3 was admitted into

evidente.}
'THE COQURT: all

bring the jury?

right. Anything else before we

MR. GRUENLOH: Nothing from the plaintiff, Your

Hongr.

THE COURT: Aall
sir.

(WHEREUPON, the

approximately 9:49 a.

right. Bring us the jury, please,

Jury enters the courtroom at

m.)

THE BAILIFF: All the jurors are present, Your

Honor.

THE COQURT: Thank you very much.
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MR. GRUENLOH: Your Honor, may it please the
Court?

THE COURT: Yes, sir.

MR. GRUENLCH: The plaintiff talls Dr. Funcik.
And I know the -~ the Coutrt gave an instruction

\

regarding the video. I don't know if that needs-to be

given again.

THE COURT: &ll right. Ladies and gentlemen of
the jury, Dr. Funcik is going to testify by video
deposition, just 1liké Dr. Ghegan did yesterday. And
the samé instruction I gavelyou yesterday concerning
the video deposition applies-to br. Funcik, and all the
other -~ 1f theré dre any more wvideos -- I don't know
if there are or noet, but we'll find out later oﬁ. irf
you'll start the videc please, sir:

Hold on -— hold on jﬁst a sécond. 1 understand’
this video is what about three hours.

“MR.. GRUBENLCH: It's a little kit more than that,
Your Hohor. It's about thrée:and &2 half.

‘THE COURT: All right. Probably an hour and &
half from now, we'll stop the video and take a break.
Okay. Because I do try to take a Break every hour and
a half or 56. -Okaﬁ, S0 we'll stop somewhere during
the vidéoh ‘

Al right. Please proceed.
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(WHEREUPON, the video depoSiéion-of Dr. Funcik was
played for thé Jury.)

MR. HINES: Your Hohor, wé have a matter of law
that we need to take up. 4

THE COURT: Well, turn off the video.

(WHEREUPON, the video was stopped.)

THE :COURT: Madam Forelady, members of the jury,
if y'all would go to the jury room, please. Don't
discuss thé.case amongst yoursQlVés( please.

(WHEREUPON, thé jury leaveés theé courtroom at
approximately 10:18 a.m.)

THE CQURT: 'res; sir.

MR. HINES: Yo6ur Honor, jUSt 1like the.bfhér day, I
giiess we neéd to move againmfor a mistrial.

Dr. ‘Funcik, you know,, we could see in the testimony --
we can eertainly'play it back -- he just started.

talking about her insurance company. Our position on

' this, Your Honor -- and I'm not going to belabor this,

but thé issue of insurance just doésh't need to be.

 banded about the courtrdoem. Just the very notidn of

it, is it —-

THE COURT: What did it say about insurance? ' Read

it to me.

THE LAW CLERK: "S0 whén I initially saw her, T

handled it on & voutine basis, which is to say that she
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needs some reduction at some later time. But we
weren't ready to schedule the operating room and sfart
certifying her insurance company® --

MR. HINES: T think it says "pre-certifying" --

THE LAW CLERK: '"pPre-certifying.®

THE COURT: He's talking ‘about the surgery, right?

MR. HINES: Sure. Yes, Youwur Honor.

THE COGRT: -That's not insurance in this case,
that's the surgery for —-- I'd assume he's talking about
medical insurance. What does thét have to do with this
case?’

MR. HINES: Well -~

THE COURT: And plus -- plus y'all have seen this
video, and y'all were supposed to have edited it, and
made proper objections. Now, vou come in here in thé
middle of the trial, after it's been edited, asking for
a mistrial.

MR, HINES: Your Honor, we did not edit the video.

THE COURT: You didn't look at the video?

‘MR. HINES: We loocked at it, and we agreed upon
edits that we included --

THE COURT: Were you there? Did make objections?
Uid you make an objection to this?

MR.. H&N’ﬁs: To that during the deposition?

THE COURT: Yeah. Did you make an objection?
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MR. HINES: Wo, Your Honor. It's not reguired for
me to do that. .

THE COURT: Pardon?

MR. HINES: It is not required, under the rules,
to —-

THE COURT: Did you make an objection as to the
insurance issue when you were taking the testimony?

MR. HINES: I can also show you, if you look on
the record, Your Honor, that -- the adpswer is no. But
let me also show you, if you look at the unedited
transeript; her own lawyer mentioned to me before, that
héy, we dén't -- Docdtoxr, I don't want you mentioning
anything about it. -~ he mentions insurance in the
unedited transcript. And we knew that it was coming
out; that he mentioens it. And 1 canlghow‘you the
unedited transcript -~

THE COURT: All right: The motion for mistrial is
denied. Bring us the jury, please.

MR. HINES: Your Honor, can I just ——

THE CQURT: Thank you very much.

{WHEREUPON, the jury enters the courtroom at
approximately 10:22 a.m.)

THE BAILIFF: All the jurors are present, Your
Honor.

THE COURT: Thank you wvery much. All right.
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‘Madam Foreiady, and ladies and gentlemen of the jury,

during the deposition, Dr. Funcik had tdlked about
getting prior authorization for the insurance. He's
talkiné about med:ical insurance to pay for the surgery
on her nose: Whether she had medical insurance. or
didn't have medical insurance 'is not a factor for you
to be considering in this case whatsoever. It's
immaterial, and I'm instfucting you to disregard the
statement that the doctor made on getting prior
authorization as to insurance. And I will strike it
from the record.

So disregard it completely. It doesn't have

anything to do with, this lawsuit, whether she had it or

‘didn't have it, or whether it paid or didn't pay it.

Please proceed with the video,

(WHEREUPON, the video resumed‘playx)

MR. GRUENLOH: Your Honof, may the piaintifﬁ
publish to the jury the skull that Dr. Funcik is using
while he's speaking:?

THE COURT: Yéah. That's fine.

MR. GRUENLOH: Ladiés-and'gentlemen of the jury of
the jury, if you want to pass that around. Thank you,
Your Honovr. Sorry for the interruption. |

(WHEREUPON,Athe video zesumed play.)

THE COURT: All right. Madam Forelady; I believe
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we've been in: the courtroom about an hour and 35
minutes. We'll take a break at this time. If you need
anything, let the bailiffs know.' If the smoker needs

to smoke, let the bailiffs Know; and they will.take you

" to a proper place. Please don't discuss the case

amongst yourselves. I'll get you back in about 15 to
20 minutes. ” |

(WHEREUPON; theé jury leaves the COurtrooﬁ at
approximately ll:@l'a;m;)

THE .COURT: All right, We'll take a recess for 15

ot 20 minutes.

MR. ‘BROWN? 'unla YQurlﬂoﬁOr>allbw one guiéx tRing
on the reédrd?

THE COURT: Yes, sir.

MR. BROWN: If it's quick —-

THE 'COURT: I'm sorry, What?

MR.‘BROWN:- If it's duick? May I put one thing on
the record --

TH£ COURTa Yes, sir.

MR. BROWN: To make a record. This is quick. We
WOuld‘respegtfully-obﬁect to the curative instruction
Your Hénor gave sud. sponte for the reasons we talked

about earlier -in this case. Weé think insurance is a

bell that once rung cgannot be unrung. We just simply

note that for the record.
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THE COURT: Well, that's fine. I appreciate your
saying that. It was done sua sponte. I think the law
requires that. Okay. Thank you so very much.

MR. BROWN: Yes,.Your Hornox.

THE COURT: 1I'll see you in about 15 or 20
minutes. |

(WREREUPON, a recess was taken.)

-THE_COURI: Bring us the jury please. Do you have
an estimate ¢of how much time we have left on the video?
I mean just a rough idea.

MR. GRUENLOH: I think we've got about an hour.

MR. CHISUM: We're on page 86 of the deposition,
and it looks like it goes to page --

THE COURT: We haven't even started Mr. Hines
cross yet, have we?

MR. CHISUMQ No, Your Honor.

MR. GRUENLOH: About an hour, maybe a little bit
more.

THE CQURT:. Okay. Maybe we'll get it doﬁe one or

>
a little after.

(WHEREUPON, the jury enters the courtroom at
approximately 11:47 a.m:)

THE BAILIFF: ALl jurors are present; Your Honor.

THE COURT: Thank you very much. If you'll

continue the video pledse, sir.
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(WHEREUPON, the video resumed play.)

THE COURT: Is that it?

'MR. GRUENLOH: That's all, Ydur Honor..

THE COURT: All righrt, sir. Madam Forelady,
ladies and gentlemen of the jury) we are going to take
a'beLatédﬂlunch break. It's 10 minutes to 2;00. Be
back in the jury room at 3:15, we'll get started at
that time. ‘Please don't discuss the case amohqst
yourselves. We'll see you in about an hour. and --
let's make it about 3:20. That will give you about an
hour .and 25 ‘minutes.  Okay. |

(WHEREUPON, the jury deaves the courtroom at
approximately 1:54 p.m.) ~

THE COUﬁT: A1l right. We'll recdnvene at 3?@01
See you then. 4

(WHEREUPON, a luhch break was taken.)

THE COURT: Anything from the plaintiff befodre we
bring the jury? |

MR. GRUENLOH: Briefly, fbur Henor. At the - .
déposition of'Qori’Smith, who is our next witnéss, She
was asked WWouId;You‘égree.with me that - I mean that
your opinhion as to whether or not the tarp was '
dangetbus!is just as good as redally anybody else's". I
objected to that gquestion, eliciting .opinion testimony.

And thern she said "I guess so". The reason I bring
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this to the Court’s attention now, is it's our
expettation the defendants will tend to elicit opinion
testimony from her as to whether or not it was

dangerous, et cetera. She came to that deposition

‘pursuant: to aAsqbﬁoena'as a fact witness, and that's

why -she's hexe'today. And we think it's improper that

| she bé asked any opinion gquestions. She can be .asked

queﬁﬁipns about tht.hep‘observations are.
‘THE CbURT:' Well, are ihey,—— are y'all planning
on asking that? ' ;
MR, ﬁﬁOWNi 'i'll.spay-aﬁay from that, Your Honor.

THE COURT: Okay. All right. I mean I don't

‘think that she can -- she can -- she's a fact witness,

She can testify to what she saw, but . I'm not going to

‘let her give -an dpinion as to whether it was dangerous

or not daﬁggrous, one way or the other. Anything else?

MR. GRUENLOH: No;, Your Honor.

‘THE COURT: Anything from the defendant --

MR. BROWﬁ? "N6, Your Honor.

THE COURT: = —- beforé*we"bring‘the jury —- all
right. Bringjﬁs the: jury please.

(WHEREUPON, the jury enters the .courtraoom at
apprgximatgl& 327 p.m.)

THE BAILIFF: A1l jurors are present; Your Honor.

THE COURT: Thank you. very much. If you'll call
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W oN

your next witness, please.

MR. GRUENLOH: Your Honor, the plaintiff calls
Cori Smith to the stand.

IHEZCOGRT: Thank you very much.

CORI SMITH, after having been

. duly sworn, testified as follows:.

‘THE. CLERK: Please be seated: Once seated,
please, state your first apd last name, 'spellihg yéur
last name loudly and clearly inte the microphone.

THE WITNESS: Cori Smith, S-m—-i-t-h,

DIRECT EXAMINATION BY MR, GRUENLOH:

Q; Good aftrernogn, Ms; Smi£h.

A. Good afternoon.

Q. Good afteérnoon, ladies and géntlemen. We have
for you Ms. Smith, who I hope is a very bfief witness.
Can you first introduce yourself to the ladies and
gentlemen of the juxry, Ms. Smith?

A, I'm Cori Smith.

Q. Tell us where you live.

A, I live om Daniel Island.-

Q. Tell —- téll thé ladies and géntlemen of the
jury what your addreéss on_ﬁanielfislahd is?

A. 1617 Bulline Street.

Q. Qkay: And how long have you been living

there?
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12

A. For 10 years -- over 10 years.

Q. So if my math is right, you were living there
on June 6, 2011; 4is that right?

A. Yes, sir.

Q. ©Okay. And who do you live there with?

A. My three children and my husband.

Q. How -old are your children now?

A. They are just 13, 10 next week, and almost
seven,

Q. Have you ever had to do anything like this

‘before; where you had to come up =-

" A. No, sir. ‘

Q. ~-- and given an oath, anQ'sit in front of a
jury?

- K. No.

Q. oOkay. Why don't we start this. way: Wé'kdow
who you are, and where you live, and who yon live with
now. Why don't you tell the jury how you know Rosemary
Connelly? /

'Af We are friends and we work out toegether, and
we've known each other for a while.

Q. Give us some idea about how long you've known
each -other?

A. Adbout 15 years.

Q. Okay. How long before June 6, 2011; had you
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been running with Rosemary?

A. About five years.

Q. In the five years before June 6, 2011, had you
ever seen Rosemary fall before?

A. Never,

Q. How was -~ well, before we get there —- what
do you do for a living?

A. I'm a peréqnal trainer.

Q. All right, The day that you allh were running,
June 6, 2011, wexe you running as friends or were you

her personal trainer on that day?

A. Friends. I am her trainexr, but we also run as
friends. .
Q. Can you -— as a personadl trainer, can you sort

of give us your assessment of where Rosemary was at
that tiﬁe in termslof her rundiﬁg ability, like how far
could she run without stopping?

A. We were up to about four miles at a time
without stopping.

0. That day, did -- so at some point, did
Rosemary get to your "house on June 6, 201172

A. Yeah, that's where we would meet because I
knew the route I like to take, 50.

Q. How did you =- well, who determined the routes

that you guys would run?
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aA. Me.

Q. And did you have just one route or were there
a bunch of routes or...? |

A. We took different routes.

Q. And generally, if you know, -did Rosemary have
anything to do with picking the routes; or did she know
what the routes would be?

A. No.

0. 'Tell us, if youw could, what the route was that
you tock that day on June 6, 20112 ‘

Then we would turn

left on REDACT] and circle it around, up REDACT], and
then back to my house.
Q. On June 6, 2011, did you at some point run

past REDACTED T Street?

A. Yes, sir.

Q. Before we get to that, let me ask you: Before
June 6, 2011; had Rosemary ever complained to you about
any physical problems?

K. No.

Q. What about her sense of smell, had she ever
conplained to you about not being able to smell
something?

A. No, sir.

Q. Before June 6, 2011, had Rosemary ever
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complained te you about any back pain?

A. Never.

Q. What about her sense of paste, being able to
taste food, before June 6, 2011, had Rosemary ever said
o you, you know, T wish I could taste food better or
anything like that?

A. No, because it was one of our major topics,
was talking about food.

Q. Okay:. Now, -as véu did the route that you were
talking about on June 6, 2011, and again what street
digd you come down from -~ from your house?

A. We go up REDAGFEDERGIZ.

Q. Okay. And then?

A, Take a left on EEOPAE] -- REDACTED ] I think it

i$ -- and then hook back on REPAET].

Q. So you hook back on REPACT]. wWhen you get to

REDACTED ™ | Street, can you give me some idea -- and

you know, . if you can't tell me it was exactly a mile or
exactly two miles -- but can you give me some idea
about how far you had run from your house?

A, I think iﬁ“s about half wavy.

Q. Were either of you wearing headphores or
carrying yeur cell phones or anything like that as .you
were running?

A. No.
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Q. Do you have any recollection of you and
Rosemary having ‘convérsations bdé¢k and forth while you
were running?

) ;A, We didn't usually talk when we were running.
.Q. Why is that?
A. Just bécause -- we just focus. I'm into my
running, and‘I just like to concentrate on it ==
Q. When -~ I'm sorry. When vou get about half
wéy~thféﬁgh your run, :as you $ay, and you come upon -~-

as you're céming up to REDAGTED . ] Street, do you have

any: recollection of Rosemary réally dragging that day?
Was she fatiguedxcr anything like that?
A. No; not at -all.

Q. As you ggme:to;REQEﬁEDrwaﬂ

Street; can you

kind of give the ladies and gentlemen of the jury -- -if

T} Street is om your right hand side, can you

P23 Bl

kind of givg~ﬁhem an idea of wherée you were in relation
‘to Rosemary? ~

a. I always run on the leftl'éo-l knd&iI.was-to
the 1éft of ‘her. BAnd I always get a little bit further
back, just because that's -- wé-alW%ys'run a‘litfle‘bit
staggéféd; |

Q. Okay. 8o if I'm running by the house -- and
Ijm Rosémary: -~ and the housé is ovér here, yYou're over

here?
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A. Yes, sir.

Q. ©Okay. Had you run by REDACTEDTZH Street

before?

A. Yes.

Q. Had vou made any observations of what that
construction site looked like?

MR. BROWN: Objection, Your Honor, relevance.

TAE COURT: Overruled. Go ahead.

A. I just observed that it was a little bit
messdier than most of the sites on Danie€l Island -- all
the sites on-Daniel Island.

Q. Do -~ we're obvidusly here today to talk about
this black plastic tarp, and what I want to know is, do
you have any recollection before the weeks leading up
to that -- first ¢f 3ll, do you have a recollection of
running that route before?

A. Yes, sir.

2. And do you have a recollection of whether or
not that black tarp, that was in the front of the
house, was down?

A. Yes.

Q. And what was your recollection?

A. I just remember it‘being'down ——

MR. BROWN: Objection, Your Honor. We're talking

abeut weeks in advance.
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THE CQURIT: Pardon?

MR. BROWN: He's asked her guestions about weeks
in advance -~

THE COURT: 1I'll sustain the objection unless you
can correlate it into some type of time frame. Okay.

BY MR. GRUENLOH:

Q. Let-ﬂeAask you about ‘the week before. All
right. Do you have a specific recollection the week
before of seeing the tarp down?

A. Yes: |

Q. And what was that recollection?

A. I remember it being down.

THE COURT: Objection? Do you have an-objéction?

MR. BROWN: The wegek before, I don't, Your Honor.

THE COURT: I'm sorry. What?

MR. BROWN: I wen't -- I won't object to the week
before. I'll deal with that in another way.

THE COURT: Okay. All right. Thank you.

BY MR. GRUENLOH:

Q. ¥Now, you were saying that you have a memory of
it bYeéing kind of a messy site; caih you tell us what you
mean by that?.

A. I just remember the tarp being down, and that
all arocund that, just looked meéssier than what I was

used to seeing. There's a lot of construction geing
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on, on Daniel Island, that I noticed it was a messier
site.’

Q. As -- let me ask you, give, at some point, did

you take a photo of REDACTEDSIF{ Street and specifically

Streebt?

the sidewalk in front of REDACTEL
A. The next day.
MR. GRUENLOH: Pat, pull up RMC. 96.
BY MR. GRUENLOH:

Can you see that on your screen?

-

Yes, sir.

Do you recognize this photo?
I do.

Who took this photo?

I did.

3

And tell me when you took this photo?

L o A o S S N &

The féllewing day.

Q. ©Now, as I understand your prior testimony,
you're kind of jogging past that portapotty and towards
us? Is that -~

A. Yes.

Q. ©Okay. And on June 6; 2011, when Rosemary is
running -- well, you said she was running to. your
right.. 560 would she have been the one closer to the
tarp or would you have?

A. She would have been.
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Q. Is this picture -- does it accurately
represent your memory of what the tarp looked like on
June 6, 20117

A. ©Uh-huh, ves, sir.

Q. How was tﬁe weather that day?

A, It was nice. It was windy, but nice.

Q. When you say it was "windy", was there a
hurricane or scme big wind storm?

A. HNeo.

Q. Was it too windy to run in?

A. ©No:

Q. Tell the ladies and gentlemen of the jury what

"happengd as you and Rosemary ran past REDACTED ]

Street and came ‘ipon this black plastic'barrier?

A. We were running past it, and it was fine; and
Just going at a normal stride. And she stepped down
and the tarp kind of flew up a little bit and got herx
foot, and she tripped and fell on hér head.

Q. A couplé things I want to go over on that.
First of all, did you see any movement in the tarp from
the wind as you were approaching it?

A. I mean-it was moving just a little bit, like a
~=. you could tell it was windy, but nect erazy movement.

Q. Well, was it flopping up and down like &

garbage bag or sométhing  like that?
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A. No. No. It was like just fluttering like
wind would ac to something.

Q. Okay. Arid you said that it -- ?t moved a
little bit and caught=Ro;emary's foot. Can you -- can
vou tell us just a little bit about that? Just ycur
specific recollection.

A. I just -- hér stride -- like foot down and
back foot back, adnd just caught up, and took her down.
Because it was like kxind of -~ looked a little iike
slow mbtion, d@nd then hit. |

0. What -- how did Rosemary hit? What portion of
hexr body hit the cencrete?

A. On héer head.

Q. Now, as shé hit her ‘head, did you help her get
up?

A. Yeah, T still remember it.

Q. Tell us what she locked like.

A. Tt was bad. It was really bad.. I mean,

Rosemary ~— she was like I'm fine. I mean, she looked

just £lustered and -- but she was bleeding. 2And it was
a bad sound, just makes me& cringe.

Q. What do you mean it was a bad sound?

A. It just -- she went down hard on her face.

Q. Did you do. anythihg to help her stopithe

bleeding?
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A. I gave her my shirt. T mean, I den't know how
much that helped... .

Q. I assume you had something on undexrneath? -

A, Yes.

Q. Did you see anyhody at the construction site
working that day?

A, There were a couple workers there that saw it.

Q. Anybody offer help or anything like that?

A. ¥No. HNo, sir.

Q; Let's talk about wnat you did after you gave
her your shirt and you tried to stop the bleedingy tell
the folks what happened next. ‘

A. I.was.hoping someone. would come and ask for
help, so we could use a phone or something to call.

But she just saiq, let’'s get back as guick as possible.
We got bacKk to my house and I wanted to drive her to
the hospital. But in true Rosemary fashion, she just
left, and I'm fine, and just left.

. Were your children or anybody there?

My youhgest was there,

Did Rosemary come into the house?

She did.

And’ was She around ydﬁr kids‘at allz

I o B TR & S ' e

Yéah, Luke Saw Her. She was just kind of

trying to clean it up and...
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Q: ©Now, you sald that in true Rosemary Ifashion,
she just got out of there, can yvou tell us where -;
what was -- 1f you -- were you concerned?

A. I was concerned because of the sound of the

fall and the amount of blood, but she just was like ==

she's just that type of person. I'm fine. I can go --
you know, saying —— she djust =— I mean, I*ve never secen
her ‘hurt, but just that's her attitude. Like, I can do

it. I gan g6. I can drive myself. And she knew I had
my kid-there and she didn't want to bother me. That's
just the way she is so... And I've never seen anything

like that, so I didn't think I should take her to the.

hospital in terms of -~- I -mean, obviously now I krow
better.
Q. Wids ~- when she came into your housé and --

and your young son was there, I mean was she still
bleeding? '

A. Yes.

Q. What was going ¢on at that point?

2. Yes, she was bleeding.

Q. Okay. Did you see& her whén she got in her
car?

A. She --~ I mean, she was bleesding when she got
in the c¢ar. She had given me ‘back my shirt. 2and I

think she just took a wad of toilet -- paper towels,
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and put them up thére, and just kiad of went off.

Q. Let me ask you & few questions: Do you =-- do
you and Rosemary still try to work out together?

A. Yes, we do.

Q. Can she still run three or four miles?

A. ©No, not at all;

Q. Has -- to your knowledge, has she been able to

run three or four miles since June 6, 20117

A. No.
Q. When -- well, tell me, when did you guys
start -- after the fall, when did you guys get back

together again for the purpose of working out?

A. It vas -closer to the spring, because I
remémber wanting to like;~§iV§ of the year, New Yeaf‘s
resolution, but 1t was kind of closer to spring time.

Q. So if the accident is in June of 2011, vou are
saying that it's the Spring of 20127 |

Al Yeéy-sir.

Q.. And so when you guys got back togéther in the
Spring of 2012 to -- you know, for the purpose of
physical fitness again, .give us an idea of what typeées -
of things you were doing?

A. Just more walking and stretching stuff, and
things like that. I would -- every time I tried to

move her along, she would just complain about her back,

ROA 341
Appendix 344




11
12
13
14
15
6
17
‘18
19
20
21
22
23

24

316

CORT SHITH -- DIRECT

but mostly about Jjust not being able to breathe through

- it, and just it hinders your process ilot so.

Q. Why, as a -- I know this. I've had people
tell this to me. But tell us, as a personal trainer,
why is breathing an.important thing?

A. It just helps you go progress more, bredthing
oxygen; breathing out. A lot of people short breathé,
and so then feel fatigued a lot sooner. So I work with
a cliepnts with breathing in and breathing out, and
that's how she got up to her mileage. And bréathing in
through the nose, and out through, thé mouth; which a
lot. 6f peodple don't kanow.

And thédt's how I upped her mileéage and upped her
reps with push-ups and things Tike tha£q Ana,affér

that, I was just always on hér zbout it, way more —- in

more 6f a concern than a téaching, way more of
harassing her about- it. Like you need to breathe . |

‘right, and she would get frustrated and...

Q. Well, in the Spring of 2012, when y'all got
.béck‘togetﬁer, could ‘she breathé through hé: nose?

A. ¥No, she did not.

Q. Dbid you, at some point -- yéu told s in your
depositioh a little -- a 1ittlé bit of teasing that
went oh back and—fbr@h between you afid her around that

time period, can you tell us -- tell the ladiés and -
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gentlemen of the jury'about‘that.

A.‘ Well, I call it teasing just Becauwse she Wwas
constantly télling me the doctor -has told her it would
get bettér, and that it would -- she kept saying I —- I
would harass Her breathing because it kind of grossed
me out a little bit. Like, she'd get .2all snobby. Aand

I would. say, you need to breathe and things like that.

:And she'd alvays say Ifcan't'bxeatheﬁ but it's dgoing te

get better. It will be fine. The doctor said it would

take a while.
And then with Rer smelling, she -~ I would tease

hgﬁ,apbut_he;_inabiliﬁy to smell because she always

‘said it would get better. All the construction sites,

there's so many porta@qtt&es:aroundm And I would use.
them. And I always say, it's a good thing you can't

smell Ehat,faﬁd‘stuf%'like that. Like, I would tease

‘her-about it. Because bhefore that; she would always be

like that was disgusting. /

And the flowers; justfbécause I‘know she loves
to garden. . I mean, She’s,thé:one who used to 'bring me
herbs .and stuff to plant. And after that, she —-- jﬁét

-- 1 would joke to her, and be like, oh, right. You

cafi't .smell that, so.

Q. $ince the accident of June 6, 20il, have you

]

ever ‘beén &round Rosemary and observed that she. was
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Gble to smell something?

MR. BROWN: Obfecﬁion, Your Honor. It calls for
spéculation. ©ne person can't tell if anothér one can
smell. A

MR. GRUENLOH: Your Honor, I simply asked if she
observed --

THE COURT: He said, has.she.ébseéved it.

MR. BROWN: How to you observe SOﬁeohe smelliné.
I'm not trying to argue, but --

‘THE COURT: I'11 sustain. the dbjéctidﬁ.

BY MR. GRUENLOH:

Q. Hasv;— sincé the accidént iﬁ-JUﬁé‘&ﬁIZOLI, has
Rosemary Connelly ever said to you, boy, Ehat‘smells
awful or that smells good? : ‘ S

A.. No. And definitely the t&ate,-i would tease
her about that, because it was almost Lliké your friend
that goes on a diét; that .kan't eat with~you.éqy more.
I would litérally Be like yobu're no fud to. talk to
about food. Because that waé like a big joke with us.

MR. éRUENLOHE Ihahk“yéu'fbrfansweringfmy
questions.

THE COURT: Cros$ éxamination.

MR. BROWN: Thank you. May iﬁzpléééé‘the court?

THE COURT: Yes, S§ir.

CROSS EXAMINATION BY MR. BROWN:

y
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Ms. Smith, I'm. Steve Brown. -Nice to meet you.
A, Nice to meet you, tco.
Q. All right.,
MR, BROWN: Madam Court Reporter, ‘are you okay
with my voice?
COURT REPORTER: (Nodded affirmatively.)
BY'MRQ BROWN:
Q. I1I'll try to.be gquick and I'll try to be
organized.
_A. éés,;sir.
Q. so Séaf with me. You testifiéd just a momént
ag@ﬁthétnfhé $ité at issue was messy the week. héefore
‘nog —— I méaﬁ;'nqt;messy the week before ;a‘thét -
phaq‘the black-silﬁ tarp ——- black silt fence was down
ﬁhguWeék 5§fore2
A. Yes, sir:
Q: .You teStified to that; correct?
"A, " Yes, sir.

Q. ‘And I'm going to ask you to let me get your

{ deposition.-

K. Okay.
Q. ALl right. aAnd let's look ==
" THE COURT: Ms. Smith, do you have the deposition?

MR. BROWN: I'm going to .gét it right now, Your

t

| Honoz.
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THE COURT: 1If you'll give it to her, please, sir.

MR. BROWN: May I open it, Your Honor? |

THE COURT: Yeés, sir.

(PAUSE. )

BY MR. BROWN:

Q. These ‘things are-sealea in super plastic so
bear with me, and I'll throw this away in a moment.
When I refer t6.a page number, It'll just be a page
number at the top; okay?

A. Yes, sir.

THE COURT: Ms. Siith; Hé'll give you a page
numbér and a line -~ the liné numbérs are writtén down
in c¢olumns; okay?

THE WITNESS: Okay.

BY MR. BROWN:

Q. All right., ©&nd let's look: at page —A-hang
on —— I can't ;ead'my.own.handwritinqg Page 86.

A. Yes, sir. w

Q. ©Okay. Start on liqelﬁ,-QUestion: "Not messy,
I'm trying to put a finer péint in on that. I mean ydu
say that, yes, it was, that the fericing material was:
down, or I don't khow one Way or another." ©Hang on &
second. ﬁé you rémember being -- okay. I'm sorry:
Keep going down. Questionm -- I'm on liné 16 is where

I'm at. YAnd, again, I wean this is having to be

ROA 346
Appendix 349




190
11
12
13
14
15
16
17

18

19 -

20
21
22
23
24
25

321

CORI SMITH -~~~ CROSS

annoying about it, but I understand you're saying that
you remembér being down at some point prioér to the

fall, but you're not able to say?". Answer: "I don't.

_remember to what extent it was down." Do you see that?

A. Yes, sir.

Q. And is that your testimony -- that. was your
deposition testimony?

A, Yes, sir..

Q. Now, let's go to page 87.

A. Okay.

Q. Top of‘the page, line 2: "Are you able to say
if it was or was not down the week pricer té the f;li?"
Okay. Read your answer please for the Jury.

A. "I don't remember.”

Q. "With certainty"™ -~ no, your answer was, "with
certainty"”™ --—

A. Oh, with certainty -~ oh.

Q. - was it -down the week pribr to the fall —-

A. Ok, I was answering another guestion, "with

certainty" --
Q. And then, yes ma'am -- "your answer was ~—-
AL "Yes, ma'am" ~—~ Y1 don't remember".

Q. I don't remember. But you testified heére a
moment ago that you remember it being down. the weék

before Ms. Connelly's incident; but your sworn
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testimony in your deposition was vou don't remember?

A. Right. I think I was just overwhelimed with
3
the question -- I had never done this sort of thing
before, and I got -- I thought he was asking me to go

back further in time, and I just...

Q. "Wwith certainty, was it down the week prior to
the fall“ == ¥Y0ou took that to mean that he wanted to
know sdmeghing other than prior to the week before the
Fall?

A. I did get confused.

Q. Ma'am?

A, It was down -~ I mean, it was down. And I
remember —- I run all the time on Daniel Island, and it
did ot look like.the other sites, so I vividly
re@ember that.

Q. When y'all are running, you were about a foot
pbehind?

A. Moré or less.

Q. More or less, a foot behind, Qs; Connelly?

THE BAILIFF: Your Honor, may'we have a rdstroom
break?

THE COURT: Pardon?

THE BAILIFF: May we have a restrobmibreak,
please?

THE 'COURT: We Yeed ‘a vestroom breéak? Is that
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correct? I‘mean,*if‘you do, tell me, please.

MADAM FORELADY: I do.

THE COURT: All right. We'll take about a 10 or
15 break.. Please don't discuss the case amongst
yourselves. 1I'll get you back in about 10 or 15
minutes. Thank you very much.

(WHEREURON,. the'ja;y leaﬁes the courtroom at
approximately 3:51 p.m.)

THE COURT: &All night¢ We'll talk abopt a 10 or
15 minute break time, emough for them to cycle through
the restroom. Gkay-

MR. BROWN: 'I'm sorry; I didn't hear the last
pért, Jjudge:

"THE COURT: Enough time for them to eycle through’
the bathroem, the 12 of them. (

ME, BROWN: ©Oh, I apologize.

(WHEREUPON, a>:gquS-was taken.)

“THE COQURT: Are y'all ready?

MR BROWN: Yes.

THE COURT: Bring us the jury please.

(WHEREUPON, the Jjury enters the courtroom at
approximately 4300 p.m,)

THE BAIUIFF: ALl jurors are seated, Your Honor.

THE. GOURT: Thank you ve:y much, Mr'. Brown. '

MR. BROWN: Thank you, Your Honeor.

4
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BY MR. BROWN:

Q. Ms, Smith --

A. Yes, sir.

0. =-- one quick point with regard to the
deposition we read just a moment ago -— you remember
giving tﬁat depositién; correct?

A. I do, yes, sir.

0. And do you recall at the beginning you were
told that if you had any questions about anything being
asked of you, 1T you didn't understand them, é6r if they
were not clear --

A, Yes, sir.

Q0. -- that you had the right to ask --

"A. Yes, sir.

Q. Do me ope favor, to help her, you and I talk
over each over --

A. Okay.

Q. -- and she's havihg to type —-

A. I apologize —-

Q. - == us both =- so0, you kﬁbw what I'm asking,
and you know what your answer is, but just gfve usg -one
second in between; okay?

A. Yes, sir.

Q. And you never askéed any clarification on that

cne week beforé issue; did you?
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"A. I think when he kept asking the week, it
started to mean to me the entirety of the week. Like,

did you go to school the week before Christmas? The

.

“entirétg of the week. And I run Monday, Wednesday,

Friddy mornings usually, '‘and I know for a fact it was
down Wedneésday and Friday, but the entirety of the

week, I don't know if it was down Monday as well,

-That's what. it started sounding. like to me, the
ZEntirety of the;yeekq"bid you go to school the week
_before Christhész Yes, I went to s¢h§ol the week
_before Qhriétmasg xApd 80 I couldn't remember if.it -was

“the. entire week or just a second half of the week.

Q. You didn't -~ you didn't clarify in any way -—-

»An That's what. it meant to me, and that's how I

.answered it, because T definitely remember it being

down -on the Wednesday and Friday runs.

Q. Let's talk about -- pull up a picture that

‘plaintiff's counsel asked you-about. And you testified

that this parfticular picture accurately represented theé
conditions on the day that Ms. Connélly was hurt at ‘the

location at,iégué?i Would you pull that us, please, Ms.

‘Carlson{ph): . And if you’ll tirn ardund.

As'AI‘Cah.sée it.
Qv Can you see it there?
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Q. Do you récall plaintiff's.counsel asking you
about this picture?

A. Uh-huh, yes; sir.

Q. And he asked the questibn'whéther of not it
properly reflected -— acclUrately reflécted whaﬁ the
condition was on the :day of the injury; correct?

A. Yes, sir.

Q. And your answer. was yes?

A. Yes, sir. .

Q. Is that -- is that still your answer?

A. Yes, gix,

Q. And there's no confusidn of my question to
you; is’it?

A.- Right.

Q. You understand what I'm asking. All right.

 Let's' go, if we Can, to pageé B9 -~ actually 88 of your

depesition. And I'm going to start on page .15.

THE CQURT:. -Page 15 or line 152

MR. BROWN: I'm $orry; page 88 liné 15, Your
Honer. I apologizeé. And I'm going to keep out & 1lét
of the mumbling, if I can, uﬁiess an?éﬁe dbjects{ then
I'11 put in the mumbling. “But would you agree that
this picture was being shown to you at the time is not
greatly different in terms of the way that the —— the

way it's dépicted Here -- my apolodgies —— what's
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depicted here is not greatly different thén;the s¢ene
you and Mrs. Connelly encountered at. the time of the
fall?" And your response was, "It’'s different. It
looks a little bit worse right hére"; is that your
response?

A. Right, yes, sir.

Q. Okay. Sbéak clear in your microphone -~

’A.‘ Yes, sir.

Q. =-- a little bit louder. You-ﬁan pgll it to
you. And then you were asked, Okay -- you said, "It's

different. It looks a little bit worse," Then you:

‘were asked, "Okay: That's what I mean; does it look 2

little bit worse?" ‘and you said, "It looks worse®;
correct? Going up to the next page, page &9,,limé 12

A: Yes, sir.

0. And they kept pushing and 'said, "But it
deesn't 1ook:§ lot worse" -- guestion —— and your
answver again was -— if you'd read for as liné.4;

A. "It lodks a little messier.”

Q. "No. Tt looks worse." Line 47 "It looks
worse".

‘A: Oh, here .are the numbers. "It 1ocks worse.”

Q. Okay. And then -~ I'm sprry. Yeah, they'ie
on the left hand side. Those are the line numbers;, .I

apologize.
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1l

A. 'That's okay.

Q. And you gone on -- and you say "That looks a
little bit messier." "Worser?% "Worse. It looks
worse," S0 as we sit ‘here today, you cannot say that
that particular exhibit repneéegts -~ accurately |
represents the conditions that you and Ms. Connelly
encountered at the‘tiﬁé of the incident; correct?

A, It pretty much iooged like that.

Q. But this one looks worse?

A. Doeés that -- it looked bad. It lobkéd messy.

Q. It's —-- you can explain your ansﬁér{ but it's
a simplé question. 'Does this picture look worse than-
what was priesent oin the day of‘théfiﬁtident?

. B. It looked a little Pbit messier.

Q. It looked a Iittle bit messier on .-— in this
picture? . > .

A. Right.

©Q: This picture loovks a little méssier than_wﬁat
you encouhtered. Okay. But that wasn't your testimony
liere today? You didn't qualify yéurvan3we; to
piaigtiff‘s counsel in any way?

, A. ‘Right. I meard —- right. Yes, sir.
; Q. Now, if I reeall correctly, counsel askéd you
if there was any flapping, I beliéve, going on at the

time of the fall -- -at the time y'all were running
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throﬁgh, and the fall tobk place; de you recall that?

A. Was thetre any...?

Q. Flapping? ‘Was it £lapping?

A. Just light fluttering,; a little bit.

Q.. A iight fluttering.

A. You could see it moving.

Q. But he asked a specific question, I think,
about flapping? '

A, Uh-huh.

Q: And I thought you said, no; is that correct?
Do‘yqu.rémémber'rhat?

| MR. GRUENLOﬁ: Objection,. that misstatées the facts
and thé testimohy; 'fhatfspnot %hat‘Ihqsked}' I askéd
'if it was going up and down like a hefty bag.

.THE COURT: Overruled. .Ask the gquestion. Give
her -a ¢hance to answer; please, before you fire another
one at her.

-MR.‘BROWNi Yes, siz, Your Honor.

THE COURT: FPléase.

‘BY MR. BROWN:

1Q. At the time, is it accurate to say ;hat it —-
'taiking‘about the s§ilt fence -- had been flapping in
the breezé prior to the time that it made this last
move that caused the £all?

A,'“lt Wwas moving. I mean, I —— I understand
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that's why at most construction sites, it's not down
down because it can get windy.

Q. So you've seen other sites knocked -- with
these khoéked down?

A. ©Ne¢. Most of them are flat acress and smooth,
like tight.

Q. But you've seen them knocked down throughout

Baniel Island; correct?

A. Neo.

Q. You've never seen ancther one knocked déwn?
A Not like this.

Q Was there any flapping going on?

A. It was nmoving.

.Q. Okay. Let's go now to your deposition,
please, at page £2 line 14. And the response to the
guesticn whether or not it had been flapping in the
breeze prior to the time that it made this move, the
last move that caused the £all. Pleasé read your
answer from line 14.

A, "There was flapping going on, you know, like
when there's flapping going on." And we're talking
dbout a vocabulary word, I don't -- I mean.

Q. I understand that and ~-

A. I don't understand --

g. We just -- we're neot allowed to have a back
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and forth.

A.  Okay.

0. I a@p:eciate it

A. Yes, sir.

Q. We are just nobt allowed to. The rules don‘t.
allow us to dé that. And how was it noving? Describe
the movement.

A. I don't know what word to use. It was moviﬁq.

Q0. And y'all saw it --

A. It-was fluttering --

9. Go ahead. .I'm sorry.

A, I saw movement, like a sheet that would be
down would be moving. I assume thdt's why thev're not
supposed Lo be down.

£. and you saw movement as you and Mrs. Connelly
wepe coming 4in this diréction; correct? Y'all were
down thére and coming in this direqtidm?’ When I say
down there, I'm pointing down to the portapotty --
y'all were coming in -~ jogging in this direction;
correct? _ . v

A, Yes, sir.

Q. &nd y'all .saw -- both saw movement ahead,
flapping, fluttéring -- whatever?

A. Well, just like I would sée the grass moving,

you know.
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Q. Okay.

A. You know, like it was -— you know how you
would see trees moving or just notice that it was
moving, like any observance throuvgh my -~~ observing on
the run.

Q. But earlier you sald it was moving just a
little bit, that was your testimony --

AL Yeah, the same way like. the grass -- like
those weeds right there, like the same way you can seé
those kind of moving, ahd the flowers moving, things
were'moving. It was —-- it was a beautiful; slightly
windy day. That's how it appeared to me.

Q. ©Okay.. It was 4 windy. day?

A. Yes, sir. I remember thiﬁkiﬁg it was a
beautiful day, and then it was just a little wihdy.

Q. And the movement that you saw was not
difficult for you or anyone t& see; corréct?

A. Well, for anybody to see? Like somebody --—

Q. On the sidewalk in your posiiidn?

A. If they were looking at it, they could
probably -~ I mean, I don't know what people ~- like if
you were to walk»bf something, would you notice? I
don't -— I don’'t know if everyohe would notice. I tend
to look around and be really observant whén I'm

running.
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Q; Okay. A&nd that's importaht for any runner to
be observant for the conditidns that are around them;
correct?:

A. Yes, sir.

Q. And conditions cCan chanée at any moment; can't
they?

A, Yes, sir.

Q. All right. You testifiéd there-wefé workers
there; c¢orrect?

A, Yes, sir.

‘@. - And. that the workers not come out tolhe;p you;
in any way; is tha:t cérrec.t:‘?

‘A, - Yes, sir.

c O Andfwheﬁvyou,séid:that there were %Q;kexs
there, are you talking about workexrs on the job sife?

A, Yes.

Q. And the specific site —-

A. That specific ‘site.

Q. Okay, Let's go to page 69, start at. lire 1.
Question: "Thére were people on the construction site?
Answer: YYes, I think thére was."™ Questicn: "Do you

have any way of identifying who those people are?"

"Answer: "I don't even know if they were on the

¢onstruction site. I just remémber a couplé of

workers."
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A. Right. I don't know if they Qere~that
construction site -- I don't know who's employed by
that construction company. I honestly thought that's
what the question was.

Q. Okay. °

AL I definitely saw workers on that site, but
there '‘are other construction sites around there.

Q. énd ma'am --

A. I don't know if they were employed by that
construction company -—-

Q. But I just asked you whether or not workers
that you had. testified about were on thi§£spedific
constructidn site, that was my guéstidn léss than a
minute age. And you answered yes?

A. Yes, sir.

Q. Then .I just read from your deposition where
you also testified undéer oath "I don't even know if
they were on the construction site”"?2

A, Meaning I don't know if they were employed by

that copstruction site. And that is -- sir, that is

honestly whédt I meant. I do not know: They were on
that construction site becalse I remember they were on

the houss, andﬂthéy were looking at us, bléeding, mé

holding 4 towel -- or a shirt, sorry.
Q. Now, did you evér -- strike that. After the
ROA 360
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accident happeéned, Ms. Connelly was able to raise
herself up by herself; correct?

A. I helped her up.

0 You helped her up?
A. Yeah.
0. Okay.

A. I don't know if that was necessary. I mean, I
remember aiding her tc get up. I mean; we were
definitely -- a lot going on lot —-

COURT REPORTER: I'm SQrry.

‘A. There was a lot going -~ T mean, we were
scared.

BY¥ MR. BROWN:

Q. ©Okay. Aand what —- what's the situation about
thé shirt with the blood; wﬁat did vou do?

A. I took off my shirt and gav; it to her.

Q. Okay. And we were told that you had on a
sports bra for jogging; so that it was éasy to —-- in
other words, you weren't being indecent>out in the
street so-to-speéak?

A: Right.

Q. Okay. And she used that t-shirt of yours to
help stop the bleéding?

A. Yes, sir.

Q. And was there blood on the sidewalk from where
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she had hit? 1

A. Yes. 4

'Q. Okay. And describe the bleeding that was
going on at this time. K We've heard Ms. Connelly’'s
testimony, that it was just a massive amount of
bleeding; would you agree with that?

A. Yes.

Q. Let's go to the néxt page of this same
exhibit. Serell it up a little for me. Did you take
this picture?

A, Uh-huh.

Q. BAnd does this picture xepresent at least a
spot ©of blocd and something -- over to the right -- is
that what's in this picture? (

AL Yes; sir.

Q. And did you take any other pictures of blood
at the location of the.accident?

A. I did not.

Q. So this is the enly evidence we have of the

>blood at. the scene of this horrific fall that took

place?

A:; Yeah. I wasn't even going to take the

pictures of the blcod.

Q. And who asked you to take pictures?

A. Mr. Cohnelly.

ROA 362
Appendix 365



10
11
12
13
14
15
16
17
18
19
20
.21
22
23
24
25

337

CORI SMITH =-=~ CRO3ZS

Q. And when did he ask?

A. BHBe asked me when he got home from his trip
that day.

Q. When he got home from his trip?

A. When he got home, he called me and asked me to
take them --

Q. 3o that --

A. -- ‘that day.

Q. 8o that would have been the:niéht of the --

A. Yes.

Q. Okay. And so you went and took them the next
day?

A. I did, wyes, sir.

0. Okéy. And you don't. know what time you took
them the next day; correct?

A. It was probably morning.

Q. It was prcbabiy morning.

A. It was the morning?

Q. And how did you get the pictures to Mr.
Connelly?

A, I think it was & camera.

0 It was a camera?

A. T think so, yeah. Yes, sir.

Q You gave him your whole camera, or did he send
you a camera Qr...?
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A. No. I took them. And toAbe honest with you,
I don't really remember how I got the pictures to him:
I'm not really that computer savvy, and so- I don't
remember 1if --

0. Okay. MNow, y'all have run this\sitevbefbre;
correct?

A. The route?

Q. Yes, ma'am.

A, Yes, we have.

Q. .JI'm sorry. ‘The route. t least a dézen
times?

A. Yeah, probably a dozen times.

Q. And you said -- you said that there’s no doubt

“that it was %Windy when y'all were running; correct?

A: Yes, sir,

Q. -Okay. And when you got the pictures of Mr.
Connelly, did you inquire about Mrs. Connelly's
¢Gondition?

A. Yes, sir.

Q. And had you spoken with Mrs. Connelly since
the time of the accident?

A, Absoiutéely.

Q. Okay: But you don't know when you got the
pictures to him; correct?

A, I don't remember ‘the exact timeline, no.
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Q. Okay. When you got back to your house -- well

first of all, you walked back to your house together;

right?
A. Yes.
Q. And that was over -- I think about a mile and

three quarters?

A, It was a little over a mile.

Q. Just a little over a mile =-=- not a mile and
three guarters?

A. A mile and a half.

Q: Okay.

A. It was a little bit more, like half,

Q. Now, when you got back, tell me what happened
at the house.

A. She was just trying to stop the bleeding and

wadded the paper tewels on to. it. And then she was

just kind of trying to wipe it off. And then -- we
were just kind of -- I was just trying to ask her if

she was okay. She said, I'm fine. 1I'L1 be fine. And

she. . o
Q. S8he got in her -- you told us that she get in
her truck and drove ~- drove off; is that correct?

A. Yes, sir.
0. And weére you concernéd about her driving? .

A. Yes.
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0. Well, why didn't you drive her to the doctor,
or ER, or plastic surgeon, or wherever she was going?

A. I wish T had.

Q. But I'm just asking, why didn't you?

A. I had to get to work. I had a four yeéar old
kid there -~ a three year old kid there. And>I just
was -- he was freaking out, looking at her. And
mothers understand, you kind of gra§itate toward your
chiid, and I was Jjust...

Q. Okay. And you said that fhe blood from it
freaked your three~year-old out? l

A. Was he three -- two?

Q. I think he was -~ during the deposition, ¥you
referenced three.

A. ©Okay. Three.

Q. Two or three. I won't hold it to you.

A. Yes, sir.

0. Who wdas with him when you were running?

A. My women that takes care of Him.

Q. So you couldn't have asked her to stay a
little longer and call work, tell them you're going to
be lateé, ard helped get her to a doctor?

A. I probably could have and probably shounld
have. !

Q. Now, you testified that Ms. Connelly cannot
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run a three or four -- cannet run three to four miles
now at a time -- y'all do still run together; correct?

A. A little bit.

Q. Twice a week; right?

A. We try to.

Q. ©Okay. BAnd how far do y’all run on those twice
a week visits?

A. I try to get her to go about three minutes at

a time.
Q. Okay. For a total distance of what?
A, Tt's probably about a third of a mile.
Q. So she rmuns a third of a mile now?
A. Maybe a half, if I push her.
Q. So that's the maximum she does?
A. ¥Yes.
Q. And what is your understanding of wh§ éhg

limits it phat,améunt?

A. I think that she just has pain in her Dback and
she's not properly breathing, which is something I get
at with mylciientsg

0. 'Anq but she does other physical -- she's able
to do other physical exercises with you as her trainer;
correct?

A. We are limited.

Q. &he likes to do push-~ups; correct?

{
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A. She does like to do push-ups.

0. She does a lot of push-ups, doesn't she?

A. We try to do push-ups --

Q. And what about the -- I'm sorry -- I cut you
off. ‘

A. 1It's not -- it's actually good for the back,
SO,

Q. And what other exercises does she do?

A, We try to de some arm weights. We try to do
some lunges, some core work, planks.

0. &nd do y'all do this on- the running days or on
other days?

A. I don't think we have a rhyme or reason to it,
just if we - whatever we feel like working out.

Q. Okay. And how much ave you paid per month for
yoﬁr training?

A. Well; a lot of times we just -- she's a family

friend, so we just work ~- we're workout partners. She

is a ¢lient of mine. And sometimes she'll pay me by

the hour for that, but not -- most of the time, we're
just running as friends.

Q. And when you're paid by the hour, how much is
that?

A, 1§ that relevant?

Q. That -- well, somebody can object if they
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want, but I've asked the gqguestion. No one has objected

A, Okay.
Q. So I just ask how much --
A, It*s $50.
Q. 550 an houxy -—-
A. Yes, sir.
Q. == to work out together?
A. 'fes, sir.

MR. BROWN: Okay. I beg the court's indulgénce.
Every moment I'm guiet, I'm cutting éoméﬁhing'oﬁf the
list. Okay.

THE CbURT:"Okay. It's gettihgxraaILQUietw

‘BY MR. BROWN:

Q. When did you first go back and see Mrs:
Connelly after the accidant?

A. I . don't recall the exact give time.

Q. é day? A week? A morith or Two mpnthS?

‘A. Maybe -- I honestly don't want to answer
becapSQ_m don't .remember the exact time. And I'm
afraid if I say the wrong time. ¢

Q. I'il try one more; and if Vou don't remember
that's fine. Was it Before .or after her surgeryi did
you see Her before heéer surdgery?

A, Before, ves, sir.
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Q. Okay. .Now, you said your son was fresked ng-
at the —-- at the blood toming out of Mrs. Connelly;
correct?

A. Yes, sir.

Ql Okay. And we've talked about -- you took a
picturée of this blood, and you've -- you're not exactly
sure why you took the picture of ﬁhe blood; correct?

A. I -- I think hé was just curious about it, and
I was like, ©oh, I'll show you the blood. He's asking a
ldtléf-qpestidhs.and 50 —— it's just my way of saying
this i ‘what happened. - -

Q. O©Okay. And then Qen'weré askgﬁ‘at yoﬁr
deposition, "My son was so freaked out" -- this was

your dnswer —-- "My soh was so :freaked out when hé saw

~the blood, maybe I' just warnted to show a picture of her

‘bloeod".

A. Yes, oh, yeah, that's what I said.

@. Your -three-year-old was freaked out about thé

 bloed, sO you decided to go get a picture of it to show

him?

A. Yeah. He Was.askiﬁg a lot of qguestions about
it. And -at oné point, he :actually wantéd mé to drive
him By theé place wheré wé were and: ...

@: And theh go td the one picture -- 96, Pam.

Are you able to specifieally, not genérally, but
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specifically show the point Qhere Mrs. Connelly fell in
that picture? Where she trippéd?

A. Right. If I point, right about there. ) :

Q. Yes, ‘ma'am, |

A. Right around there; somewhere around there.

Q. Somewhetre -- soméwhere around there?

A. Yes. '

Q. That's a fairly large area, would you agree?

A, VWell, not<if'you're5a person running, and
that's where. you fall. That's actually the:size of a
body, .if you think of it. i'just,remember hearing a
loud bang. -

. Q. At ti@es,.yiali run -in thé strest; correct?

‘You and Mrs. Connelly?

A. Yes, sir.
Q. OQOkay.: &And I'll be honest, I 7just sort of.
don’t understand this, but maybe -- |
A. Yéu don’t understand the running?
T, Nc‘:‘, "I'm getting to my gquestion. I'm
editorializing, which I shouldn't. <You testified that

you teased Mrs. Coénnelly about the portapotties, and

not having to smell the portapétties. And you also

stated you would at timés tease her -abgut the flowers;
right?

ﬁ - Y e.S, S ir,.
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Q.

And did y'all used to stop and smell the

flowers when v'all would run?

A.
Q.
A.
Q.
fiowers;

Al

Sometimes.

And y'all still do it somebimes; correct?

- I mean, she doesn't as much as I did.

But now v'all still will stop and smell the
right?

Well, it's more of like a walking by, like you

smell cut grass, or. dog poop in the street, like -~

it's just part of -~ I'm a runner, and it's just part

of- an observing nature.

Q.
A.

o

Okay. But that wasn't my question.
Yes, §ir.

Do you and Mrs, Ccnﬁelly stop and smell

flowers when y'all are' out running, periodically take a

break and say, oh, look, that's beautifnlf I ~--

A.

it.

I still do it out of habit, yes.
Okay. - And dbes she ever do .it?

Well, she'll make the commeni, I don™t smell

But does she at least do it?

Doe's she attempt to?

Yeah.
Not as much 4ds, say, she —- rndt -— nd.
Okay. &o¢ —-- but she still does try to do it?
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In cother words, she doesn't get into it as much as she
used to -

"A. Well, she might -- she might lean over to
{(indicated) and then shrug it off.

Q. And then you tease her about it?

A. No, I don't tease her anymore. Are you
kidding? I used to tease her perpetually, but all
right, you can't smell it. Because she always would
tell me, it was --— doctor told her it was coming back.
So, .you joke to someone who is going to get better.

Obviously, you never tease somebody if it was-a -- if I

‘knew it was»SOmeﬁhihg that was going to be perpetual,

Q. Okay.

A, The same way I teased her ‘about her foed. I
mean, I used to joke, te her, I'd be like you're no fun
to talk to-about food anymore. Do you think vou would
ever do that ‘to someone who can't taste it, no.

Q. ©Dkay. Has -- has Mrs. Cohnelly ever ‘told you
that she cannot completely sﬁell?

A. Yes.

Q. Has she -~ ockay. Now --

A. T don't think she wants to make me feel bad, I
think she is just saying when I point something out,
she's Ylike I can’t smell that.

Q. And that comes out when y'all had talks about
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how the accident has affected Her since the taste and
smell?

A. No. It's more of Like, oh, I stink. And she
goes, donﬂt worry, 1 can't smell it. So —-

Q. Sc it just comes up at times?

A. Yeah.

Q. Okay.

A. Like, ch, that portapoétty: I mean, they don't
smell great. |

Q. And y'all like to talk about the fodd and
stuff; correct?

A. We always did, yes. I den't -- I know that

she ahd Billy, they used to eat out and that was their

passion, and I don't édt out -- I‘Vengt.kids. So we

just used to just talk about our meals out and stuff.
It was fun for me.

. 9. ©Okay. On page 20 -- z.méan, page 60 of your
deposition, line 20, "™HES Mrs. Conhelly ever expréessed

té you any thoughts about hdéw this accident has

affected her sense of tastée and smell?” Answer: "It's
come up." Question: "and Wwhat has shé said about that
or how has it come up?" "It"s comeé up because I --

well, because I, as & fitness person, like to talk
abodf food and healthy eating and stuff. And I

definitely noticed a difference in the way sheé talks
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about it now in terms of she can't smell and taste as
well as she used to". ’

A. Right:

©. ©Okay. That's a difference between as well as
you used to and’having a total inability bto smell?

‘A,  Absolutely. But I don't havé her mouth, so I
don't know. I mean, she verbalizes to me that she does
not talk about food any more. She says I can't taste
it. It doesn't taste -- it doesn't mean as much to
me ‘-~ where ‘as I used to -- oh, was it good? What did
you 'get, QfVI made this last night. You should have
tried it. BAnd she would blow it 6ff. Do yqu‘want:the
recipe? HNo.

Q. And you said you no longer tease her about: the
Flowers; correct?

A. No.

Q., And I'd like to read on from your answer, "and
also wheh we're running, I'm a big like to smell the
flowers persorn. #And. she definitely doesn't get into it
as mu@h'as she used to, bécause I tease her about it".

A. Well, I —-

Q. That's not past tense, .that's when we're’
runiiing, I tease her about it --

A. - T think the whole thing is that it was

always such a joke in terms of the doctor said it would
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come back. And so I would just say -- make little
jokes about it. And we aré gdod friends. I never
knew -- I honestly -- she's not the type to put this on
me and make me feel bad ever.

Q. Bo -~

A. 1 would feel bad for a frieéend, she was like
that, and she would always --.she would just always
tell me, I don't smell it.

Q. And she ~-

A. Oh, right, to me that's a little -~ I mean —--
Q. You -~
A, I don't make fun of her. I don't make fun -of

her like T -give did when she first would talk about it.
Bed¢ause back then, it was absolutéely —-- oh, den't you
think you should -- arén't you werried now. No, no,
the doctor said it's normal. So I would just make
jokes, like oh, right: And now I don't obviously make
comments. because it's -- whénr you naturally sméll all
the time, yoéu don't realize that that could be
something that other people don't.

©. 1 understand; but youxr answer was “"when we are
running, I téase her about it"?

A,  Okav.

Q. "I used to tease her about it“--

A. There might De little comments that come up.
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I don't tease her like I used to.
» ©. And, obvicusly, does it greatly upset her when
you say something to her?

A. We are goods friends. T don't think she’é
upset about it. She tries to stday positive. She does
stay positive.

Q. She is a very positive person, isn't she?

A. Right.

Q. And has a good life, doesn't she? Déspite

dealing what whatever she's dealing with on the nose

issue or the fcod, she has a good life, ﬁqesn*t she ——

MR. GRUENLOH: Objection, Your Honor. I mean it

calls for ——

THE COURT: I'll 'sustain theé objection.
BY MR. BROWN:
.. Q. Does she indicate she,likeé to go out to eat
with her daughter?
A. I think she likes to spend family time with
her kids, yes.

Q. Okay. Do .you know if they like to go out to

.eat a let?

A. I know the daughters love to, yes.
Q. Okay. Do you know if the momma goe5 with
them?

A. I would go with my kids if they asked me to go
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out to eat, any tin€ they asked. I hope ny kids, at
that age, are still asking me to go out to eat all the
time.

Q. . Me too. - And because —-

MR. BROWN: Well, I think I'm close to closing,
Your Honor, but I just want to make sure we've

clarified this, so I think I need & little bit more -=~

actually, bedg the court's indulgence?

THE COURT: Yes, sir.

(PAUSE.)

MK. BROWN: You know what, Ms. Smith, I believe
you have answered all the guestions that I have for
you, and I 'appreciate your '‘answering them’ very, very
much. Ifmwsérryy

THE CCURT: Thank you, sir. Redirect?

. MR. GRUENLOR: Thahk‘yoﬁ,axour Hornor.
REDIRECT EXAMINATION BY MR. GRUENLOH:

g. Ms. Smith, you were asked a number of
guéstiodons about whether or not this looked the same as
the day that you and Rosemary ran by. Just te make
sure we're clear on this -- can you, in your own wgrds,
tell the jury today, while you're uhdéerath, tell 4ds
does this depiet what it locked like that day? -And if
it doesn't -~ if there's any little detail, just so we

can all be <¢lear on it, if there's any little detail,
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et us know what's different --

MR. BROWN: Objection, Your Honor. That just
calls for a narrative, asking the witness to give a
long narrative. There's no guestion --

THE COURT: Overruled. Go ahead.:

A. Yes, sir. That's the way it looked.

BY MR. GRUBNLOH;

Q. Okay. This is-the way that it looked?

A. Yes; sir.

Q. Mr. Brown showed you 'some testimony from your
deposition, and I've got the rest of your testimony
here. And he wasitalking to .you about whether or not
you noticed the fence being down the week before. Do
you remember that back and forth between you two?

A. Yes, sir,

Q. Let‘me‘§hOW'ygu the rest of your testimony on
that. |

MR. GRUENLOH: Pat, ¢an you pull up page 68 of her

deposition.

. BY MR. GRUENLOH:
Q. And, Coxri, can you goé to that?
A. Yes, sir.
Q. Ana if you go to page 67 first, down -at the
bottom, whHere it says -- and, Pat, you can stay right

there. The guestion starts on page 67. The guestion
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is, "Probably. Okay. 1t's more probable than not, you
ran on REDACT] Street the week before, do you recall
anything -- anything about this particular site?" And
your response was, "I remember noticing that it was
messy” -- do you see where I'm at?

A, Yes, sir.

Q. AlLL right. And then the questicn was, "Do you

\
recall anything specifically" -~ taiking about the week
before -- "do you recall anything specifically about
the siit fence or the black fence that" -- and what was
your response whén you were under ocath that day?

A. "It was down." .

Q. ‘And that's your testimony today, isn't it?
A. Yes. |

Q. Were vou telling the truth then?

A, Yes.

Q. Are you telling the truth today?

A. Yes.

Q. Do you remember you told us that you went out
and took some pictures because Mr. Connelly was freaked
out because he was out of town, and he didn't know what
the site looked like, and he wanted té know what the
site looked like?

A: Yes, sir.

0: Let me show you your testimony.
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MR. GRUENLOH: Pat, puil up page 81, 92.

BY MR. GRUENLORH:

Q. {Cori, can you go to page 9172

A. Yes.

Q. You were asked about whether or net there were
workers at the site that day; do you remember that back
and forth?

A (Noddéd affirmatively.)

Q. 1If you read along with me at page 91 of your
deposition, beginning at line 19, "Okay. Do you
remember -- I thought your testimony was that you
remembered some workers being on the site at the time
of the fall. I mean; you don't -- I'm going to
assume -- and let me know if I'm wrong, but you don't

know how many or their names, or" -- And then your

answer, "No, the only thing I remember is that after

the fact, I remember saying that I thought it was weird
that no one asked if her —-- if she -- if she was all
right. 7T mean, she's a bloody womén lyving on the
sidewalk" -- was that your testimony?

A. Yes.

Q. Isfthere any doubt in your mind that there

were construction workers at REDPACTED ™+ ] Street on‘Juné

%, 2011, when you and Mrs. Connelly ran by?

‘A. Yeah,
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MR. GRUENLOH: ~ Thank you for answering my
questions.

THE COURT: Ms. Smith, you may step down. Thank
you very much.

THE WITNESS: Thank you.

MR. GRUENLOH: Your Honor, may we approach?

THE COURT: Mr. Brown, do you want to mark that
deposition as ; court's exhibit?

MR. BROWN: Yes, sir, Your Honor,

THE COURT: If you'll find it for me; I'll be
happy to.

MR. BROWN: T will éet right on that.

THE ‘COURT: Okay. TIf you'll mark that -- Court's

Exhibit what?

COURT RERORTER: Five.

THE COURT: Five. Okay-

(WHEREUPON, Court's Exhibit No. 5 was marked and
made a part of the record.)

‘(WHEREUPOE, a bench conference was held,)

THE COURT: All right, Madam Forelady, I was
trying to talk te the lawyers to sort of get a feel for

how many more witresses they had, and how long it was

‘going to take for this trial to bring it to its

conclusion.

Lét me ask you this; .is therée any membér of the
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jury that canhot ~~ I know this mornihg thére was some

traffic problems on James Island, I-26, and prdbably

"other places -- is there ahybody that. canndt be here in

the morning at 9:007 1If you've got childteh‘prObléﬁs,

or problems please tell me now, because I'm thinking

about starting at 9:60. Unless somebody says they just

¢an't be here tomorrow at 9:00 -- is tﬁgbé aﬁybody_ﬁhat
cahncé bé here tomorrow at 9:007?

See, my problem is if 10 ‘of you show uﬁ'at S;Dﬁ,i.
and two of you show up at 9:30 - can"éii qfﬁygﬁ be
here at:9:00?< |

(All_éné@eréd ;n'affirmatiVQﬂ} _

 THE COURT?  All right. Bé heére at 9500 in the
morning, we'll gef Staftéduatf9566 in the morhing.
Piease‘ddn”t d;scuss the caseé aménQSt YoniSélves or’
anyone else; ard dbn'f do any éléqtrqnic invesﬁiégﬁioﬁ<
about the -~ the issues in this case please. Sée you
in the mvrﬁiﬁg 4t 9:00. Havé a good .evening.

{WHEREUPON, the jury leaves théwcdurtrOOm»ét
amxammmﬁu;4wéggm>‘

THE COURT: All right. Let met s&e the lawyers .up

‘here just & second please.

{WHEREUPON, .2 bench .confererice. was held; '‘and the

tfial concludéed for the day.)
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THE COURT: All right. Anything from the
plaintiff before we bring the jury?

MR. GRUENLOH: WNo, Your honor.

THE COURT: Did you work anything out with the
doctor?

MR, GRUENLOH: I did get a phone call back, and I
think that we've gQﬁ everything that we need on the
eéxhibits. iI”vé already discussed that with them tdday,
80’ our witnesses dare going t0 pé& Mr. Thomas and
Chexistina, then the plaintiff anticipates resting.

THE COURT: So you'fe not going to be calling the
doctor?

MR, GRUENLOH: No, sir.

THE COURT: Qkay.. AX1l pight. All right. Bring

us the jury, please.

MR. HINES: ~our Henor, may —-—- may it please the
court. Before the jury comes in -— I wanted —- this is
housekeeping-wise. You mentioned; .I believe, the first

witness today is going to bé Mr. Thomas, and I've made

‘that motiodn previously about thé request to admit —-

THE COURT: The first witneéss is what?
MR. HINES: I beliéve, Mr. Thomas, Jeff Thomas is

going to be the plaintiff's withess. And I think that
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the issue will likely come up in this -- with this:
withess about --

THE COURT: I thought we Said we would listen to
some of them in camera whenever we're ready to do it.

MR. HINES: My mistake, Your Honor.

THE COURT: Isn't that what we said? Whenever you
get to the issue where you want t¢ modify --

MR. HINES: Your Honor, my --

‘THE COURT: -- the request to-admit? Is that what
you're talking about?

MR. HINES: My understanding from yesterday's
discussion from the bench was that perhaps --—

THE COURT: I was just telling you my thoughts. 1I
haven't ruled yet. Okay.

ME. HINZS: Thank you, Your Honor.

THE COURT: And I think I ruled from the bench;
and I said whenever we get into the. issue of what the
purpose of the silt fence was, we would do an in
camera, and I would rule. |

MR. HINES: Thank you, Your Honor.

THE COURT: Now, I haven't ¢hdriged that. I was
telling you yesterday, for your information, that
wasn't on the record. I haven't ruled yet. 2and I will
still listen to vour argument’s dt the appropriate time.

MR. HINES: Youwr Honor, I was -- I was mistaken.
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L8t me make cléear, the last thing I want'td do is argué
after you've rule;, so I'm going to sit down.

THE COURT: Okay. Thank you so very much. All
right. Anything else befocre we bringAihe jury?

MR. BROWN:- No, Your Honor.

THE COURT: Okay. Thank you very much. Bring us
thé jury. ' |

' COYRT REPORTER: I marked.the two wvideo
depositions we listened to as court’s exhibits.
(WHEREUPON, Court’s Exhibits Neos. 6 & 7 marked
and madé a part of the record.)

THE COURT: All rights I meaﬁy just let me know
whern wé&'re ‘going into that silt fence issue, and we'll
go in camera. Okay?

MR. HINES: Thank you, Your Honor.

MR. GRUENLOH: I could tell Your Hobor it's just
going to: be simpIy:Qne.qUestion. JAnd when hé-énsweré
as I expect ‘he is, 'thén I intend tc show him the
request for admission:

THE: COURT: I understand.

. MR. GRUENLOH: And I will —-- beéfore I ask the-
quéstidn,:l'll say maybe --

THE COURT: Just let me know and I'll send the

jupy out and listen to it in caméra. I told him I

would do that.
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MR. GRUENLCH: Veéry good, Your Honor.
THE COURT: Okay.
(WHEREUPON, the juiy*eﬁtefs the courttroom at

approximately 9:18 a.m.)

THE BAILIFF: All jurbrSware present, Your Honor;

THE CCURT{ Thapk you very much. TIf the
plaiﬁtiﬁfs‘would‘¢all'ﬁheir‘next.witness, please, sir.

MR. GRUENLOH: Your Honor, the plaintiff calls the
dérpbrateffepfeséhtatiVe of Winsor Custom Homes, Jeff
Thomeas ; A

‘THE COURT: Okay.

JEFFREY THOMAS, after having

been duly sworn;. Eesﬁified as follows:

THE CLERK:; Please be _se;,at_eéi., ‘When seated, please

state your first and.Lasi name, spelling your last name

loudly and glearly into‘the-microphpne;

THE ‘WITNESS: nMy“name«istéffreylThomasJ The last
name i§_§?§l¥ed.i"h“0~mva*8-
‘MR. GRUENLOH: Good morning everybody.
DIREcr'ﬁxamiNATzon BY MR, GRUENLOH:
Q. Good morning, Mr. Thomas..
a. Goéd‘mggﬁiné;

Q. The property that we'lve beén talking about

during this lawsuit; REDACTEDT ™) Street, you were the

general coentractor for ihﬁﬁ-pﬁépertyzvcorregt?
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A, Correct.
Q. All rignt. And a point of fact, youl company,

Winsor Custom Homes, was the general contractor for

that company; correct?

a.

Q.
and also

Al

.Q‘.

Correct,

And you're the owner ﬁf Winsor Custom Homes
the corporate represéntative?

I'm the owner of thg company.

Okay. And -— well, let me ask you, sir. Are

you dénying dny responsibility for this accident?

A,

Q.

Yes.

Are. you denying that -- are you also denying

that it was foreseeable that someché cdbuld be passing

by. on a publit sidewalk, and that their foot could

gatch on

MR,

this fence and fall .down?

HINES: Objedtibn, Your Honor. It ¢alls for

speculation.

THE

COURT: 1I'll sustain the objection. Rephrase

your question, pleasé.

BY MR. GRUENLOH:

Q.

Did you anticipate --= did you ever anticipate

that someone could be walking by of Jogging by on the

trip and

MR.

public sidewalk in front of this construction site, and

fall over this'fence?

HINES: Objection, Your Honoxr. It calls for

ROA 388
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a ~- speculation —--
THE COURT: Overruled. Go ahead.
A. Did I anticipate that someone jogging by could

-

trip oh & silt fence? -— I don't know that it ever
crossed my mind.' But in a construction -- a place like
Daniel Island, where there's construction all over the
place, things haépeh. Things get moved around that are
beyond the control of the contractors. And, dquite
frankly, I think anvthing can happen.

THE CdURI: ﬁrh Themas, let me :—— let me say one
thing; please. You can aqswer questions ves or no, I

don't know; I don't understand, you can give any

~explanation that you want to give. ‘Okay. But listen

to the question, and answer the question, and give your
expla%étipn,A’Qk§y?

A: Qkay. Yes, sir.

éy MR. GRUENLOH:

Q. Let me ask my question one more time, sir.

A. Yes.

0. Did you anticipate that someone, who was
passing by on the public sidewalk, could have tripped
snd ‘fallen Gver this black plastic¢ fence that was
laying on the ground?

A. 'No.

Q. But you are héré today —-- you've been here and’
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vou've seen all the testimony; correct?

A, Correctl

Q. All right. But you understand that your
lawyers are here suggésting that Ms. Connelly and Cori
Smith ought to have anticipated this and stayed away -
from that? "You understand that, don't you?

MR. HINES: Obdection, Your Honor.

THE COURT: What(s your legal objection?

MR. HINES: Attorney/client privilege. Didn't he
say what your lawyers are saying?

THE COURT: What's -— what's your legal objection?

MR. HINES: Hasn't he asked what vour lawyers
position is —- what your 'lawyers --

THE COURT:. I thiﬁk‘he‘askéd what his position is
through the. attorneys,- I believe.

MR. GRUENLOH: And, Your Honor, I wasn't referring,
-- to be clear, 1 wasn't referring to anything that
he's been told in confidence.

THE COURT: I uﬁderstand.

MR. GRUENLGH: : I'm just talking about what's
happening --

THE CQURT: Just rephrase your question.

MR.- GRUENLOH: Sure.

BY MR. GRUENLOH:

Q. You've been heré in the courtroom all week;
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correct, sir?

A. I have.

. Q. And you understand that Winsor Custom Homes'
position is that Cori Smith and Rosemary Connelly
should have anticipated that this was a problem, and
therefore it's their fault?

A. I don't know if I'm doing this right, but
there's an explanation ﬁee@ed_here;

THE-COURTi You can answer thé guestion, thén you
can give whatever explanation you want to give, please;
sir. |

- A, .QkéY- Ask: me that question .again, please.

- EY MR. GRUENLOH: |

Q. Sure. You understand that it's your company's

position, as has been expressed in this courtroom this

week ~- that you've been here with us -- that it's

Rosemary Connelly and Cori Smith's fault ‘that this

accident hdppened because they should have anticipated

.it? Do you understand that that's the position that's

been expressed here; don't vyou, sir?
A. I don't totally know that that is the posifion

that I'vé seen from the past four days. I don 't know

. that that's come up.

.¥

Q. Are you saying to this jury right now -= I

want an answer on this question, and théen we'll move on
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and cover some other subjecﬁs. But are you‘sayinq.to
this jury right now that this was, in any part, Ms:
Connelly or Cori Smith's fault because they.should have
anticipated that this fence could have caught her foot
and caused this fall?

A. I would say if you see a dangerous --
potentially dangerous situation in front of you, as
you're running; you should probably aveid it as far as
possible: |

Q. You were out at the property on Aearly a daily
basis as the gé&neral contractor, were you not?

A. I would say a daily basis, generally speaking.

Q. TIs iz yOﬁr.;egtiMbe that they shoéuld have
anticipatéd the dangéious condition, as you put it,
when théey sidaw it? But you, as the general Cconhtractor,
when you went oul there ko that site every single day,
you should not have anticipated it?

. MR. HINES: Objection, Your Honor. That assumes
facts pnot in evidence.

THE COURT: Overruled.

A. I didn't see this condition.

BY MR, GRUENLOH:

Q. 'Po you understand, sir -- I just want to. know
right noéw, whether or not you';é telling the ladies and

gentlemen of the jury -- because you've already said
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that you have no responsibility for this. What I want
to xnow is if you're telling these folks,'under cath,
that you believe that Rosemary Connelly and Cori Smith
have responsibility for this accident because they
should have anticipated it?

A. I'm not always a believer in direct
responsibility. Things happen, accidents happen.

Q.. My question. to you is, aré you telling thesé
ladies and gentlemen.thét Cori Smith and Rosemary
ConnellyJ that it was their fault because they should
have anticipated it?

MR. HINES: Objeéction, Your Honor. What's -- Ms.
Smith's fall?

THE COURT: Overruled.

BY MR. GRUENLOH:

0. And please —-

A. Can I sa§ there -- there may noi be an
absolute faulk.

Q. All I want to know -~ T dom't want to talk
about phileosophy or anything like that. I just want to
know the dnswer to: a very simple question: Are you
séying to this jury that this was, in any part,
Rosemary and Cori Smith's £f£dult —- that it was their
fault because they should have anticipited that this

fenée'COﬂld trip them? Is that what you'rfe saying to
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tﬁese folks, that it was their fault?

A. I guess if you want a yes or no ansvwer, the
answer is yes.

Q. ©Okay. And vet when I asked you earliey¥ about
whether'or not you could-anticipate it, the contractor
who is oul there every single day, who presumably walks
past the black plastié barrier every single day, ¥you
said —— you kind of equivocated, do you remember? You
said, I'm not real sure. But you think ~~ it's pretty
clear in your mind now that it's their Ffault because
they should have anticipated it; is that what I
wndérstand?

A. You know to the extent that I knew thdt the
silt fence was down -~ ¢kay -- I'm generally fixing theé
silt fencé as soon as possible -- as sodn as humanly
possible. and I'm not on that site every single day of
the week.

Q. You do —-- you do recall that when you

testified dt yolur deposition under cath, that you told

‘mé that you were ocut at the site on a daily basis;

corfecé?

a. I believe —- I bélieve what I testified was
that I'm on sites on a daily basis with genexal
exceptions.

Q. I have your sworn testimony here; and we can
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open it up.

A. Sure.

Q. But what I want teo know right now 13 did you
tell me in.yecur deposition that you were out there on a
daily basisg?

A. 1 believe what I told you in the deposition —-
and I could be wrong. This happened four years plus
ago. My deposition was a year ago,‘ znd I believe what
I said in my éepogitién was,lyes, I am on the job site
to thé extent possible.. And I am on the Job site --
I'll do a drfive-by to the extént that I feel it's
necessary. ‘

Q. Let me make Suré I unhderstand.., So in the days

and weeks leading up- to June 6, 2011, vou were there on

.a daily basis; correct?

A, I.don’p know..

Q. Well, let me come back to that. I want to ask
you a few guestions &bout some of the work thHat you
have done out at Daniel Island. And I think you told
me that youtbartiéipébéd.in the construction of about
80 homes &ut at Daniel Fsland>OVe$ the years; is that
right?

A. That's gorrect at the time, yes.

Q. And you've béen a ¢ontractdr, 'a genéral

contractor for going on 18, 19 yéars?
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Al AdtUally aﬁout 19 years in South Carolina, and
about four .or five in Massaéhugetts.

Q. And the 80 homes that you have participated in
the construction of out &t Daniel Island -- I mean,
bDaniel Island is not the daly work that your company
does? You do work in West Ashley?

A, We've done work in West Ashley, correct.

Q. And you do work -- you've done work in
Charleston?

A. Yes.

Q. All} right. You've done work -- where else.

have you done work; Sullivan's Island?

A. Sullivan's Island. I'wve done work in the City
oi Charleston, .Mouht Pleéasant, West Ashley,
unincorporated Berkeley County.

©. That the 80 homes that you'wve doné work on. out
on Daniel Island, that's only @about 30 percent -- T
believe you teld me -- of your overall work in terms of
the hHomes that you've cdnstructed?

A.  Yeah. Again, I -- I still haven't done the
numbers. I revieéwed that testimony. In numbers wise,
40 percent. Dollar volime wisé, 50 percént. I'd
really hawe to look at the numbers. And T hever —-
following tHat deposition, I never éver reviewed those

numbers.
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Q. Let me just make sure I've got something
straight before we éo on today. Do you remember whén
we took your deposition, and you were noticeéed as what's
calleéd the corporate representative of Winsor Custom
Homes; do you recall that?

A. Yes. I'm not usually referred to as a
corporate representative. It's not a corporation like
yoeu would think of IBM or Coca-Cola.

Q. All right. But for legal purpcses, you

understood that whén I took your deposition undez cath,

you were the corporate representative of Winsér Custom

Homes; agree with me?

A: Yes.

Q. ALl right. And part of that was, you were
offered as the person most knowledgeable about things
having to do with Winsor Custom Homes; reme&bér that?

A. Yes. The only person knowledgeable about

~things that happen with Winscr Custom Homes.

Q. All right. And likewise, you were offered as
the person most 'knowledgéable about the black fence
that we've been talking so much about?

A. Correct.

Q. I just want to make sure before we go on,

you're not goirg to tell these folks here today -- a

couple of years now after we've taken your
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deposition -~ I think well maybe at least a year, a

year and a half, you're not going to tell them that

there's semebody else more knowledgeable, are you?

A, Within my company?

Q. You're not going to tell them that there's
somebody more knowledgeable about Winsor Custom Homes
and this black fence, are you?

MR. HINES: Objeéétion, Your Honor. That's ijust
vague.

THE COURT: What's your leégal objection?

MR, HINES: The question is -~

THE COURT: What's your legal objection?

MR. HINES: Well, asked and answered.

THE COURT: Overruléd. Go ahead.

A. So could you ask me that adgain, because I'm --
I'm haéing tzéuble following what vou're asking.

BY MR. GRUBNLOH:

Q. Sure. You're not going to tell the ladies and
gentlemen of the jury teday that there's somebody
else -— in other words, you'ré not going say, I don't
know, Mr. Gruenloh, you better go talk to somebody else
about that. You're not going to say that there's.
somebody who has’ more informatiodn at Winsoxr than you do
about these events?

A, Am ¥ not going ‘to -say that? I'm not going to
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say that to the extent that there's an elément of these
events that we haven't talked about, that may.reguire
the expertise of somebody else who has worked with me.

Q. Okay. Well, let me just be clear: A&As the
general contractor, you are the one who was responsible
for this éite; correct?

A. Yes.

Q. All right. And even though you had
subcontractors working out there, you weré responsible
for supérvising and reviewiﬁg the subcontractor's work;
right?

A. Yes.

Q. And have you ever heaxd the: old saying the,
the buck stops here? It was Harry Truman that first
said that. 'And I think it was in -- I think the Judge
can tell me if I'm wrong —-— sorry, Judge. I think it
was in relation to(him dropping the atomic bomb. And
he said, you know, there are other people that may have
déne this, that and the othér, but the buck stops here.
Are you familiar with that saying?

A. I'm familiar with it.

0. All right. Doeé the~bﬁCk stop with you as it
relatés to the maintenance of your construction $ité?

A, I -- I would say that's —— I would say that's

acturate to the extent, howevér; thereée are certain
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trades -- for instance, my dry wall contractor, part of
thelr contract is te clean up all the dry wall, put it
in the dumpster and get it out of there. Okay. So is
it my responsibility to pick up the dry wall after he
drives away and all the dry wall falls out of dumpster
I would say it's part of his contract. 7Tt's the dry
wall contractor, so I can't say that unequivocélly.

Now, is it my respogsibility to call the dry
wall contractor? Yes, and tell him you've qot.dry wall
all idver the street and it hneeds to be cleaned up and
get over there.

Q. WNow, you ¥ecall that this lawsuit has been

pending for -about two yedrs? I'm sure you do.

A. Two? I thought it was four, but go ahead.

0. Well, the lawsuit itself has been pending for
dbout two years; you recall that? Is that yeés?

A. X honestly don't know when the suit was: filed.
So if that"é what you're telling me, and that's when ‘it
was, then yes. |

Q. I'll tell you what, whether it's four years or
two years; Qou and your attorneys have had an
opportunity for fhe last;four to two vears -- whatever

it is -- if you thought that it was anybody else's

Tesponsibility, other than your company, you had an

oppertunity to bring thém into the courtroom and have
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them answer to this jury for what you thought they did
wrong?

MR. HINES: Objectior, Your Honor. That's —-—

THE COURT: What is your légal objection?

MR. HINES: He has lawyers to represent him. He's
not & lawyer --

THE CQURT: What's your legal,objection?

MR. HINES: He's asking -~ calling for a legal
opinion.

THE COURT: Overruled. Go ahead.

BY MR, GRUENLOH:
Do you understand that, sir?
You've got to ask it again.

Sure.

LA SR S )

It's & complicated question.

Q. wWell, let me just get right to the point,
You've not brought anybody else at any point ia this
lawsuit, to your knowledge, and sued -them and said
Subcontractor A or Subcontractor B; this is your fault,
not mine -- you've ﬁot done that at .any poinb,‘have
you?

A. .On advice of counsel, no.

Q. My point in éll this, if you can start to gee

the theme, sir, is I asked you whether you thought it

was -- because I asked youw right away, do you bear any
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responsibility for this? And you said to me that you
did not; do you recall thaﬁ?

A, I recall that.

Q. And then I asked you, if you thought that
Rosemary and Cori had any responsibility for causing
this accident. And we'll let these folks decide what
you answered. And now I just want to make sure you';e
not here alleging today that there's any othér party
that bears some legal responsibility that you're going
to point the finger at, are you?.

&. Is there any other party that I am-gding to
point the finger at? Wo.

Q. Okay. ”You agree that Winsor Custom Homes had
the responsibility, not only to construckt the black
plastic fence, but also to maintain the black plastic
fence; don't you?

A, Yes.

MR. GRUENLOH: Pat, can you pull up --

BY MR. GRUENLOH:

AQ,' I want to ask you jusf some general questions
about this fence, and we went through some of_;hgse
things in your depositign.

MR. GRUENLOH: Can you pull up that March, 2011,

photo. There we go.
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‘BY MR. GRUENLOCH:
Q. Do you have that in front of you, sir?

AL do.

)

Q. Is that REDACTED | Street?

A. Yes, it is.

Q. All right. And you were -- again, you wére

. the general coentracter for that site; correct?

A. Yes.

o The black fenée that we've been talking about
this ﬁhﬁﬁe:ﬁﬁial, that's the black fenéeréhat goes
arbnhd’thét‘prgperty therey; right?

'A.'- Right. .

Q;?,An& you've got a. responsibility to put that up
pretty early in the process, would you agree with me?

A.- Yes, I -agree with thaﬁ.

o -Ana as a matter of fact, you know. -- because
you've done a lot of work out at Daniel Island, that
the Daniel Island ARB requirés. you to put oné of these
p; right? |

‘A, Yes, they do.

§. And you've becomé Familiar with the Daniel
Islafnd Guidelines that say what you have to do with
respect '.t’b‘ thesé fences; haven't ‘you?

A, YEE. |

¢. And you know that if ore of your fences like
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this goes into disrepair and is allowed to get into
disrepalr, that Daniel Island cah warn you; right?

A. Correct.

0. And then they can fine you; correct?

A. They will fine you if you do not correct the
situnaticn, ves.

Q. And they will warn you if it appears that you
have failed to maintain the fence; is that correct?

A. They will warn us; yes.

Q. Okay. So this thing -- Ehié fence goes all
the wdy around the property lines; is that right?

A. It goes around the disturbéd areas:

Q. Okay. And it is attachéd -+ we can ¥Xind of
see¢ in the photo, 'it's supposed ‘to Be attached to the
stakes? The stakes hold It up; right?

A. Correct,

0. And it's -- I think you teld me in your
deposition that the materials attach to the stakKes by
staples; is that right?

A. Correct,

Q. Do you have a staplé gun ‘in your truck?

A. You know, I == I‘havéi And half of the time
when I go out and fix these things, I end up leaving
them -- leéaving ‘them oh 'thé job site. So I -- I get

theém:. I lose them. I get them. T lose them.
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certificate.

Q. Back in March of 2011, you would agree with me

1. that this fence,Aif you kind of look at. the front area,

it's starting to come down a little bit; 4o you see
that?
A. It is drooping, yes.-

Q. Thisgphoto, by the &ay, this was taken from

the production of documénts that Winsor Custom . Homes

provided to'ﬁsﬂ You're aware -of that, arén't you?

A. Yeah. I think this came frpﬁwan elevation

N

fMRg‘GRUENﬁOH: <Your'ﬁénorhlif'the court would like.

a copgy:-of this, I can.-- because I'm:probably net going

to hgvé,ﬁb look through it.

fHEfé@pﬁTi ;Gkéyl ‘Thankgyou,'éirl

‘MR, GRUENLOH: - You're we;@pmeu.‘

BY. MR. GRUENLOH:
:Q; Thié; Sir(fl‘il'reprgséﬂt to you,; and .ydu

khow —-- you.and -your attorneys feel free to. page:

»;hfcﬁgh it. - 1 hopé we gan do it on break or something,

?tﬁétvwéy\we ddnft.wasté.évefybody‘é‘timeg But. ‘this is

the production 6f documents that when we asked your
attorneys a whole bunch of guesStions about, vou know —-
R o o / ' '
tell us éverything yow got on this caseé; tell us
I -

everything thé@iyou got about this property -- this is

What was producéd to us; you uhderstand that?
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A. Yes.

0. I'm going to put that right there for'yom.

Thé drooping that you were talking about -- and, again,
this -- that phoﬁo was produced to us in this
production; you're aware of that, righ£?

A. Yes, if I believe this came from the elevation
certificate.

Q. ©Okay. And you're not disputing that this
wasn't taken. on March 21, 2011, are you?

A I am rot.

¢. So just back real quick to whose
responsibility this is ~~ you were aware that sometimes
your subs ~-- your subcontraetdrs would have to sort of
use the middle of the fence as a -- as a étep over, and
sometimes they would drag materidls over it; is that
right?

A. THat is right, yes.

Q0. And what they're supposed to do —— you can't
redally see in this photo —— but sort of way off to the
right over there where the driveway is, there's
supposed to be a construction éntrance for them;
correct?

A. Correct.

Q. And that's where they areé supposed to ¢o?

A. Correct.
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0. And at your deposition, we kind of talked
about this and the idea was, well, darn it, those subs.
T can't always be there to watch -- I can't always be
there to watch them. And sémetimes they do this, and
they pull these -- this material over the top -- and
that's what causes these fénces to start to come down;
do you refiember yow told me that?

A. That is one of the ways that the fences éanl
come down, yes.

Q. But you toldlme, bit they don't 40 it while
I'm around? |

A. If -- if i‘m~tbere, generally speaking, they
will not trash my silt fence.

Q. Let's take a look at the photo that Cori Smith
took on June 7, 2011.

MR. GRUENLOH: And, Pat, if it com€s up upside
down ~~ there we go.

‘BY MR. GRUENLOH:

Q. You‘ve'been-ih-the_cohrtr@omk~you’ve-seén'this
photo?

A. I have seen it,

Q. You were heére when ROsemary testified that

~that's what it looked Iiké on June 6, 2011, when she

was jogging by; have you not?

A:. I was here. I believe that's what 3she
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"testified. I ‘héard —-- I hesard three different

testimonies about the condition of the silt fence the
dday this picture was taken, or the day before this
picture.waé taken.

Q. Okay. Well, you uhderstand just —-- let’s Dbe
very clear about this ~-- you understand that Cori Smith

testified that she took that phote the day after on

‘June 7th; correct?

A.. Yes.

Q. All.right. And you undetrstand that in part

bBecause, as your lawyer said, You were coéntacted on

June Tth and said --'a@nd you were told that tHere ‘was
an. injury out thére; do you iéﬁembér that?
A . Yes. I remember I was.contacted by Willdiam
Gdnnelly~indicating that his client had tripped -— -
Q. So you --
A. -- on the sidewalk in front of one of my job
sites. ‘

L

Q. So you knew on June the 7th, 2011, that

somebody had ~- or at leéast it was alleged that

somebody had gotten hurt out there on. this; right?
A, Yeés. It wad -~ it was -alleged.
Q. and going back to my original guéstion, so. you

Kndow -- you were here when Cori Smith said that she

taodk this plioto, becausé her husband 'asked hér to go
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take a photo of what it looked like, you were here;
right?

A. Rosemary’'s husband?

Q. Right. Sorry.

A. Yes,.

Q. And you were here, also, when Cori testified
just yesterday that she's the one that took the photo.
And you were here when she testified that that's what
it looked like, give or take an inch here or there, on
the day that they ran by, June 6, 20112

A. Yeah. I believe that's what éhe said.

Q. ¥You would agree with me that the condition of

the fence -- well, as it's depicted hére ‘in this photo,

that it's 70 percegnt down?

A. T think that's the number I talked about in my
deposition. . And I wdulq say, without measuring'
anything, 70 percent is about right.

Q. I might argué with you today, that this is a
hundred pezrcent down; but you've told me that it's 70
percént down; .is that right?

A. Uh-huh.

Q. Yes?

A Yes.

Q. I just do that for the court reporter.

.\ _ .

Yes.
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Q. I'm not tryihg to be rude.

A. I understand.

Q. You agrée that this was untidy; is that right?

A. Yes.

Q. And you agree tha? you would expect to be
warned by Daniel Island if they -- if sonebody passed
by from the ARB and saw this, youw would expect to be
wWwarned for this; right?

A. I would.

Q. And you also told me at your deposdition, that
you knew that this matetrial was tﬁe tyvpe of material
that could get airborne if a gowbd gust}bf’wind came -
through?

A. Yes.

MR. GRUENLOH: Your Honor, I think this might be
an appropriate time to take up the légal matter.

THE COURT:' ©Ckay. All right. Ladles and
gentlemen of the jury, I'm going to have to ask you to
go to the jury room. But let me explain something very
briefly first.

I'm not permitted to comment on the facts during
the course of this ¢dse. And sometimes when legal.
issues come up, I want to be free: td comment on the
facts with the lawyers, so I'm heafing this for the

first time just as you are, so I don't know what the

’
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facts are. And T want to be free to discuss the facts
with the attorneys, sc I can comment on them. That's
the reason I ask you to leave the jury room {sic),
bécause if it -~ I also have to make a determination
whether or noit it's admissible under the rules of
evidence.

And in making that determination, I want to
discuss the facts with the lawyers, so I ask you éc
ledve Ehe courtroom. Because if I decide it's not
admissible under the rules of evidence, I don't want
you .to hear it. So that's the reason ~*.I'm not trying
te hide anything from you; The lawyers aren't trying
to hide anything from yoeu. It's just the way I have to

deal with making my determination of whether it's

‘admissible or not admissible.

Please go to the jury room, don't discuss the
case. I"ll get you back just as scon as we can.

(WHEREUPON, the jury leawves the courtroom at
approximately 9:49 a.m.)

THE COURT: all right. 1 understand we're

going ~- 1 had ﬁaken the defendant's motior under Rule
36, to Withdfaw their request to admit as to the
purposé of the silt fence or the black plastic --
whatever you want to gcall it. And I would listen in

gamera as to the questions and the answers by the
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defendant Before I rule. And I will alsc give you an
opportunity to express anything new -- anything vou
want ' to put -on the record before I rule: Okay?

MR, HINES: Thank you; Your~Honor;'

THE CQOURT: A1l right. Please proceed.

MR. GRUENLOH: One guestion, Your Honor.

BY MR. GRUENLOH:

Q. Do you ag£ee,that the purpose of this fence is
to keep -- is to control constructidn debris from

blowing off the construction site onto. the property of

.others?

A. VNo.

MR. GRUENLOH: Your Henor, I said one questioh -=
let me just .ask one more question. |

- THE 'COURT: OKay.

MR. GRUENLOH: And lawyers always do that. I
don't know why I said that.

BY .MR. GRUENLOH:

0.  Would you:agfeg with me that one of the
pu:poées of éhis,ﬁénce is. to keep construection debris
from blowing off your property onto the property of
others?

A. I would agree that that is a minor benefit of

having the silt fence on the property.

Q. I understand your gualification, but is your
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answer to my guestion yes?

A. Yes, but it's not the primary purpose of a
gilt féence.

Q. That's all.

THE COURT: Okay. Now, are you planning on
publishing the regquests to admit?

MR. GRUENLOH: I am, Your Honor.

THE COURT: Becéuse he did say it was one of the
purposes. And:I think that's what it says, that's one
©f the purposes -- I don't say it, but does it say one
éf,the purposes or the purpose. 1 don't remeémber, I'm
sorry.

‘MR. GRUENLOH: It says, "It is installed to help
control construction debris from blowing off the
construction site onto the -property of other$5,

THE COURT: Okay. All right. WNow, you want to
withdraw that; correct?

MR, HINES: Your Horor, and also —— I’heed to
Suppyément'that by sayihg, yes, Your Hénor, I doé want
to withdraw it. '

THE COURT: Are you going substitutée anything or

-you just want to flat withdraw 1t?

MR. HINES: I think it should be. withdrawn
entirely, Your Hohor.

THE COURT: Pardon?
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MR. HINES: TI'm asking it to be withdrawn
entirely. |

THE COURT: We had arguments before we started
trial, and all that's on the record. But if you have
anything new you want to tell we, I'll be glad to
listen to you.

MR, HINES: Yes, Your Honor. I think we have a
very unusual situation here because this is --
respectfully, Your Honor, .this is gamesmanship, and
that's not how we decide &ases.

| What they are doing is they have something that
is no dohbt.a little bit oﬁ stray language in their
discovery responsé. Theéy've told Your Honor, oh, no,
Your Honor, that's not -st€raight language, the last 18
months we have been laboring under this.
Now, what I would like to put in evidence --

regardless if the court rules against me on this ~- I

have excerpted from Mr. Thomas' deposition, when he was

deposed —-- not just the one guestion and answer that
contained this, but all of the pages. This is -~ now,.
I want to be clear.

Every lawyer Has an ethieal responsibility, Your

Honor, to rnot present unmeritorious clalms, regardless

of the way they might have stumbled upoh having them to

thé court. I think we cah all agr&ge to that.
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Now, this is Mr. Gruenlch examining Mr. Thomas.
Again, let's go down to number three,. It says you must
install this -~ this is his evidence that's in ‘
evidence, Daniel Island ARB Guidelines. It says that
you must install erosion control meaéures& And then it
has in parenthesis %silt fence" end parenthesis, to the
perimeter of the property, gorrect? Answer:
"Correct."” -

Now, I want you to also remember, Your &onor,

that Mr. Gruenloh told you the cthér day, he never

- asked Mr. Thomas about silt ferces at his deposition --

THE COURT: He never what?

MR. HENES:"Hejmever asked. Mr. Thomas about silt
fences at his deposition. He told you that, that this
is héw he 1is being prejudiced. Hé said because he made
a strategic cheice not to ask him. That's the first
purpose about asking.

Setond, page 73, if you look at the top right
corner talking about this document right here --
(COURT REPORTER INTERRUPTION.)

MR. HINES: I apologize. I don't hother the Judge

"THE COURT: No, you're not bothering me. Just
calm down and'speak slowly and loud: Take it easy.

Nobody is going to bite your head off. Just calm down.
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MR . HINES: four Honor, I'm so sorry.

THE COURT: Calm- -down. Take it easy. Okay. Go
slow. Okay.

MR. HINES: Madam Court Reporter, my apologies.

THE COURT: I know you're nervous and that's
natural,; but just calm down.' Okay. Everything Will:be
fine. . Just take it easy. Okay. 'al1 right. Please
proceed.

MR. HINES: Thank you, Your Honor.

THE COURT*: Ckay.

MR, HINES: BAll right. Here is my loud speaking
about slow speaking voice for tﬁe court reporter.

THE COURT: Right. Keep' it fhat way, and you'll
be fine.

MR. HINES: ‘Thank you. WNow, Madam Court Reporter,
if you can hear me, this is a document I'd also like to

put in as a Court's Exhibit. It is a plan that is REDA
CTED

- Street. It was asked about -- I don't have the
orte with the exhibit sticker on it. But, Your Hondr, I
can get it. This was asked of Mr. Thomas. There's &

note in the correr that says "note, sédiment control
required on all sides at property line”. I just wanted
you to know that.

Now,: the'question'-~ he's referring to this

documient. Again, thHis is Mr. Gruenloh. We didn't ask
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any questions of Mr. Thomas -— we were told. "And if
you look at the top right hand corner, it says note,
settlement control reguirement, all sides 0f the
propexty line. ‘Maximum 20 foot access point allowed
along the strezet. Do vou see thabt?"' Mr, Thomas: "I
see that. It appears, though, that this note regarding
sediment control -- and when we're talking about
sediment contrel, are we talking about anything other
than silt fences? I wolld construe that to mean siit
fences.”

It continues, Mr., Gruenloh: "And before you
stated that as you understood the sediment coﬁtxoly
that would be the same as the $ilt fencing that's
reguired, , corréct"? Mr. Thomas: “"Yes."

"Did you and Phil Clark have any discussions
about this portion of theé plan that I Jjust mentionéd
about. the sedimenti control' -—-

THE COURT: Slow dowi.

MR. HINES: *"The sediment contirsl for silt

fences?" Answer: "No."

Mr. Gruenloh: "Okay. 'So it wouldn't be the
case tHat you would go 'to Phil Clark and ask him. what
type of fencing is required or what sediment control
means?®

" NQ . "
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Continuing, Mr. Gruenloh: "What's the purpose
of the silt fence?" sxcuse me -- yg2ah —-- this is Mr.
Gruenloly. "Just a couple of follow-ups. What is the

purpose of a silt fence?”

Answer: “"What's the purpcse -of the silt fence?"

"Yeah;“

"It's to define the construction zene. And as I
understand it, the silt fence" -- excuse me -~ Yas I
understand it, the silt fence is designédrto aeginé the
constructicn zone, but also to keep .silt E£rom rurining
into the drainage system and running into the marsh®. .

"Is. one of the purpoées of t€he silt feéncé where
it run$ aldng the sidewalk to keep the sidewalk clear o
of debris @nd other obstructions?!

"That's not the stated specific purpose of the
silt fence."

And, Your Honor, I don't mean té réad depvsition
testimony to the Court --

THE COURT: A1l right. ©Now, -~ what -~ what are

you asking the court to do?

MR. HINES: I'm saying ih the interest of justice
for two ré&asons, that Rule 36(b) -~ -and the reason I
mention rule rnumbér oné, the whoéle QCalmhere, Your
Horier, I understand --

THE -CCURT: Slow down.
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MR. HINES: The whole goal of what wé're here to
dd, and the reason we've got these foiks in that room
right now, is so this can be fair. Wé went through
Fours and hours worth of jury seléction, is to be fair.
The cause of justice, ‘f that's not what we're going
te do, there's no reason fo:hany of us to be here.

The point is not only did Mr Thomas, under oath

time and time again, testify about a silt fence that he

was. allegedly never asked about when plaintiff's

counsel was explaining to you why he was prejudiced;
not only do I have the transcript of the deposition

from the architect that plaintiff's counsel hadn't

iordered, and. told you he never had asked the

architect -- well, I'11 be happy.to read all 10, 12 or
how many ever pages of questions ~-- when we've begen
told by Your Honor that, but more than that -- more --

even 1f they were actually laboring under this, should
we decide cases based updsn something we all know is

wrong? I can go look at their exhibit 11 if you'll let

"me, Your Honor.

THE COURT: Anything else?

MR. HINES: Very guickly. Exhibit 11, they'reé
going to present this to the jury. Keep in mind, this
is the document they're going to use to say, we got an

obligation to maintain it. What dées it say we've got
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an obligation to do? 'It's called erosion control
measures, silt fencing for the perimeter of the
property. I just want to be clear what we'ré doing;
because I like fto make a recdord. I understand —-- thank
you very mgch for your indulgence.

And omne more thing at this point, Your Honor,
Rule 201 Rules of Evidence. -~

THE COURT: Give that back to the court reporter,
please.

MR. HINES: It 2llows his honor —- Your Honor, I'm
net just nervous because I want to move gquickly for the
court, but I'm --'this is an issueé that I care about
deeply, because .I think it is -- I<wah§ to maké a
record. It's not just -~ it is not-only prejudicialy

but it is not what a silt: feffce is. Perhaps I don't

*know if plaintiff's counsel wolrlld like to argue this

silt fence is something other than this. But what I'm
suggesting to his honoxr, is that ycu may take judicial
notite of what the silt fénce isn't what -- is supposed
£0 ~--—

THE COURT: No, we're not talking ahy judicial
notice. But go aheaq. Okay. Thank you.

MR. HINES: That's my argument, Your Honor. It's

not only not prejudicial, it's fundawentally unjust to

basically tell the jury & lie —-
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THE COURT: Thank you so very much. I appreciate
you¥r arguments. Thank you for -slowing down and
speaking loud. Okay. I lope you'will continue that,
okay, £for my benefit and the jury's and the court
reporter, please.

MR. HINES: Pending your Court's rulinrg, Your

Honor, may I put these things in as Court's Exhibits

the ~-

THE GOURTI: You can put anything you want .in as a
Court's Exhibif. OCkay.

MR. HINES: Thank you.

THE COURT: All right. 1I'1l be glad to hear you.

Mé;.GRUENLOH: Yes, sir. PFirst I would
incorporate our earlier arguments on this. So .as not
to belabor and waéte a bunch of time, veéry quickly this
is a reguest for admission, not an interrogatory or
document request. The Court is very much awarée of the
importance of requests for admission.

I would point out tHat they denied tﬁié reguest

for admission. And what they're reguired, under the

‘rules to do, is then explainm why. That's part. of this.

This was signed by Mr. Brown .on January 10, 2014. And

I' don't mean to point fingers at lawyers, but I just
heard about my ethical obliéations and so0 I feel

coﬁpelled now to say this to Your Hénor. This was put
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in on January 10, 2014, as their response.

I toéck the deposition of Mr. Thomas -- I think
three, maybe four months later in May of 2014.- And in
all honesty, I did not remember asking him that
specific question. And I apologize very much to the
Court if I misspoke, but I think that what I said to
Your Honor a number of times in my previous arguments
is to the extent that we asked the guestion, I was
always taught not to ask one guestion too many:

-~ I had this in my bag, Your Honor. And whén‘ﬂe
gave e thdt reésponse, I kneéw that there may come a day
where I would be able to pull out of my bag this

response' and have Him answer to the jury and impeach

him with if. . And That's the impression and the

undefstaﬁdiﬁg -— I think rightfully so¢ given it's a
request for addmission -- that I've been laboring uhder
for two years. Appareéntly I asked some questiOﬂé of
theé architett; the same sort of sitwation, Your Honor.
I didn't go out and get a construction expert for the
purpose of coming in and saying what this -- the
purpose of this fence is. All right. If I knew that I
had to- do ‘thdat, because I didn't have this résponseé,

then in .all likelihood I would ‘have done that, but I

didn't do that.

My argumént, Your Honor, is simply it's too
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prejudicial at this point. At that deposition in May'
of 2014, when they point the finger at me, I'm sorry,
but I've got to point the finger back at them. To the
extent those qﬁestions'were answered, if “hey wanted to
withdraw, that was the time. ‘

THE COURT: Okay. All right: Thank y'all very
much,

MR. HINES: Your Honor --

THE COURT: ©No, sir. Have a seat. Okay. Let me

‘back up. Anything you want to mark as a Couxrt's

Exhibit; come mark. Real quick,

MR. HiNES: Thank you, Your Honor.

THE COURT: , I'm not listenipg to any more
arguments, - Come mark what you w,an"t to mazrk.

MR, HINEﬁi I just want te make sure the Court
knows this is an E.P.A. statement what’silt -

THE COURT: Whatever you want to mark, mark.

(WHEREUPON, -Court's Exhibit No. 8 was marked and

rade a paft‘of the. récord.) '

THE COURT: Anything else you want to mark,
Mr. Hines, pursﬁant‘ﬁo-this motion?

MR.tﬁiNESE Your Honor; I think I got it all
marked; and I thank you very.mucﬁ.

THE COURT: Pardon?

MR. HINES: No. ‘Thank you, Your Boner.

ROA 423
Appendix 426




10
11
12
13
14
15
16
17
18
19

20

21

22

24

.45

398

JEFFREY TAGMAS -~ DIRELCT

THE COURT: Okay. Thank-yoﬁ very much. All
right. This is the court’s ruling: I'm going to rule
that you cannot withdraw it. However, based upon Mr.
Thomas' testimony, under oath this morning in camera,
where he said the reéuesis to admit as far as debris
was one —— .one reason for the fence, there was a minor
reason. And based upon the architect's requirehent,of
the silt fence, I will allow you t¢ amend it -- however
you want teo amend it, as to the purpose of the -+ the
drchitéct guidelines for protective silt.

Now, I will allow you to ameénd it, but I'm not
géing to allow you to withdraw il. If -~ he can read
or publish both of them to the jury. Now, y'all -- you
want to get togethér on how you want to amehd it, ahd I
think the court can allow amendments during the course
of a trial based upon the testimohy that's changed.

And I've heard his testimony: Based on his testimony,
I'will allow you to amend it.

MR. HINES: Thank you, Your Honor, we will —-

THE COURT: 1I'm not going to allow you to withdraw
it. Okay. | |

MR. HINES: Thahk you.

THE COURT: \WNow, I'm:going to take a. short break.

Y'all gét together on how you want to word this

amendment. Okay.
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MR. GRUENLOH: Thank you, Your Honor.

THE COURT: All right. Thank you very much.

MR. BROWN: Thank vyou, Your Honor.

THE COURT: Please don't discuss the case with
anyone during the breik; please, sir, Mr. Thomas.
Qkay.

THE WITNESS: Yes, Your Horior.

THE COURT: Okay. You may step down.

(WHEREUPON, a brief recess was taken.)

THE COURT: All right. Have you got the amendment

" that T can take a look at?

MR, HINES: I do, Your Honor.

'THE COURT: Do vou want this -- this Custom Homes
thing -- do you need it? I really don't want it, --

MR. GRUENLOH: If you don't want it, I'll take it
from you.

THE COURT: Okay. That's fine. 1I'll accept that
amendment. Are you réady?

MR. HINES; Yes,

THE COURT: I mean, do you want it --— at some
point in timg, -- how do you want to mark it -- can you
get something typed?

MR. HINES: I can, Your Honér --

THE COURT: 1 guess this is okay. This is all

right. Let meée give you this, if I could, and we'll
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mark it as -- however you want tc mark it. All right.
Before the jury comes back, I have signed that order
modifying the “caption, changing the caption to just
include Winsor Custom Homes .and deleting the other
parties. All right.
Anything else Before ve bring the jury?
MR. HINES: No, Your Honor.

THE COURT: . All right. Bring us the jury please,

(WHEREUPON, the jury .entérs the courtroom at
approximately 10:3% &d.my) ‘

THE BAILIFE: ALl jurors are seated, Your Honor.

THE COURT: Thank you very much. Please proceesd.

MR. GRUENLOH: Thank you, Your Honot.

BY MR. GRUENLOH:

Q. All right. Mr. Thomas, do you remember whenll
took your deposition on June 8, 20}4, and I asked you
what the purpose of this silt fence is?

A. Yes.

Q. All right. Ahd d¢ you recall that your answer
was that "it's to define the construction’ zone"?

A. I recell that it was to define the
construction zone and to prevent silt from -énterinyg the
drainage system and the waterways.

0. All right. And to be clear, I want to make
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sure I guote you right ~- it's to define the
construction zone as I understand it -- "the sil®: fence

is designed to define the construction zoné, bhut also
to keep silt from running into the drainage system and
running into the marsh" -- is that you£ recoilectipn of
what you told me? ‘
A. Yes, that's my recollection.
Q. All right. Let me show you, sir, you Were ==
you provided -- Winsor Custom Homes LLC provided a

response to some requests for admission.' And I know

.you're not a lawyer, but you understand what an
Y C ¥

admission means, don't you, sir?

‘A. I can -- it could be something I admit: It
could be getting me irto the circus. I don't know.
which way --- the way ybu'?e phrasing it ‘here. »

Q. Well, this oné is something that you admit in

a court --
A. Okay.
Q. ~=- interrogatorie$ as being:a fact.

MR. GRUENLOH: And, Pat, can you bring that up?

BY MR. GRUENLOH: -

Q. And I want you to look at request number dhe.
And, -again, when I asked you in your deposition you
told me that tﬁe purpose of 'the fence was to define the

construction .zowe, but also to keep silt from running
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into the drainage system; do you recall that?

A, I recall that.

Q. ©Okay. And the response Lo our request —-—
first our request was admit that "defendant Winsoxr
Custom Homes LLC was solely responsible for the

placement of the black plastic barrier referenced in

paragraph 22 of the compla{nt"; do you see where I1I've

read that from dur regquest?

A. I .se€ that, ves.
Q. And your resporse was dénied. "Winsor Custom

Homes LLC was the generdl contractor for this project,

‘hired by the owners Kdrén Nelsorn and Jeohn Edélen." Let

me ask you first, were you bBlaming the oewners at that
point? Were youw $aying that it was their
responsibility? | A

A, No.

Q. ©Okay. The next.sentence is the one that I'm
Ffeally interested in, it says "Early in a project, the
black plastic barrfier, a.k.a. fence, is instdlled teo
help cdnﬁrdl Cohétructioh’debris from blowing off the
construcéion site onto the property‘Of éthers"; have I
read that correctly? ‘

A, You have —~— you have read thét.COrrectly.

Q. AlY right. And if you 'turn to the back page

ef this -~ it's dated January 10, 2014; do you see
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that? .

A. Yes.

Q. And it's signed by one of vyour ldawyers there.

And underneath it says, "attorneys for defendant Winsor
Custom Homes™ —-vdo~you recall that?
THE COURT: Hold on just -- who is

pufting scribbling on it --

THE WITNESS: My papers hit the screen.

THE COURT: Try to keep your papers off, because
it shéws up on the screen, pleaSe; sSLir.

BY MR. GRUENLCH:

0., Do you see this response that was provided to
us in January of 2014, was signed by one of vour
attorneys, and it listed as attorneys for defendants,
Winsor Custom Homes?

~ A. Yes, I see that.

Q. We were talking about whether oxr not you were
on the site on a daily basis?

THE COURT: Let me intérrupt you for just a
second, 1f I may.

Ladies and gentlemen, let mé explain a couple of
things to you. During pretrial, we have in South
Carolina what is called discovery. .And the%barties
exchange interrogatories. Interrogatories are

guestions that one party gives the other barty to ask

~
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such as, what is the‘name of your witnesses and
addresses,

You also have requests to admit, when one party
sends the other party a request to admit_certain facts.
and that's what he's been referring to on requests to
admit. And when they do admit it, it can be presented
in Court on those requests, whatever those responées
ares FPlease proceed.

MR.- GRUENLOH: Thank you, Your Honor.

BY MR. GRUENLOH:

Q. We wére talking about whether or’ not you were
at the site on a daily basis out at -- in June of 2011,
around that time; do you racall that? And you said you
wéren't sure whether. you were there every day et
cetera? .

A, Yes.

Q. Do you recall that?

a4, Yes.

MR. GRUENLOH: Your Honor, may I have(permission'
to unseal Mr. Thomas' original deposition?

THE COURT: Yes, sir. ’

MR. GREUNLOH: Thank you.

THE CCURT: Ladies and gentlemen, when —- when
they take a dépositipn,uthegcourt reporter puts it

under seal, where it is opened in front of the Court at
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the Court's direction and in front of the jury, so it
hasn't been  tampered with from the original deposition.
He is now ~- and it actually has a goid seal on the
pack of it, and he's ‘now breaking this goid.seal, and
opening the original depdsition.

MR. GRUENLOH: Hey, Pat, real quicék, can you go to
page 50, lines 7 through 1%.

BY MR. GRUENLCH:

Q. And, Mr. Thomas, I'm -going to hand you your
ocriginal deposition. Again, I'm ldoking at page 50,

lines 7 through 16. And actuwally, Mr. Thomas, if you

can start fof me on page 49 -- Pat, you can stay where
you are at -- it's on page 50, because it's only one
line.

BY MR. GRUENLOH:

Q. All right. Have you found theé page, Mr.
Thomas? '

A. I'm on the page, which lihe?

Q. Page 49 line 25. And my guestion begins:

"Were you at ?gﬁﬁ%ﬁ@gf,

Street on a daily basis iA

May/Juneé time period cf 2011?" Afd then there's an
objectién.

MR. GRUENLOH: ©Pat, can you get that whcle top
part blown up for us, from oOne thrbugh six. Thank you.

There. we gﬁh
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BY MR. GRUENLOH:
Q. So, again, sir -- I'm sorry. "Were you at

REDACTED ™ ™) Street on a daily basis in May/June time

period of June 2011" -- there's an objection. And your
response was what?

A. "By daily, do we mean every day?"

Q. And my question was: "What I meant was Monday
through Friday, pretty much-every day?" And what was
your answer?

A. “Excepting other obligations.”

Q. And then'myrqueétion was: "Al1ll right. So
ordinarily, you were at the property on a daily basis
in May to June 2011 timeframe; correct?"™ And what was
your résponse?

Al PYes.,"

9. Al right. So you would agrée with me
excepting cther obligations, that yvou were on that job
site on a daily basis? At least Monday through Friday;
correéct?

A. I would .say corréct in ~- and to add to "that,

if I may, gométimes I'm not on the jobidepending on

‘what's going en with the job. If I know ‘ho

duibcontractor is shoWwing up, there may be no need fokr
me to 'go to the jeb. If the frame -- if I'm waiting

for tHe framer to show up for a week, and nothing silse
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is happening on thé job, I might drive—-by once in that
week, just to. check on the site, fte make sure it's not-
a mess.

Q. But your testimony on that date, just to be
clear and we wen't belabor this anymoxre, this guestion:
*All right. So ordinarily you were at the propeérty on
a daily basis in the May to June 2011 timéframe;
correct?" And your response was “yes", right?.

A: Yes, excepting other obligations.

Qa Ahd vou weren't off in Bermuda or anything at
that time, were you?

A i doubt it. My wife likes to go on wvacation,
$0 we could have béen. But as far as I Know, four
years ago in May and June, I don't think I was on a
vacation. .

MR. GRUEBNLOH: Pat, can you bring up RMC 968
again. It's the photo.

‘BY MR. GRUENLOH:

Q. Yaou told mé at your deposition under oath,
that you don't have any memory of being at the property
on Jﬁne the 6th, 2011; do you recall that?

A:; I recall that.

Q. And when we showed you this photo in your
deposition, RMC 96, that we've been talking about so

much; yeu told me that you cannot say that this is not
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what it locked like the day of the accident -- in other
words, you told me you didn't khow whether it locked
like that the day of the accident or not, right?

A. Right. And we're talking about Mondaey, June
6th, correct?

Q. Correct.

A. Okay.

Q. Well, you don't kKnow whether it looXed liks
this on Monday, June 6th, and you don't know whether it
looked like this on Tué&sday, June 7th, do you?

A. I don't know thée/ answer to that question.

THE COURT: Sir, you eithsr ¥how or you don't
know -— yes or ho, or you don'k khow.

AC I don't kinow.

BY MR. GRUENLOH:

0. Well, it appears that you knew on -- when we
took your deposition -- let's ¢go to page 64 of your
deposition.

MR. GRUENLOH: Pat, can you pull that up? And
down at the bottom, Pat, liné¢ 24 to 25 is the beginning
of the qguestiorn, page 64.. Pdge 64.

BY MR. GRUENLOH:

©. Okay. So the guéstion thdt I askéd you at

page 64, line 24 through 25, wds. "Bo you have any

specific recollection of being at the property on orxr
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arcund June 6, 2011?" And what was yolur response on --
go td the n@xt-page, Pax.

A. "HNo." - ,

MR. GRUENLOH: And, Pat, can ¥ou blow up two
through line 12. There we go.

BY MR. GRUENLOH:

Q. And we went on, I said, "All right. Is there

anything that you could point me to; whether it's your

memory or whether it's some documentary evidence that
would suggest that these pictures, which were marked as
exhibit number 6, do not accurately portray the

condition of the silt fence on June 7, 20117?" And your

response was?

A. TYAnything physical; no:"

Q. Andlthen Just to make sur¢ we were on themsame
page, at line 9; I said "And how about, do you have a
specific recollection where you could say to me, né,
no, that's not the way that it looked on June 7th,
2011?" And at the very bottom there on liné 12, what
wds your response?

A. Not a specific réﬁolléation;

Q. Okay. So you're not able to say to thé ladies
and gentlemen of the jury, that this photo that we have
been talking about; the £w0'witnesSesihavé come in and

sworn under -oath that that's what it looked like on
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June 6, 2011, so we are clear on this, you're,not able
to éay, no, sir, that's not what it looked like on June
6th, are you?

A. No. I'm not able to say that;

©. And, likewise, if we go to June 7th, the next
day, you're ﬁot table say to the ladies and gentlemen
of the jary, mo, no, that’s not what it locked like,
are you?.

A. No. I am not.

Q. Okaiﬁ We weré talking about -- as your
lawyers brought up -- that you were informed by email
by Mr. Connglly on June 7th, that his wife had falleh;
do you recall that?

A: Yés. I recall that.

Q: You didn't accept responsibility for the
aqcidentyéhat day when you were contacted by Mr.

Connelly, did you? ¥You didn't say, for example, my-

bad. 1I've had some issues out there and I know that

that fence was down. Let me& sée what I can do to help

your wife. I*ii $0 concernéd about her. You didn't sdy

any of .that, did you?

A. HNeo. 1 was certainly concerped about anybody

getting hurt. I'm ‘always .concerned about people

‘getting hurt. But without any facts, no, I did not

take any respongibility for it.
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Q. You say that you were concerned, and we've got
the back and forth. I can show it to yeu if I need to.
But did you express any concérn for Mr. Connelly's wife
to him when you replied?

A. No.

Q. In fact, what youd did, sir, is you told him
that you would notify the owners; is that right?

A. Well, I thinkithe ietter that Mr. Connelly
wrote to mé, asked me to notify the ‘owners. ’
Consequently, in my email to him, I did hotify the
owners. He asked me to notify my attorney. He askéd
me to notify the owneérs and I notified them,

Q. But -- but you, in no way, .accepted
responsibility for the accident on that day; did you,
sir?

A. I didn't know what happened.

Q. Did you, in any way, accept responsibility --

A. No:

Q. And you didn't, in any vay, .express any
concern for Ms. Connéelly; did you? |

‘A. No. T got a letter from some attérney in -
Chicago. I had nt idea what was going on.

Q. Well, what you told me in your depositioen,

sir, 1s that upon receiving that notice from Mr.

- Connelly, the néxt day you went out and you picked fhe:
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black plastic barrier fence off of the sidewalk, put it
on the side, and put a rock on it so it couldn't blow
back into the sidewalk; that's what you told me, isn't
it?

A. Semething like that. 1I'd have to reread it,
but, yes, if that's what's in the deposition, that's
what I said.

Q. So when you told me that vou didn't have any
specific recolléction of what the fenceée looked like on
June 7, 2011 -~ and we've gone through that testimony.
We are going to go back to it. When you told me I
can't rémember anything about that fence on Juhe 7,
2011, I don't have a specific recollection of what it

looKed like, if you went out there the next day and ‘you

picked the fence up, and you put a rock down on it so

it wouldn't blow back into the sidewalk, that was not
truthful, was it, sir? You —- you knew what the
condition of the fence was on Juner 7th, didn't you?

A, HNo.

Q. Okay.

A. The accident was on Juneé 6th. I recgivéd'a

letter late in the day on June 7th. 2&nd 48 far as I

khow -— this was, again, four years ago. My deposition

was three and a half years from the incident. I don't

‘know whén I went out there and put the rock on ikt.
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Q. ©Let me -- let me just show you. You said that
you got the emall late in the day. L&t me just show
you the email, sir. And this is -- so you understand,
this is ~- this is in this big stack of paper, and it's
Bates stamped for the record, 201, 304, 94, 606, so

your attorneys provided this to us. This was in your

‘email. Let me show you that. Take a moment toc look at

that. ©Okay. First of zll, do you see there's an email
in'the middle there? We don't need this blown up here.
And the middle there, on June. 7th, 2011, there's an
email at 12:11 p.m; do you See that?

A. I see that, ves.

Q. And it says, "Attached please find the:
correspondence. Please advise as soon as possible.”
And it's got Mr. Connelly's name on it; right?

. A. Yes.

Q. And that was the letter that was attached;
correct?

A. Correct.

“Q. All right. ‘And then your response comes akb
5:30, later in the same day; do you recall that?

A. While I'm reading it, I recall it, yes.

Q. ©kay.. Afd you say, "Yeah, I just got this
email”, And what yow say back to Mr. Connelly --

rather than how is your wife or I accept responsibility
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is =--

A, I didn't know it was his wife at the time. He
said it was his client.

Q. I see. So you said, "yeah, just got-this
email. Sidewalk is and has' been cléaned, but.ﬁe don't
own the sidewalk"™. That's what yolu told him;, right?

MR. HINES: Objection, You¥ Honor. I believe in
fairness, the entirety of that should be --

THE COURT: What's your légal objection?

MR. RINES: I think in fairness, he's eatitled to
read -— pértiéuiarly based -- _

THE COURT: You can -- what's ber:le§al
bbﬁéctibﬁ?"

MR. HINES: That he's admitting matecial, pgft,éf
that eXchaﬁge “; '

THE COURT: Overruled.

MR. HINES: ~= of that particular --

THE ‘COURT: Overruled. | ’

BY MR- GRUENLOH:

Q. So Whdt vou said is, "sidewdlk is and has been
cleaned, but we don't own the Sideﬁalk"l—— isnft that
what you said, sir?

A. Yes, it is what' I $aid.

Q. Let me show you your téstimony.

MR. -GRUENLOH: Pat, .pull up pbage 76, line 13
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through 23.
BY MR. GRUENLOH:
Q. BAre you there on page 76 with me, sin?
A. I'm fedding the highlighted —-
Q. Oh, okay. All xight. And I'll just diredét

you -- what you 'réally ought to do -- I mean, it's a

short cut, but we certainly haven't changed the

deposition testimony, but you've got the original there
in front of you. Okay.

End I was showing you the photos. of the sidewalk

‘that day, RMC 96. And at line 13 I said, "Okay; do you

have a memory of what this silt fence looked like when

'

 gQu Wéﬁﬁfqﬁ@ and looked at it .after having received the
email. that you :got from Mr. Connelly?" And what was

 your, response; sir?

A, {ItAhad_to be cleaned up.

Q. And the question was: - "Okay. What precisely

 did you do to clean it up?" And what was your answer?

A. "Well, ‘first, I got it off the street, put

Sbﬁéﬁhiﬁg down -on top of it 5o it wouldn't blow back

into. the sidewalk, and thén called somebody to put the

_silt>ﬁéﬁcé~baék,gh plice."

@." And you would havée done that. immediately,
right?’

A, Well, I dén't know when I did that.
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Q. Well, let me -~ let me ask my. question this
way: When I asked you, when YOu‘were under oath in
your deposition, do you recall that you told me that
you did -~ that's something vou did immediately?

A. Immediately to the extent that I was able to
get there.

Q. All right. Let's go to page 89, line 1
through 17. And if you look at the top of page 89.

MR. GRUENLOH: 89, lines 1 through 17, Pat. There
we go.

BY MR. GRUENLOH:

Q. Okay. .My gquestion was: "So would it be fair

'to say that the clean-up that you did, specifically the

removal of the tarp from the sidéwalk was dohe
immediately or within N day of so upon notification of
the accident?" Do you seée there, that was my question
at the top?

A. Yes.

Q. - And what was your answer?

A. "It's sometliing I would have addressed
immediatély and I believe I also shoveled some rock off
the driveway."

Q. You told mé that it's something that you would
have addressed immediately. That was your testimony;

correct?
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A. Yes, but immediately to me means &as soon as I

can geit there. Immediately'to me doesn't mean I get an

‘email, I drop everything I'm doing. You know, I've -~

I've got other business going on. I've got a family of

- five kids, a wife, football, soccer, baseball,

| lacreosse. You know, I can't be everywhere at once.. So

immediately to me would be it could—haie‘been thaﬁ‘
afternoon, after I got this email at 5:30. It Qogld
have been the following day. \
Q. Okay. 8o it might have béen Juifie¢ the Bth?
A. Perhaps.

Q. IWell, let me ask you about that; when did yqp 

' clean it up?

A. ‘When did I clean it up? Sitting here in the
stahd; i-dén}t kﬁqw.‘ i |

Q. Let mé'ﬁakefSure thét you understand my
questidn,-‘ﬁfter you had been informed that someone had
& fall and had beén.ﬁurt out A&t youf p:opefty, because
theté Wés.debiis<and:a fence théh ﬁas a problem, you
don't know exactly when you cleaned it up?

A. No. Like I said just a minute agoy, it «could

have béen after I sent'this émail at 5:33 pem: It

might have been the folléwing day, which I believe
would now be .d Wednesday.  And what I would have dohe

is- pulled the tarp off the street. You know, the
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letter referrea to all sorts of constructdion debris, so.
1 was kindlof confused. The silt fence to me isn’t
cbnstrﬁctién débris, so I pushed the silt fence on --
off the sidewalk ¢énto the grassy or dirt area, which
would.be on the property.

~ And- then I apparently shoveled the - -~ some
gravel off of the construction entrance, which is
required by'Daniel,Island;‘that we have a rock
ceonstruction entrance to the site. And then I calle&
my subcontractors, who are set up to do this with -
with the manpower and the tools to reset the silt
fence.

Q. 'Wéll, let me show you this, sir.

MR. HINES: Your-Honor, I believe we have a matter
of law to address with the court.

TEE CQOURT: Do you have an objection?

MR. HINES: I do, but I think it's a matter of
law. ’

THE COURT: Weéll, what's your objectidn? What's

your legal obijection?

MR. HINES: I believe this is going to be wholly

irrelevant.

TBE COURT: Pardon?
MR. HINES: I'm not sure where counsel is going.

THE COURT: Well, I —— come on up here.
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