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THE FGLLOWING EXHIBIT IS ON FILE WITH THIS COURT:
* STATE'S EXHIBIT #2 (VIDEG RECORDING OF FORENSIC INTERVIEW)
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Jury Trial of December 5-8,2016 \
Jury Qualification & Selection

(STATUTORY JURY QUALIFICATION)
{DEFENDANT PPLESENI)
(JURY PANEL IN @ 11:33 A.M.)

THE COURT: =~ Take your seats,
ladies and gentlemen. It's good to see y'all
up here. I told them to only send me the
most exceptional jurors. So congratulations.

Ladies and'gentiemen, we're'goiﬁ§ to
select a jury for the specific case that's
being called to bar.

The‘process and procedure is very
similar to what we went through downstairs.
That is, I'll ask you questions and you'll
respond to the question that are posed. I
femind YOu that continue under the oath,that
you took downstairs. The distinctioﬁ is in
jury’ selection is that I'm asking you
questions that are specific to your
qualifications or the appropriateness of your.-
serving as a juro; in this particular case.

So the process will be the same in

that when I ask a question, if you'll stand

up and state, please, your name and juror
number. That's particularly important in

this process because now we have a court -

9
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reporter who is taking down everything that
is said in the courtroom. So for purposes of
the record, it's important for you to state
name and juror number. Because even though I
can see you and I may know your name and
juror number because you just answeréd a
question, the record can't see you. So
please discipline yourself to do that if you
will, please. )

Ladies and gentlemen, I am going to
read for you the indictments in the case that
is being brought to bar this morning. Now,
ladies and gentlemen, before we get started
and before I read to you these indictments, I
need to tell you something that's very
important, that is a cornerstone of our
justice system. iThat is that in any criminal
proceeding in the United States of America,
in the State of South Carolina or in the
County of Greenville, a Defendant is presumed
innocent until the State préves each and
every element of the offense, of all
offenses, beyond a reasonable doubt. So as
we sit here right now, the Defendant in this

case, Mr. Makins, is presumed innocent and he

10
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retains that presumption of innocence unfil
such time as twelve deliberating jurors
determine that the State has met its burden
of proving each and every element of each
offense beyond a reasonable doubt.

" Now, I tell you that because it's
important and it's critical to your
determination ultimately, but I also tell you

that because I'm going to read the

_indictments to you, the substantive portions

of the indicfments; And what I want to make
éLre of is that you do not think that because
I ém reading these indictments, that I'm
representing to you that these ére the facts
in this case. i am not. All I am doing is I
am reading to you the allegations on the
indictment.l The indictment is the charging
paper. It's the paper whereby the State
initiates the prosecution. So these are the
allegations from the State. I don't want you
to take at face value that these are facts
that I am representing to you. I'm not.

The reason that I read to you the
allegations, just the summary allegations, is

because it's important for you to know those

11
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30 that then you can intelligently answer the
questions that are posed to you.

So, ladies and gentlemen, this case
is the State of South Carolina versus Ontario
Stefon Patrick Makins. There are three
indictments and I'11 read those to you:

The first one is indictment 2016-GS-

'23—04363[ and that is criminal éexual conduct

with a minoxr, first degfee. Ladies and
gentlemen, the State would allege that Mr.
Makins did, in Greenville County, between the
1°% day of danuary 2012 and the 20™ day of
March 2015 commit a sexual battery on “BENCH
WARRANT”, who is less than eleven years of
age;

Ladies and gentlemen, the second
indictment. that I have is cése number 2016-

GS-23-7512A, and that is lewd act upon a

‘child. The State would allege that Mr.

Makins did, in Greenville County, between 1lst
of January 2012 and 17 June 2012, being over
the age of fourteen, did willfully and lewdly |
commit ér attempt a lewd and lascivious act
upon or with the body parts or its parts of

BW, a child under the age of sixteen, with

12
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Pretrial Testimony of Christine Carlberg

CHRISTINE CARLBERG, having been
duly sworn to tell the truth, and nothing but
the truth, testified as follows: |

DIRECT EXAMINATION

BY SOLICITOR PATTERSOI’\T‘:

Q. Ms. Carlberg, can you state yoﬁr
name for the record? |

A. | Christine Carlberg.

Q. Thank you. And where are y%u
enployed? |

A. - I'm employed the'GreenVille Depart-
ment of Mental Health and I'm contracted to
work at the Julie Valentine Ceﬁter.

Q. And how long have you been with both
of those agencies?

AA: Since February 2007.

0. And what are your duties with the
Juiie Vélentine Center? |

‘Aw I'm a forensic interviewer.

'Q. Can you briefly tell the Court what
a forensic interview is?

A. A forensic interview is a non-
leading, non-suggestive manner.- gathering
information for investigation.

Q. And can you tell the Court about

13
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your experience in forensic interviewing?

A. I have been a forensic intgrviewer
since May of 2000 in Mississippi and in South
Carolina. I've conducted two thousand nine
Hundred<andlforty—six (2,946) intervieﬁs”0ver
that timespan. ’

Q. Can you tell us a'liftle bit about
your educational background? N

-~

A. I have a~Bachelor's.of Science in

~rehabilitation education and a minor inm

psychology from the Pennsylvania State

_University. I have & Master's of Arts in

marriage and family therapy from Reform

Theological Center in Jackson, Miésiséippi.'
Q. And you meﬁtioned ybu've been a

forensic interviewer since 2000. what

special trainin§ have you had specific to

forensic intefviewing? L

A. Specifically, I've been trained at

CornerHouse, which is a nétionally recognized

facility for forepsic interviewing, which is

in Indianapolis. That is a forty-hour -
training‘;- a forty-hour, week-long training.
And I've also attended two other forty-

hour, week-long trainings; Fiﬁding Words in

60
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Mississippi and ChildFirst in South Carolina.
And just various other conferences
throughout the years.

Q. Okay. And do you consult with other

“professionals in the field about children,

about forensic interviewing, about the field
in general? |

A. Yes,‘ma;am.

Q. And how does that‘consu}tation work?

'A. Not onl§ do I consult with other.
forensic interviewers at the §ulie Valentine
Center, but I'm also part of a statewide peer
review, plus a national péer review.

Q. And you mentioned in the last
sixteen years‘you'ﬁe conducted almost three
thousand forensic inferviews?

A. Yes, ma'am. '

Q. And in the course of your work with
the Julie Valentine Centéi, did you conduct
an interview with the victim in this case
o~ %

"A. Yes, ma'am.'

Q. And what person or agency referred

the child to you for the forensic interview?

A. The Greenville County Sheriff's

15
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Office.

Q. And why was\she referred?

A, For allegations of sexual abuse.

Q. Okay. And when you receive a
referral -- and you can talk specifically
about this case -- what informatiom do you
typically receive?

A. When we receive a referral, we

usually receivé just a brief history of the

" allegations. And thén if law enforcement's

involved, we will usually receive the
incident report.
Q. And did you receive the incident
repbrt in this case?
A. Yes, ma'am.
Q. -And how old was when you
interviewed her? . o
~A. Eight.
Q. What model did you use in conducting
interview?
A. We used that ChildFirst of South
Carolina protocol.
Q. And can you tell the Court a little
bit about what that protocol is?

A. 1It's a semi-structured protocol,

62
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Pretrial Testimony of Christine Carlberg

which means you can move from stage to stage

_ through. And it's comprised of rapport,

transition, rapport, expiration and closure.
Q. . And so how does that work? Do you
take a child through each of those stages or

e
~

A. Yeah. B2And we can move in between
them as qeeded of §kip them as need,njust
based on how -- what the child needs and how
it's going.

Q. Okay. And have you received
specific training in ChildFrist South
Carolina? |

A. Yes, ma'am.

Q. Going back to the training program
in general, what types 'of questions do you
use in that protocol? ¢

A. We would like -; we want-to use non-
1eading, non-suggestive Questions.

' Q. And why is \that?

A. We want the child or whoever you're

\/asking the questions to, to be able to

provide their‘informétion‘theirvhay and using
their terms and their story, basically.

Q. And is there a reason that you would

17
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ever deviate from a non-leading question?

A. No, I would never ask them-like a

suggestive que's{:ion. ’There's' like a range in

questions where you might ask a more focused
question. But not -- no, I would not ask —-
I would not deviate from the non-leading .
question. |

Q. And where d/id the interview of
take place?

A. At the Julie Valentine Center.

4Q, And who was present in the room

during the interview?

A. Just and myself.

Q. And was the video or -- excuse me.

Was the interview preserved using audio and

video equipment?
A. Yes, ma'am.
SOLICITOR PATTERSON: Could I
approach the witness, if I may, ' Your Hondr?
THE COURT: Sﬁre. Yes, ma'am.
)} DIRECT EXAMINATION ‘CONTINUED
BY SOLICITOR‘ PATTERSON:
Q. Ms. Carlberg, I'm showing‘ -— I'm

showing what has been —- will be marked as

State's Exhibit 2. Do you recognize that?

64
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A. Yes, ma'an.

- Q. And what is it?

A. That is a copy of
interview from April 215%, 2015.

Q. And how do you know that it's that
interview?

"A. I initialed it and signed it the day
I made a copy. ‘

Q.. Okay. And hés that interview been
changed or altered in any way from the date
of that’ interview? | |

A. No, ma'am.”

(SO MARKED AS STATE'S EXHIBIT 2)
DIRECT EXAMINATION CONTINUED

BY MS. PATTERSON:

Q. And Ms. Carlberg, du;ing the inter-
view with did she disclose sexual
abuse to you? 2 )

A. Yes, ma'am.

Q. And did she tell you when and where

that abuse occurred?

A. She said it happened between the
ages of five years old and eight years old
and that it happened at her sister’s, Toi's

house.

‘
1

65
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Q. And was (IS statement coherent
to you? | ‘

A. Yes, ma'am.

Q. Did you have any concerns as to her
ability to understand you or respond to your
questions? - K

A. No, ma'am. .

0. And did give a detailed
account of what happened? |

A. Yes, ma'am.

Q. And how would you describe her
demeanor duiing the interview?

A. She was, I would say reserved. She

- didn't want to answer some of the questions

at first. ' But she did eventually.
Q. And, in your opinion, did she act in
an appropriate manner? -
A. Yes, ma'am. )
SOLICITOR PATTERSON: Your Honof,
just a moment if I may?
THE COURT: Okay.
SOLICITOR PATTERSON: Judge,
nothing further from the State. We would, at

this time we would -- that the forensic

interview is compliant with Section 17-23-175

66

20
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and ask that the Court admit it into
evidence. |
THE COURT: Okay.
(SO ENTERED AS STATE’S EXHIBIT 1)
THE COURT: Mr. Quinn, any
questions, sir?
MR. QUINN: = Just a couple if I
might. o
* CROSS-EXAMINATION
BY MR. QUINN: .
Q. Do you still have your originals?
A. | It's at my office.
Q. And is there any reason it was not

brought to Court?

A. We don't let the original leave our

office. We just run copies.

. And who produces those copies?

. I did in -- I produced this one.

Q

A

Q. And reviewed it?

A. Yes. ‘

Q And is it'identiCal to the original?
A Yes, sir..

Q. You mafched them for léngth of time

or how did you make certain it was identical?

‘A. ' I watched it looking at my repSrt‘
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and ---

Q. You watched what? ~

A. That video. |

Q. The one that's here in éoﬁrt, the
copy? |

A. Yes, sir. I mean, yes, ma'am. I'm
sorry. Yes, sir. |

Q. I've been called woréé.

A. I'm sorry. L ‘

\
Q. .So did you ever match the original

match the original to the copy to be certain

" that it's an identical copy?

A. I'm not sure to do that on a
machine. I would just -- our machine does
that, I think. Like we have a copy machine’
so the original goes in, and then the blank
comes in, goes in. And then it copies it.

Q. And did you do that?

A. Yes, sir.

Q. And did you test to be certain it

‘was the same length of time on each disk?

A. T watched it fully so I knew that it

was — at the beginning and then when I ended

- -

it.

Q. Okay. And.you call this the

\
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ChildFirst South Carolina protocol. Wasn't

it previously called RATAC, R-A-T-A-C?

A. It wqé, previously. Yes.

‘0. BAnd it's the same protocol with a
different name; isn't that correct?

A. No, there's some changes to it.

Q. Substantive?

-.Au Not as far as‘questions but there's
-~ Wwe go over some rules in the beginning
that we did not do in RATAC. And there's al
promise to tell -- have a child teli what
realiy happened that we did not do with
RATAC. » |
| MR. QUINN: Tﬁbse are all the --
I;m.sorry. One other. ! !

CROSS—-EXAMINATION CONTINUED

BY MR. QUINN:

Q. Ms. Carlberg, are you licensed in
South Carolina?

A. No; I'm not.

MR. QUINN: I don't have any other

éuestions. ‘ ) \
THE COURT:  Okay. ' Any additional

direct examination? I'm not suggesting that

. you should.

- 69
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SOLICITOR PATTERSON: I understand,
Your Honqr. Does the Court have any concerns
about the true and correct copy? I‘m happy
to follow up with that if you do?

THE COURT: No, what I would do is
have a discussion with Mr. Quinn and if when
she comes back to testify, if she has the
original -- the original resident on a C-
drive of a computer as opposed to on a disk;_
But if the originél -

Is the original on a disk or is it

on that C-drive?

WITNESS: It's on the disk, sir.

THE COURT:  It's on a disk?
WITNESS: . Yes.
' THE COURT:  Okay. Talk with Mr.

Quinn. If he wants her to bring that
originél disk to determine whether it
conforms, then please do that, okay?
SOiICITOR PATTERSON: We will, Your
Honor.
THE COURT: Okay. N
SOLICITOR PATTERSON: Thank you.
Nothing further from the stand.

THE COURT: Okay. All right.

24
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Well, I will review the statement to

determine, of couése, whether there are
particularized guarantees of trustworthiness
as indicated by the five enumerated tests.

Thank you. I'd appreciate it.

(WITNESS STE".PS DOWN)

MR. QUINN:  And, Your Honor, if I
might? |

THE COURT: Yes, sir.

MR. QUINN: Your Honor, we had

the interview that has now been discussed

~ transcribed.

__ THE COURT: Yes, sir.

/ MR. QUINN: And have provided a
copy of the transcriptibn. I have éhe
original here if the Court would like the
origihal. It was éealed when I received it
and it's étill sealed.

- THE COURT: -Yeaﬁ, I'11l take it.

I think that for probably purposes of deter- -

mining whether it's coercive or not, I need

.to look at the actual wvideo.

MR. QUINN: I agree.

THE COURT:. But I thank you for

25
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this because that may be.helpful to me.

I'm presuming you do intend to

72

introduce the disk and show the video to the

jury; is that correct?

SOLICITOR PATTERéON: We do, Your
Hénoi, Yes. |

THE COURT: Okay. All right.
Thank you for this. I appreciate it.
All right. Anything further regarding that
matter?

SOLICITOR PATTERSON: Nothing
further but if you have any questioné, I'11
be happy to'go through the specifics of thé

statue and we'll talk about the true copy.

)

Judge, at this time, the State would

call Kristin Rich to do the expert qualifica-

tion for the therapist.
THE COURT: Okay.

SOLICITOR PATTERSON: And, Judge,

we're going to excuse Ms. Carlberg for today.

lI"HE COURT: All right. Good
enough. Have a greaﬁ evening.
(WITNESS TAKES STAND)
THE COURT:. Yes, ma'am.

SOLICITOR PATTERSON: Thank, you,

26
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Your»Honor.

- KRISTEN RICH, having been duly
sworn to tell the truth, and nothing but the
truth, testified as follows:

DIRECT EXAMINATION
BY MS. PATTERSON:
. Q. Ms. Rich, can you tell us where you
are ‘currently employed? ‘

A. Sure. I work for Piedmont Mental
Health out of the Greer Clinic for the
Department ovaentél Health of the Statewqf
South Carolina. -

Q. Okay. And what do-you do for the
Department of-Mental Health?

A. I'm a mental health therapist for
children and adolescents. |

‘ - Q. Okay. And where -- are‘you

( .
currently resident in a particular place?

A. Yes. I'mwthe school-based therapist

- and I work out of Greer High'School, but

prior to that. I was in the out-patient clinic
as a clinician at the Greer location.

Q.  And can you tell the Court a little
bit about your educational backgxound?‘

A. Sure. I went to the University of

73
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South Carolina and got my degree iq clinical
science_and a cognate in social work and
graduated in 2003.

Then following that, I did some .
humanitarian work overseas and then came back
and did my Master's Degree in clinical
counseling_at Columbia International
University and graduated in’ 2010.

Q. And after 2010, what is your
employment history beén?

A; After 2010 I worked.for.about’a year
with the South Carolina Autism Project and
did in-home therapy with auﬁistic children.

And then after that, I started work for
the Department of Mental Health in Catawba,
at Catawba Mental Health out of Rock Hill,
South Carolina as a school-based therapist,
what I do now. )

Then I transferred then to Greer Mental
Health in 2013.

Q. And how long have you been at Greer
High School?

A. 1I've been at Greer High School since

-~ a little =- about a year and a month.

Q. But just to clarify, so'you‘ve been

28
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with Greer Mental Health for a total of three
years, because you're still an employee of
Greer Mental Health?

A. Yes.

Q. Ad can you tell allittle bit about
your jobs and'y%ur duties in your current
position?

A. Sure. As a mental health clinician,
I start off -- I can do assessments. So
that's aééessment of the mental health needs
of a child that comes to see me, as far as
what kind of symptoms Ehey're presenting and
their history and then proﬁide a diagnosisﬂ
for them and a treatment plan. And then from
therei I gd on to provide individual and
family therépy as well as treathgnt plan
development. My primary mode of thérapy as
far as my theory is cognitive behavioral
therapy. .

Q. And do you focus on an§ p;rticular
type of issues with children? |

A. Really, it's based-on what they
present and what they have. Many, many of
the children that I work with had a history

of trauma and I do -- I am qualified to

75
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provide trauma treatment for them.

Q. Okay. And can you talk a little bit
about what trauma is?

A. Sure. Trauma is, you know,
according to the diagnostic manual -- so it
is an event that happens where someone thinks
that they're going to be hurt very badly or
killed or someone that they love is going to
be hurt very badly or killed. And they can
hear about that ‘event as well and have just
an intense reaction, a feeling of terror,
horfor or helpless. And so that constitutes
what a tfauma is.

Q. And can you give some examples of
what may cause trauma?

A. | Sure. Many time what I e#perience
in my practice and what I see, is children
who have gone through abuse, physical abuse,‘
seiual abuse, witnessing domestic violence,
car accidents, being at robberies, different
things of that. House fires, different
things of that nature, bad things that you
would feel in these kinds of situations.

Q. And is there a particular method you

use in dealing with childfen who have

30
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experienced trauma?

A. Yes. I'm trained in trauma focused
cognitive behavioral therapy, which is .an
evidence-based treatment to treat childhood
trauma. And from that, that model has a
acronym that you use that has each step.
f%'s PRACTICE. And each letter has a
particular type of treatment that you give.

Q. And can you walk us through what
those gteps are?

A. Sure. So the P for PRACTICE stands
for psychoeducation and parenting.

And so what you do at the beginning is
give just a general view of what trauma is
for the child and then for the parent(s) and
what typical responses happen 80 that you can
normalize that to reduce some of the -
symptoms. And what are typical symptoms as
well. | \

Behavioring -- behavior of a parent is
very helpful because oftentimes children with
trauma are goingAto respond with behavioral
issues. And so there's a lot of time some
parentiné that needs to take place as well.

—

The next part is the R for relaxation.

31
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So those are breathing techniques, different

. techniques in order to help the child relax

when they're triggered by trauma.
Oftentimes, you know, that is going to be
very helpful when a child is triggered or

l/‘ ° L] [}
remembers things or has in an episode, |

- remember that causes distress.

And then from thefe, we're goin§ to do
affect regulation or modulation. That's
emotions. Basically helpiné the éhild
understand what the different types of
emotions are, what their intensity is and
then helping them to ‘be able to express their
emotions about what happened with the trauma
and identify.those, as well as regﬁlate them.
Use those coping skills in order to reduce
the distress when are triggered. |

| Then from there Qe're going to do -
cognitive coping. And that's helping them
understand the relationship between the
thoughts, the feelings and the actions of
what happened and how we can change your --
what you think or you can change what you do
and it helps you change how you feel.

Then from there the most important that's.
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next is the trauma narrative. And that is
talking with the child, just asking questions

for the child to go through what happened in

-the trauma, piece by piéce, just try to talk

‘about it and talk about it again in order to

have the child have exposure to it{ so that
they no longer view that memory as if it
happening all over again. So the more the§
talk about it the more that they are able to
réduce the trauma stress from what happened.
And then from there we do cognitive
restructuring. Sometimes from the “I” ié in
vivo exposure. If there's a particular smell
or pérticular sound or a particular place
that the child wants to av&id or the trauma
is triggeréd’by, wé can use in-life exposure
to help them. Sometimes that's needed,
sometimes it's not. It depends 6n the child.
And then cognitive restructuring is the
next part. And that's where throughout the
trauma narrative Qe're asking the child, you
know, ‘What did you think?’ ‘How did you
feel?’ ‘What did you do?’ BAnd their
thoughts are very important because é lot of

timés they can be-distorted or can be

79
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distressing. ‘It was my fault.’ You know,

different things that they can say. And so

there, what we do is ﬁse questioning to help-

the child to understand or to change their
thoughts so that they're nqt-as distressing.

Anq then from there we also do a -
conjoined session with the caregiver that.is
supportive and,bélieving of thé child, safe
for the child and the child is able to share
the trauma narrative with theucaregiver.

And then the last part is enhancing.
safety and so talking about what, you know;
how to preven% the child from going through
trauma again. Because childreh who've gone
through trauma once are more likely to go
through anogher one.

4

Q. . And are you currently licensed as a

counselor?

A. I am. "~

Q. And is there a particular title for
\ .

that?

A. I'm a licensed professional
counselor.

Q. BAnd what is the process to become a

licensed professional counselor?

80
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A.A Suré. To become a licensed

professional counselor you first have to do

7the educational requirement with a Master's

in counseling.

And then from there you have to take an
examination. It's the NCA, National
Counselor's Exam. And you have to have a
passing score on that.

At that time, then you can submit to the
licensure board that you've met those pre-
qualifications. Then what they do, after,
they've reviewed that and you have identified
a supervisor, a licensed professional K
counselor supervisor, what they do is they
license you as a licensed professional
counselor infern. And then at that time you

have two years to complete a particuiar

number -- I believe it's two hundred fifty.

"I'm not a hundred percent sure -- hours of

supervision,  one~on-one supervision with that
supervisor as you are completing direct

client contact hours.

i
I

Then following that, your supervisor
signs off that you've done the appropiiate

number of hours, and theén that's submitted to

35
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the board and then the board authorizes you
to transition from a licensed professional
counselor intern to licensed professional
counselor.

Q. And as a licensed professional
counselor, what are you able to do?

A. So I'm able to -- I'm able to
diagnose and I'm able to treat mental
illness.

And I'm also, you know, able to get on
insurance panels, to bill insurance privately
if I'd like; however, I don't do that. I
just work for the State and I'm able to bill
insurance underneath the State, the State
now.

Q. Okay.

A. Uh-huh.

Q. You talked é little bit about your
educational backgfound and the internship.
Can you talk a little bit about what other
trainings you have gone through, continue to
go through, for your work?

A, Sure. Part of -- a lot of my
training, -even with my education, I was a

graduate assistant during my education. So I
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-- for two years I was a graduate assistant

_in my program. So that was very helpful as

well.

The othér things that I have done, the
trauma focused cognitive behavioral therapy,
that particular training was with-Projéctl
BEST, which was a year;long training that .
encompassed some learning collaboratives,
two-day learning cbllabora;ives. - I believe
there are two or three of those.

And then from there, there was also
consultation calls where %e would have a case
that we were completing the practice model --
that I had talked to you about before -- with
axclient and theylwere pr@sentihg that on
supervision calls withlan expert in trauma
focused cognitive behavior therapy. And I
participated in twelve of those calls. And
then was given a certificate that I had
completed thét training and Qas competent,
and certified in delivering trauma focused
cognitive behavioral therapy.

Prior to that, I've also done a trauma

recovery model, which was the TREM training,

that's the abbreviation for that. And that's

37
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specifically regarding sexual'abuse and

treating that using an empowerment model.

‘That was a two-day training.

The other training that I received in

2015 was Darkness into Light Training. And

. that was -- let me look at the name of that

one. The Stewards of Child Training, and
that was strategies to prévenf and to-respond
to sexual abuse. |

Q. And can you talk to the Court a Sit
about whether your treatment model protocol
is based on evidenced-based studies?

A. Yes. It's an’evidenced-based model.

There have been extensive -- there is
: C

‘extensive research. The National Center for

Childhood Trauma recognizes trauma focused
cognitive behavioral therapy as an evidenced-
based model to treat -- to treat childhood
trauma. -

Q. And what does evidenced-based mean?

A. So evidence baséd means that it's
not just a good idea or a style of the
therapist, but it's been scientifically
proven that this model, this protocol, has

evidence to show that it helps and it has

- 84
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efficacy. It has truth in it, produces

‘results in reducing symptoms. So it doesn't .

jﬁst come from your own thoughts. It comes
from some scientific research..

Q. And along those lines, do you
discuss or consult with'pther professionals
in your area about the trainings you receive,
the cases that your own?

A. Absolutely. Part of what I do evéry
week in my job is we consult and have a
clinical staffing. And at that clinical
staffing, theré are other fellow clinicians,
as myself, supervisors, as well as a doctor
and a nurse. And we staff cases, present
cases,'talk about diagnoses as well as
treatmeﬁt and any clinical issues that might
arise that we need to wdik together as a team
to solve.

Q. How many children do you estimate
you've provided therapy to over the course of
your career?

A. Probably around -- around five
hundred I would say give or take. There's a
lot.

Q. And how many children have

39
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experienced trauma who you've treated as a

result of sexual abuse?

A. | There are many children -- I would
say probgbly around -- like, between, like
one twenty, one fifty. \

é. And have you been qualified to

_testify as an expert in either Circuit or

Family Court before?

A. Yes, I have; two times.

THE COURT: Yes, ma'am\

SOLICITOR PATTERSON: ' Your Honor,
at this point that completes the State's
questions in terﬁs of qualification. I don't
know if you'd like to hear any proffer
testimony as to what she will be talking»
about generally at trial. But for purposes
of qualificatioﬁ,.we would move at this time
to qualify her as an expert in the areas of
child trauma and child sexual abuse dynamics.

THE COURT: All right. Mr. Quinn,

‘any questions for her related to qualifica-

tions?
MR. QUINN: Yes, sir, if you'll,
give me a .second, please?

THE COURT:  Okay.

86
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MR. QUINN: Child trauma and child .
sexual abusé?
SOLICITOR PATTERSON: Dynamics.
MR. QUINN: Dynamics.
CROSS-EXAMINATiQN

BY MR. QUINN:

Q. Ms. Rich, have you had any specific
training in child trauma?

A. Yes. !

‘Q; And is that the training that's
listed on your CV?

A. Yes.

Q. And so long was -- in terms of the
training itself, how long was the Stewards of
Children training?

A. The Stewards of Children'training, I
believe, was about an hour to two hours.

. Q. And that was in October of 2015, you
had oné-o; two hours training then?

A. Yes.

Q. And that was té be an expert in
child trauma or child sexual abuse dynamics
or both? _

A. That was specifically about child

sexual abuse.

41
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Q. And you're appafently on the Project
BEST Roster?
A .. Yés Iy

Q. Have you gotten any cases through

. Project BEST?

A. I've gotten cases through Project
BEST through the Department of Mental Health.

So I've had some people call but they have to

‘go through the Department of Mental Health?

Q- And so how many'Project BEST cases
have you had? , N

A. As in they looked at the roster and
I'ﬁ\going to call you from Project BEST?

Q. As I understand, the Project BEST
screens cases\énd assigns them to therapists?

A. No, that's not what they'do.

Q. Well then tell me how you can define .
a Project BEST case. ’

A. - Sure. So Project BEST is a learning
collaborative that helps traiﬁing clinicians-
in ordef to be able to provide the frauma
focused cognitive behavioral therapy. |

So during the timefof Project BEST when I
was‘iﬁ the learning collaborative, what I did

was identify cases that I already had or that
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wére being then referred to me, that were
already within my agency that had trauma,
sexual abuse; other types of trauma. And
then from there, they would have fo meet a
certain qualification through Project BEST,

thrqugh the diagnostic tools. And then that

was submitted to Project BEST on a case-by-

case basis. So I had to have a number of .
cases that were proved by them that said that
this is a case that you can use for the

project BEST as far as the requirements.

' Then what the Project BEST roster is, is it's

‘a tool for the communhity to use or for

caseworkers to use to say these clinicians
are trauma informed, are also froject BEST
certified as far as théyghave they trauma
informed treatment. And they knowthW'tONdo'

TFCBT. So there's not:-- they don't take

.specific cases and then distribute thém.

Q. And so how many have you gotten
through the second.portion, being on the.
roster? s

A.-'Eeing on -- I'm not sure.

“~ Q. Do you know if you've gotten any?

A. I'm not sure. I think there was one

43

39



"40

N N N N N N R R R B @ opm o) B gy )
U & W N R O W @ N O U1 & W N R Q@ O 0O ~N & 1 & W N R

State of South Carolina v. Ontario Makins 90

Case No. 16-GS-23-04363 et. al
» Jury Trlal of December 5-8, 2016
! Pretrial Testimony of Kristen Rich

that a foster mother looked up and I was in
their catchment area. I'm limited as far as
what I can do because my job says that I work
with a certain amount -- certain demographic
of people. -

So for working for the Department of

‘Mental Health, when I worked as an outpatient

clinician, it's based off of the geographic

_ area, so our catchment area. And then from.

. that catchment area, then we would get

referrals from Julie Valentine Center,
referrals from DSS, referrals from different
things,/different,peoplef And so sometimes
they would sayL ‘hey, are you Project BEST
certified?’ Most of the time they would say
do you -- ‘are you qualified to provide
trauma focused therapy?’

Q: And at séme point in.your answer I
thought YOu indicated that you were doing
Projecp BEST cases; but no longer?

A. The only time you do a Project BEST
case is when you have been -- during the time
of the traininé.

Q. Okay. Well, your CV says that you

did them from January 2014 to present. I'm

>
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assuming present means today.l

A. So present means —— no. Present
means that I'm on the roster, that I've been
on the roster. So the roster is like -- is a
list of clinicians that are -- that have gone
through, completed Project BEST.

Q. Right.’

A. But not -- there's not Prbjecf BEST
cases. Tﬁere are just trauma cases that are
all over. You don't have' to go through
Project BEST to be able to given trauma-
focused cognitive behavioral therapy.

Project BEST is a vehicle to train
clinicians, not a -- not a gatekeeper for
trauma-focused cogniti&e behavioral therapy

Q. So when did you finish you training
with Project-Best?

A. I finished my training in 2014.

Q.. And how long was that training?

A. A year. N |
. Q. And was if every day for a year?

A. No. ‘ 7/

Q. So how many hours was it over a

s

A. Well, it was -- so the type of
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_training that it has, so there were learning

collaboratives, which were two-day trainings
that we all went to as clinicians and were
trained by a certified instructor. And so

those were -- there were two of those and

" then other one. Like -- so basically about

== basically, three, so three of those.

And then from there, while this is
H;ppening -- so there was one at a certain <-
at the beginning. And then we‘developed the
casé, found the cases. /

Thén there was one iﬁ\%he middle.

And then there was one, kind of towards
the end. ) |

And then all throughout that, all
throughoﬁt those -- in between the learning
collaborative times, what I was doing was
actudlly doing the therapy with the children
and identify cases that I had. And calliné
in every week, every other week, to talk with

experts to get help with how I was providing

it. So it was a learn and do model over the

whole course of the year. We had to complete
three cases in the course of the year.

Q. And those three cases, were they all

92
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involved with child trauma?

A. Yes.

Q. Were they also involved with child
sexual abuse dfynamics?

A, Yes.

Q. So all three involved a child that
had been traumatiz‘ed by sexual abuse?

A, Yes.

0. That's your testimony?

A. I believe so, (affirmative nod) --
Q. Okay. And you completed that in

A. Yes.

Q. And then you also had the two days
training in the TREM model in 2013?

A. Yes.

Q. And other than your education,
that's the only additional training you'wve
had listed on yoﬁr cv?

A. Yes.

Q. Are you a member of any professional
associations?

A. I'm a member of the American -- I

just started it. And so the AACC, the

47
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American Association of Christian Counselors.

Q. And you began that in August; isn't |
that right?

A. Yes.

Q. Because you've only been licensed in
South Carolina from June 27™; isn't that
right? | /

A. I've only been licensed as a
licensed professional counselor.

I was licensed as a licensed professional
counselor intérn since 2000 and -- two years
before, then 2013.

Q. I think it's June 11, 2014.

A. -~ Oh, okay.

Q. And I just cheated. I have it in
front of me. |

A. Great. That's great because I'm
very bad at math. I'm a therapist for a
reason, not a mathematician

0. And when you're an intern, you're
studying under someone else; isn't that true?

A. When you're an intern, you still
provide the therapy and you still provide the
treatment that you wc;uld as I am now. But I

had a supervisor that I discussed cases with
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and that I looked -- but I still signed my
own documentation.
Q. But isn't the:supervisor the one

responsible for diagnosis and the treatment

plan?
A. No. I
Q. You diagnosed as an intern?
A. Yes.
Q. Okay.

A. The State Department of Mental
Health allows me to do that.
Q. And you've not ever been in private
practice so it's always been under DMH?
A. Yes. | .
MR. QUINN: I don't have any other
questions. Thank you.
THE COURT: Okay. All right.
I'm not necessarily concerned with the
qualification. I’'m more concerned with the
opinion to be offered. So can you tell me .
and éummarize what the opinion it is that the
expert intends to-offer to the jury?
| SOLICITOR PATTERSON: Certainly,
Judge. And we are -- we’ll certainly stay

far, far away from the Cromer (phonetic)

49
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issues. Ms. Rich will not be testifying as.
to the victim's credibility. She will not be

testifying as to whether or not she believes

' this victim, whether or not her symptoms were

indicative, that she was, in fact, sexually
abused.

What we will have her go through is a
general, from anAéxpert point of view, what
some symptoms of trauma the child may
experience be. If there-are particular:
symptoms a child may experience as a result
of sexual trauma, why those may be different.
She will talk about delayed disclosure,
.piecemeal disclosure. |

And then we will move into some details
of her treatment of this victim. You know,
was she diagnosed with'anfthing? What was
that diagnosis? What symptoms did
‘exhibit? What therapy model she exhibited.
.And then whether or not there was, in fact,

a disclosure and time and place of that
disclosure.

THE COURT: Okay. Mr. Quinn, do
you to take exception to thét evidence, éir;

and the offering of that opinion?

96
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MR. QUINN: Well, -- and I'm not
trying to be flippant. I swear, Judge.

THE COURT: I know.

MR. QUINN: It's vefy difficult to
object when the Solicitor phrases in the ‘way

she does. If they stick specifically to

those exact gquestions, those are great

questions. I have no’ idea what the answers
are going to be. !
| THE COURT:  Uh-huh.
MR. QUINN: So I am at a loss to

be able to say to you today standing here no,

I'm not going to object to that. I am very

likely going to object to most all of that.

I think that many of the questions
includiﬁg some fhat were asked today of
Christine Carlsberg, go to believability of
the child. And I think that'é going to be an
ongoing difficulﬁy in this case.

So I certainly think that the scope of
the quesfions‘as’the Solicitor outlines it
are appropriate things to ask, assumlng Your
Honor qualifies her as .an expert. And

depending on her answers, then we get through

it with no difficulty. But I'm leery
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47



48

N

O ® ~N & 1 & W

10
11
12
13
14
15

16

17
18
19
20

221

22
23

- 24

25

State of South Carolina v. Ontario Makins
Case No, 16-GS-23-04363 et. al
Jury Trial of December 5-8, 2016
Pretrial Testimony of Kristen Rich '

98

promising at this point her answers are going |

to be acceptable to me.

THE COURT: I didn't anticipate'a
promise from you. What I'm trying to make
sure of is that'we all go forward on the same
sﬁéet of music and/we all recognize what's
admissible and what's not admissible.

This is my concern about this

‘witness and why I'm somewhét circumspect. We

have a long line of cases which discuss
expert witnesses buttressing the credibility
of minor witnesses. And although I think
that mosf of what she talked about in a
vacuum is okay, my concern is that she begins
to talk about the specific tieatment and
discussions with this child and without
saying ‘that makes her'believable', she is
suggesting that that makes her believable.

And I want to make sure that what
we'fe not doing is an end run around forensic
interviewers being qualified as expert
witnesses and thereby buttressing the
credibility of witnesses.

So I don't have an issue with the

qualification. I think the qﬁalification is
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fairly airtight. It's -- the question is,
what opinion will be offered and how close
are we going to get to her saying, ‘I talked
to her. I diagnosed her és being a victim of
childhood sexual trauma and all of her
answers were consistent with’;y diagnosis for
childhood sexual trauma.’

SOLICITOR PATTERSON: If it sets
your mind at4éase, Judge, we are -- Ms. Rich
and I have already discussed that that
specific diagnosis will not be discussed on
the stand.

THE COURT: - Okay.

SOLICITOR PATTERSON: And she has - -
testified in a post-criminal world. We have
talked pretty extensively about walking this
line. I understand your concerns. You know,
I think the courts have been clear that this
sort .of expert testimony is very important in
these kinds of cases where juries do not

necessarily understand the dynamics of what

‘has gone oh or why a child may not disclose

immediately," why it may come out in pieces.
So from the State's perspective the case law

is supportive of this type of expert

L
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testimony, understanding that there have bggn
directives given to us by the higher courts
of a fine line that we neéd to walk. |

THE COURT: And-generally I agree
with you. 1I've admitted ény number of times,
bliﬁd experts. The distinction here ié that
she is actually an ﬁttehding expert. That's .
the one distinction Fhat I've,draﬁn. And I
may be wrong, but I haven't seen a case which
addresses that séecifidally. Blind experts,
I've seen.

| SOLICITOR PATTERSON: And there are

cases that address blind experts, Judge.
There has been no case to'my knowledge where
a treating therapist, separatg from a
foreﬁsic interviewer, has not been allowed
because they were, in fact, a treating
therapist.

And I believe Ms. Rich has testified
actually in front of you as the treéting
theiépist before. So it is -- we understand

the concern that the Court has and we'll be

sure that we walk that line.

THE COURT: All right. Mr. Quinn?

MR. QUINN: ‘Well, my client is
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desperate to go to the restroom so I'll be
very brief.

THE COURT: I am too, Mr. Makins.

So we're on thg/same -

MR. QUINN: The ‘Solicitor, I
think, is correct that there's no case saying
the treating cannot also be the witness. |
That's because it's never gone up.

, , , ,
- THE COURT: Yeah. Well, I was
just asking --- | '

MR. QUINN: The question'pf
suppre;sion, itvhasn't come up. So there's
nq-case that says either:éide. I think it's
much more difficult -- aﬂa apparently- they
aren’t going to talk about diagnosis, because
that would be the first objection because /
yéu're assﬁming they're telling the truth;
So anyway, it'll be interesting, Jﬁdge. I
don't knoﬁ any other way to say it.

THE COURT: Yeah. I think -- I
tend to agfee with that. I haven'f seen a
case laﬁ that ——‘i haven't seen a case which
has rejected that testimony. There's no

question about that.

But on the other hand, .I haven't
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(

seen one where the court has accepted
anything, other than the blind testimony..

So again we ﬁnow the public policy
and the theory behind not allowing forensic -
experts to be qualified and buttress;the
credibility. We just need to make sure,
insofar as we -— or inasmuch as we're in
uncharted waters here, that we're not doing
an end run around that holding, okay? )

So I don't think that her testimony;
because'she;s an atteﬁding Qitness, would be
automatically ab_initio thrown out. I do
think that there are things that she can say _
and that are admissible. But I think as
well, there are things that should be
excluded. |

I haven't Heard the testimony. And
I'm reélly;not inclined to listen to the
testimony right now. I prefer éontemporan—
eous objections.

But you've obviously read the case
law. You know - yoﬁ understand exactly what
I'm saying. |

SOLICITOR PATTERSON: I do.

THE COURT: It is a tight line.
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SOLICITOR PATTERSON:  Uh-huh. '
- THE COURT: And you're going to
have to walk that tight rope; okay?
SOLICITOR PATTERSON: Yes, siz;. ¢
THE COURT: And when and if she gets to
the point that says anything that suggests --.
and I understand that -she's not going to say
it verbatim and she's not going to articulate
it very, very clearly. But anything that
suggest that ‘I diagnosed this girl and
because she 'shows all of these signé, She's
\kelling the trufh'{ that's where we can't go.
' SOLICITOR PATTERSON: I understand.
And just to be clear, Judge, she is not going
to testify aboutra diagnosis of child sexual
abuse. She will discuss a diagnosis of post-
traumatic stress disorder. But we will not
get into the diagnosis of child sexual abuse.
TﬁE COURT: Okay. And so what I'm
hearing you say is she's not going to say -- .
basically what she's going to séy is this
young lady is suffering from trauma. But’
she's not going to get .into any detail about
what kind of trauma that is or the genesis of

that trauma.

S7
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So .the way I'm conceiving of it

right now, if she is more in the nature of a

medical doctor at an emergency room and/or a

medical doctor who ahalyzes a rape or

administers a rape kit, where she fust speaks
to the facts: ‘This is'what was present. I
can't tell you why it's present.’

SOLICITOR PATTERSON: She's going
to speak to the facts.. And the child has
made multiple disclosures of sexual abuse to
her. So we will, in keeping with the hears%y
exception, ask her if did, in fact,
discloée sexual abusé and time and place.

) VTQE COURT:  Okay. Okay. And
she's the one -- I presume she is testifying
after the forensic interview? ’

SOLICITOR PATTERSON: Correct,

Judge.
THE COURT: Okay. All right.
“"MR. QUINN: My one concern then is
why ié she being offered as an expert on -

child sexual abuse dynamics?

As soon as she gets -into saying
anything about this is what we see for child

sexual abuse, ‘these are the éymptoms, I
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found them, they exist in this case’, we're
going to have trouble. And as soon as she
gets qualified in front of the jury, that's
an expert in that. It's the same as saying
to the jury, ‘She's an expert in it. Guess
what? The reason we have her here she's an
expert in child sexual abuse dynamics. So
this child suffered sexual abuse.’ |
THE COURT: All right. Well, this
is what I'm going to dov—— we'li take it .
under consideration. You can make |
contemporaheous objections.
It may be, and I want you td just,
Ms. Patterson, prepare testimony of a blind
expért as opposed to a fact expert or an
expert witness who attended to the child,
okay? f
SOLICITOR PATTERSON: Okay. So —--
THE COURT: So you ~- so at some
point you'll be able to go either'way, okay?
I'm goingdto let her testify because I'm
convinced of her credentials. And you can
ask her questions to put her credibility into
dispute.'

But with respect to the actual

\
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factual testimony, again, I'm going to be
veering pretty significantly toward the blind
expert as opposed to the attending expert,
Aokay? All right.

Again, if you get a conviction in
this case, this is where you're going to lose.
it on appeal, okay? Okay. So I}ll consider
it. If you have any additional case law at
all, you're welcome to e-mail it to me.

) SOLICITOR PATTERSON: Okay.

THE COURT: Which discusses
specifically this particular instance, I'd be
happy,to look at it, from this state or
another. But we'll consider it tomorrow
again.' I'm more inclined to>treat it as a
blind expert as opposed to an attending

N N ~
i V

expert, okay?
“ SOLICITOR PATTERSON: Judge, wéuld
~you be inclined to allow the State to add'a
blind expert to our witness listf

THE COURT: I_.woizld not. I mean,
you're welcomé tq\do that.

SOLICITOR PATTERSON: . Well, we —-—
thank you. |

THE COURT: Yeah. I don't mind
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and I'm not so certain that this witness,
inasmuqh as the broad qualifications that
you've given her can't testify as to some of
the blind information. Again, which is
delayed disclosﬁre or things of that sort.
Okay. All right. _

SOLICITOR PATTERSON: Thank you,
Judge.

THE COURT: Anything else for this
witness?

SOLICITOR PATTERSON: Nothing for

this witness, Your Honor.

THE COURT: Okay. Thank you.
WITNESS: - Thank you.
THE COURT: We'll see you, maybe

tomorrow. Have a good evening.
(WITNESS STEPS DOWN)

MR. QUINN: Judge, we need to take

a short break just to iet”my client step out

here and use the restroom. I think there's
one back here in the jail cell.

THE COURT: Yes, that's fine.
We'll do that. We'll come back in about five

minutes then, okay?

(BRIEF RECESS)

Y
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(DEFENDANT PRESENT)
’ THE COURT: Are we ready to
proceed? You may cali your next witness.
JACKSON V: DENNO HEARING
SOLICITOR PATTERSON: David Picone
" (WITNESS TAKE STAND)
DAVID PICONE, having been duly
sworn to tell the truth, and nothing but the
truth, testified as follows: -

DIRECT EXAMINATION

BY SOLICITOR PATTERSON:

108

Q. State your full name for the record,

please?
A. David Daniel Picone.
Q. And where do you work?

A. Greenville County Sheriff's Office.

- Q. And in what capacity do you work for

the sheriff's office?

A. Currentiy, I'm assigned as an
investigator with the violent crimes unit.

Q. Okay. And what unit were you in in
March of 20157

A. Crimes against children.

Q. Okay. And were you investigating a

child sexual abuse case that began on March
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20" of 20152

A. Yes.

" Q. And did that case involve this
defendant?

A. It did.

QF Did you meet with this defendant at
some point and talk to him about the case?

~A. March 23™, 2015. ‘

Q. And why did you meet with him on
that date?

A. The initial investigation started on
March 20th. After I got a basic understand-
ing of what the case was about, after talking
to the vittim, I'd been doing some follow-up
investigations and had gone out to thé

Defendant's house and talked with his girl-

- friend. And he wasn't home at the time. And

after I talked with her, she said that she
was going to bring him to my office later on
in the afternoon, after he got home from

work; which she eventually did later in the

~afternoon.

Q. And at this point, the wvictim had
made allégafions against the Defendant?

A. Yes.

63
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Q. And you had met with the victim at
this point? b

A, Yes.

Q. All right. And were you the primary
investigating officer on the case?

A. I was.

Q. Did Mr. Makins come in voluntarily
to speak with you?

'A. Yes. Like I said, he showed up at
my office. At first when he showed up DSS
was there. DSS had actually put a safety
plan together. So he met with DSS to go over
the safety plan.

After that, he said he would be willing
to talk with me. So we went back to our
interview room. At that time, I was under
the assumption that when you enter the room,
the recor&ing system was supposed to come on.
Later I found out that they had changed the
system, previous days, weeks before and I
hadn't been in there hadn't been an interview
since then. ‘And you're supposed to turn a
switch on, so it wasn't recorded. But, yes,
he voluntarily came.

Q. And was he free to say no that he
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diq nbt wish to speak to you?

A. Yes. When we went in the room I,
you know, told ﬁim he Qﬁs not under arrest,
that he didn't have to speak to me. That if
he wanted to 1eave,—he could just téll me and
we'd end the interview. Told him fhat
anytime he wanted to leave to use the
bathroom just let me know. He also asked for
a glass of water, which I provided to him.

Q. And was anyone with you during fhe
course of the interview?

A. Yes. Investigator Robertson, Mike
Robertson was in there as well.

‘Q. Was the‘defendant handcuffed at any
time?

‘A. He was not.

Q. Was he free to leave at any time?

A. Yes.

Q. And how did the discussion with the
defendanﬁ begin?

A. I explained to him that there was
some allegations made against him of sexual
abuse. He denied the\éllegations.

" And I asked him to determine whether he

was actually alone with the child or had an
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opportunity to do so. He did disclose or
tell me that he was alone with the child
certain times when he was watchipg'her._
Q. Did he express any reservations
about speaking with you?
A. No.

'Q. About how long did you speak with

the Defendant?

A. Q It was about one hour.

Q. And he was free to leave at any
point during that hour?

A, Yes.’ F

Q. ' Did he ever ask for an attgrney?

A. No, he did not.

Q. Did he ever ask to take a break?

A, No. .

Q. Did he ask to have anyone with him?

A. No. |

Q. Did he ask if he could come back
later? o |

A. No.

112

Q. And did he, in fact, leave aftér he

made the statement that you justlmentioned?
A. Yes, he did leave.

Q. Thank you.
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SOLICITOR PATTERSON:  No further
quéstions from the State for this witness,
_Judge.
THE COURT: Yes,lsir.
CROSS-EXAMINATION
BY MR. QUINN: |
Q. .I assume you didn't reduce any
statement to writing because you thought it
was being‘recérdgd; is that correct? )
A. That's correct.
Q. \ Okay. Did you ask Detectivé
Robertson to do a report in this matter?
A, I aid not. .
Q. Okay.’
‘ MR. QUINN: I don'f have any otﬁer
questions. .Thank'you.' |
SOLICITOR PATTERSON: Your Honor,
at this point the State would put on the
record and argue that the statement of the
Defendant was freely aﬁd voluntarily given
" and that it is appropriate to be admitted at
- t:iali
THE COURT: Okay. Mr. Quinn?
MR. QUINN: ; Weil, I wouldn’t agree

'/ that it's admissible. That's taking it one

g
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step too far. But I'll égree that it was not
taken in violation of any of the Jackson v.
Denno.

THE COURT: Okay. }

MR. QUINN: He w&s not even under
arrest, so it.waS‘noncustodial.

THE COURT: | Okay. Good enough.
Okay. Ag a threshold finding, I do find that
all of the particulars to Jackson v. Denno
-— pafticularly Jackson v. Denno, obviously
at trial I'll determine whether in fact it's
admissible or not. However, the threshold, I
find that it does meet the requirements of
Jackson ;. Denno.

I presume that any objections would

be as to authentication and laying an

' appropriate foundation for the admissibility

of, the sanme.
MR. QUiNN: Those would be the
obvious ones; maybe relevance, although I
suspect it's relevant..
THE COQURT: Okay. Good enough.
All right. Okay.
' 'SOLICITOR PATTERSON: Your Honor,

the State has nothing further for this

68 ‘ B
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afternoon until tomorrow.

THE COURT: I need to get the rape
shield in writing but that's not an issue, I
preéume? \ "

SOLICITOR PATTERSON: I don't think
-- typically, Judge, as I understaﬁd the‘casé
law the courts are considering Boitér,and -
rape shield as kind of simultaneous motions.

THE COURT: Right. |

SOLICITOR PATTERSON: So I think

" that there is an appropriate discussion on

that that can be had tomorrow. But I.think
that we will lean more toward the Boiter than
the rape shield in this case with the child.

THE COURT: Okay.

SOLICITOR PATTERSON: Unless Mr.
Quinn has a prior—knowledge—afgument you'd
like to make.

MR. QUINN: No. And I agree with
her. BAnalysis of the situation would
probably more.in arguing under Boiter.

‘ THE COURT: Sure.

MR. QUINN: And we'll need to put

that redord.up tomorrow.

THE COURT: Good enough. - Okay.

69
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All right: Okay. We'll come back on the
record tomorrow at 9:00. I think we
indicated to the jury to come back at 1:00.
So we'll start at 9:00 and try to get that
hearing done as quickly as possiblé.

MR. QUINN: Yes, sir.

THE COURT: So as-to afford all of
the staff a lunch and we can come back at
1:00 and begin opening statements, okay? All
right. Thank you.‘ Y'all have a great
evening.

. SOLICITOR PATTERSON: Thank you,
Judge.
MR. QUINN: Thank you, Judge.
(COURTF IN RECESS)

(TRANSCRIPT CONTINUED NEXT PAGE)
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(DEFENDANT PRESENT)

THE COURT: T understand we have a
Boiter heafing. And I'm ready to go when
y'all are. If you’re still corralling all
the usual suspects, thatis okay.

MR. QUINN: A They were bringing a
witness up before me and m& client ran to the
restroomn. |

THE COURT: Sure, that's fine.
While we are on the record, I do want to put
on the record that I have had the opportunity
to review the tape and have reviewed thé same
in accordance with Section 17-23-175 and do
find that ‘it possesses thé,particularized
guarantees of trustworthiness articulated in
the statute. BAnd, therefore, find that it is
admissible. ”

'SOLICITOR‘RATTERSON: Thank you,
Your Honor. \ ( |
‘THE CaURT: Yes, ma'am. A
SOLICITOR PATTERSON: Judge, one

tging that you had mentioned yesterdéy as we

were talking about the therapist is if we

71
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have any case law that we'd like to
present to the Court.

THE COURT: Sure.

'SOLICITOR PATTERSON: There is one
case and I have a.copy for defense counsel as
well, State v./Hénry} which I'm happy to
discuss it at the appropriate- time. But I
think it does address the issue and still is -

considered to be positive law in South

Carolina.

THE COURT:  Okay. We'll take it
up at the apprépriate time. I'll sit here
quietly and read it while we wait for the
witness.

SOLICITOR PATTERSON: Thank you,
Judge.

Nt '~ (COURT AT-EASE)
MR. QUINN: Is the Court ready?
THE COURT: Yes, sir.

MR. QUINN: I would call

"M to the stand.

THE COURT: Okay.
(WITNESS TAKES STAND)

having been duly

sworn to.tell the truth, and nothing but the
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truth, testified as follows:

DIRECT EXAMINATION

BY MS. PATTERSON:

Q.- [MUSEM I'm going to ask you some
questions, okay? And I know you've got a
microphone in front of you. You don't have
to worry about speaking into it. TIt'll pick
you up as long as you‘talk loud enough; okay.

A. (Nods head)

Q. And unfortunately, you have to
answer out loud because this lady (court
reporter) is taking down everythind that's
said and she can't take down a nod. She has
to have you either say yes or no, okay?

A. (Nods head)

Q. So can you say yes or no for me, to
the questions? |

A. Yes.

0. And your name is (NG is
that correct? | l

A, Yes.

Q. And we don't know each
other; is that right? We'vé never met
before? |

A. No.

P

73

69



70

LU

N N N NN N R RO o ) e m m
UG & W N R © VW 0O N O 1 b W N =B o

O O N N oW

State of South Carolina v. Ontario Makins 120
Case No, 16-GS-23-04363 et. al.
Jury Trial of December 5-8,2016

Pretrial Testimony of (VI
Q. May I call you or would you

prefer I call you I

A (EE.

Q. okay. And U, vou understand
you're-here to talk about 'Tari; is that
right? |

A. Yes.

E Q. Okay. And is the fellow you call
'Tari, Ontario Makins?

A. Yes. |

Q. Now, I want to talk to you about
some other things besides 'Tari here these
few minutes; okay?

| A. (Affirmative nod) -- ?es.

'Q. Thénk you. You also- accused some
other people of doing improper things or
wrong things to you; isn't that right? |

A, Yes. | '

Q. Okay. And did you accuse Malayah,

M-A-L-A-Y-A-H —---

A. . Yeah.
Q. --- of doing something to you?

A. Yes.

Q. Okay. And who is.Malayah? Can yoa

.tell me her last name?

4
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A. 1Is it Smith, Mama?
Q. Okay. If you donLt know,
unfortunately nobody can help you answer,

okay? If you don't know, you can say you

don't know.

a. I don't kﬁowi

Q. Okay. And who is Malayah to you?l'
What relationship do you have? |

A, She's~ my" cousin.

Q. And can —- do you know about how old
she is?

A. | (Negative gesture).

Q. You have to say it out loud for me.
I'm sorry.

A. No.

Q. Thank YOu. And does she live near
you or faraway; can you tell me that?

A. she lives in North Carolina now.

Q. And do you‘two visi't'very often?

A. No.

Q,.( All right. And so did you accuse
Malayah of touching you inappropriafely?

A. Yes.

Q. And tell me what you accuse'd her of

doing? ' | I
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A. Touching me on my private part.

Q. Okay. And is that the words you
used? Do you remember?

A. I'm not sure.

Q. And were you able to say how many

‘times that happened?

ﬁh—uh, (negative gesture) .

A.
Q. Is that a no?
A, “No.”
Q. Okay. And were you able to say
where it happened?

A. I think Tiffany's house.

Q. Okay. BAnd whose house is that?
Please tell me the name again?

A. Tiffany.

Q. And who is Tiffany.

A. My sister.

Q. And how -- is your sister an adult?

P Yes. |

Q. And she lives in a separate houée
than you do?

A. .  Yes.

Q. And does she live in Soutﬁ Carolina
or North Carolina?

A, North Carolina.
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Q. And do you know, does she live close
to Malayah?

A. Yes.

Q. How far, can you give me an idea?

A. ﬁalayah is her child.

Q. Okay. So Malayah and Tiffany are
mother and daughter?

A, Yes.

0. Okéy. So they live in the same
house; is that right?

A. Yes.

Q. Okay. 8So you're saying Malayah did
that in Malayah's house?

A, Yes. |

Q. And did that happen or did that not

A. It did. -

Q. And when did you report that?

A I'm not sure.

Q. Who did you tell?

A I think my mom.

Q. And do you remember, did you tell
any police officers about it?

A. I think. |

Q. And do you remember which, if any
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poi%ge officers?
.~ A. Uh-uh. No.
Q.‘ —Thank you. Do you remember, did you
tell any of your teachers about it?

A. Maybe Ms. Columbia.

Q. But do you remember if you did or

not?
A. Ms. Columbia, (affirﬁative nod) .
Q. .You did tell és. Columbia, okay.
A. (Affirmafive'nod).
Q. And did you tell your counselor? N
A. My monm did. !
Q

. Do you remember talking to Ms. Rich
about this? '
A. (No verbal response).

Q. BAbout the accusations against

‘Malayah, do you remember if you talked to Ms.

Rich about it?

A. I don't know who that is.

Q. Kristin? Do you call her Ms.
Kristin?

A. I céll her Kristin. ‘

Q. Okay. And do jbu know that Kristin
is your theraﬁist? | ‘ .

A, Yes.
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Okay. Did you talk to Kristin about

No, my mom did. . o

Q. Okay. But you didn't talk to o

Kristin about it?

A. | No.

Q. And did you also accuse two other
people of molesting you?'

A, Yes.

Q. And who was that?

A. Messiah and Caesar.

0. And can you‘te'll ‘the Judge what you

say Messiah and Caesar did to you?

A.
.Q.
A.

0.

AY

A,

Q.

No.

No, you'cah‘t?
(Negative gesture).
And why is that? |
I don't Want'to.

Okay. tht you accused Messiah and

Caesar of} is it the truth; did it really

-happen?

A.

Q
A.
Q

Yes.
When?
I can't remember.

Where?

79
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At Toi's house.
At Toi's house.
(Affirmative nod).
And who else lives at Toi's housé;

‘Pari.

Okay. And let's explain to the

Judge who all these people are. How are Toi

and 'Tari related?

A.

Q.
mother's?

A,

Q.

A,

Q.

They are boyfriend and girlfriend.

And is Toi some relative of your

She's my sister.
Toi is your sister?
Yes.

Okay. And who are Messiah and

Caesar to you, if anything? What relation-

ship are they?

They are my nephews.

Okay. Where does Toi liﬁe?
(No verbal response).

In South Carolina oriNorth Carolina? -
Oh, South Carolina.

Close to your house or faraway?
(No verbal response).

Let's d6 it this way. Can you walk

80
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to her house from your house? - N
A. No.

Q. Okay. And so when you go to her
house, how do you get there? - h
A. In a car. . N

Q. An‘d who usually takes you?

A, My vmo'm. ‘ |

Q. . Okally. And doés your mom stay with
you or leave you there?

A. She leaves me.

Q. And did you claim that Messiah and

Caesar touched you inappropriately?

~A. Yes. . ,
Q. And had anal intercourse with y\ou?
N A, (No verbal response) .
' Q. Do you know what ‘that'f is?- '
A. No.. ST -
Q. That they messed with your bottom?
A. I can't remember. |
Q.‘, Okay. You're 'saying that that's -

true, that that actually happened? -

A. Yes, sir.

Q. Did anybody see it, that you're
awére of?

A, No.

81
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Q; And this accusation about Messiah
and lCaesar, did you tell the police about it?
A, I'm not sure..
Q. ADo you remember, did you tell any of
your teachers about it?
A. Miss -- no, I don't think so.
. Did you tell your mom about it?

Q

A, Yes.
Q. Did you tell anybody else about it?
. .

Maybe Kristin. 1
Q. Okay. That Kristin being your
therapist; that Kristen?
A. (Affirmative nod).
Q. Okay. Anybody else?l

A. No.

!

¥

Q. And do you know, were Messiah or

‘Caesar or Malayah ever arrested?

A, No.

Q. “No,” or do you know? Were they
arrested? )

A, (Negative gestuﬁ:é‘) .

Q. “No,” they weren't?

A, I don't think so. I don't know.

Q. - And do you understand that it's very

important to tell the truth here today?

\
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A. Yes.
Q. And it's your tesgimony that all
three of these -- well, let me ask you this.
I'm sorry. How old ié Meésiah? A
A. vNine.
Q. - And how old is Caesar?
A. Three or six. I think he's six now.
Q. Okay. And when they were messing
with you, did you bop e;ther of them up the
side of the head?
A, No.
Q. And you're older than both of them;
aren't you?
A. I'm not sure if I was older than
Messiah.
Q. Okay. So Messiah is about your age,
~\abo,ut ten? B |
A. Yeah.
Q. Okay. But you're certainly older
" and bigger than Caesar; right?
A. Yes.
Q. So did you bop him up the side of
the head?
A. No.

Q. Hit any of the people that tried to

83
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" hurt you? ‘
A. (No verbal response).

Q. Did any of them leave any marks on
you that you were able to show anybody?
A. No.

Q. Did you put any marks on them --—-

A. No. 7
Q. --- defending yourself?
JA. No. |

Q. And as far as you know, dld anybody
see any of this?

A, No.

Q. Was anybody else in the house when
Malayah was doing any of these thingé ‘to you?

-A. I think everyone was outside.

Q. And did you yell so that\ they might
hear you? |

A. No.

Q. What about when Caesar and Messiah
were supposedl;( doing something to you. Was
there anybody else in the house?

A, I don't know. - ‘

Q. Do you remember were they outside?
Was there anybody outside?

A. I think Isis.
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. And who's Isis?

My sister.

. And how old is your sister?

:I’lO?’lO

. Eighteen.

Q. And did you yell so Isis would come

“help you?

A. No. . ' N

;
Q. And when you say Toi's house, did
they live in a house or an apartment or where
do they live?
A. An apartmeﬁt.‘

Q. And so were there people in the

‘apartments next door?

A. Yes, I think so.
0. . Okay. You think people live there?
A. Yeah, because there was an upstairs

and a downstairs.

Q. And did you-.yell to see if any

people from either of those apartments would

come heip? . -
" A. Yo. ' .
Q. All right. What about)where Malayah
lives, is it an apartment or house or what?
A. Now,‘I think it's just a neighbor-

hood but back then I think it was an

85

81



82

/7

UrL W N =

t

N N N N kR 1 e el e e el et
W N = O W 0NN Ut Wb W N T o

24

25

O ® N o

State of South Carolina v. Ontario Makins 132
Case No. 16-GS-23-04363 et. al,
Jury Trial of December 5-8,2016

Pretrial Testimony of (YT

apartment. ' . ;:.

Q. And the same thing, do you knbw if
people lived in the apartménts nearby?

A. I'm not sure.
i Q. Did you yell or make any noise to
try to get help from anf 6f those people?

A. No.

" MR. QUINN: - I don't have any other

‘questions at this time, Your Honor.

\

THE COURT: Ms. Patterson, any

questions? \
SOLICITOR PATTERSON: dJust a few,
Your Honor.
THE COURT: Okay.
" CROSS~EXAMINATION
BY SOLICITOR PATTERSON:

0. UGN, can you tell me again how

old Caesar and Messiah are?

2

~ A. Caesar is six and I think Messiah's

nine.

Q. And you said earlier that you didn't

‘'want to talk about what happened with them.

Why don't you want to talk about that?
A. Because I don't want to.

Q. Okay. Have you seen them since all

86 -
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of :this happened, and since!, TTari wés
arrested? Have you seen Messiah and Caesar?
A, No.
. No?
A. (No verbal response) .‘

1

Q

A

Q. Do you miss seeing them?
A. Yes.

Q

. Okay{

,
may have just a moment.

THE COURT: - Sure.
: CROSS-E&AMINATION CONTINUED
BY SOLICITOR PATTERSON: |
Q. NI I know you said you didn't’
know exactly how old Malayah is. Is she an
adult like yoﬁr mom?
A. . No.
Q. No. kIs she a kid like\ you?
A. She's older than me.
Q. S‘he"s a little older tht'm you.; is
she still in scho;)l; do you kﬁow?
A, I-think middle school.
Q. You think middle school.
| A. (Affirmative nod).

SOLICITOR PATTERSON: Thank you,

g \
SOLICITOR PATTERSON: Judge, if I

A
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Judge. I have no further questions for this

witness.

3

MR. QUINN: I don't have any

‘further questions for this witness. Could

-1 ask the Court to give me five minutes in.

recess and let me speak to m; client?
THE COURT: Okay. Good enough
All right. Thank you, ma'am. I appreciate
it. You may step down. '
| | (WITNESS STEPS DOWN)
THE COURT: bkay; We'il be in -
recess for five minutes. Thank you.

(BRIEF RECESS)

(DEFENDANT PRESENT)

MR. QUINN: Judge, may we
approach?
THE COURT: Sure; Yes, 'sir. Yes,
sir. ‘
(OFF RECORD BENCH CON}ERENCE)
THE COURT: Yes, sir. You may
proceed.

MR. QUINN: Thank you, Your Honor.
Your Honor, I believe that's all the

testimony we will have on the Boiter issue.

"And if the Court will allow me to address the
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Court a bit further on it, partiéularly for
the record. The case that we're discussing,
of course, is State v. Boiter, B-O-I-T-E-R,
the State v. Sprouse, S—P-R—O—U—S-E,\that's
also discussed in the case.

It appears that the burden is on the
defense to first prove that the aiiegation
made by the reported victim was false.

Then you go fo other considerations

about timeliness, the factual similarity to

determine relevance.

_ As the Court has heard, [l has
testified these alleqations did occur.
Whether I believe that or no, it becomes an
impossibility, even thbugh I have the
children here available to testify that --_
with:denial of these allegations, I think it
becomes a factual impossibility‘to prove the
allegations false Qhen there are no
witnesses, there is no physical evidence,
there are no reports that police -- there was
no investigation. At best what I'm going to .
have is a swearing contest.

And even if -- and-I.agree there's a

question about what the standard might be --

~s
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but even if the standard is preponderance of

evidence, I don't know I get past fifty
percent to fifty-one percent. Rather than .
putting thfee minor childien witnesses up,
when I do not believe that I can establish to
the Court even to a preponderance of the
evidence that the allegations are false --
because it would be a straight swearing
contest. One will say yes, they did it. And
they'll say, 'no, I didn't.’ That's all the
testimgny we will Qavei n

I have discussed with my client, of.
course, that- i1f we stop at this point the
allegations, the other allegations made will
not come out before the jury. They will not
be aware of any of these allegations, whether
they are trué or false, that no testimony
about.that would be admissible. So my client
understands'that and .that's all the testimohy
that I would have. |

THE coﬁRT:’) Okay. ALl right.

Good enough. All right; I don't know if any

reéponse from the State is necessary or not.
SOLICITOR EATTERSON:. Your Honor, I

don't believe it's necessary so long as Mr.

90
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éuinn has conceded that these allegations
would be absolutely inappropriate a£ trial.
The State does —-'pdsition would be that the
standard of Boiter has not been met -- the
Defense has not proved these false. |

And the State's position if we went
forward would also be ﬁhat these were not
factually similar, so that the allegations
agéinst thé other children are appropriately
kept out of trial.

THE COURT: Okay. All right. I
do find that based on the evidence that's
been submitted on the record, I cannot
determine under any standard bf proof,
whether it's preponderance of the evidence,
clear and convincing or beyond a reasonable
doubt, that the accusations made by the
victiﬁ, prior accusationsfwere faige.

I recognize the Defense's position

that is, that under the relevant stapdard

articulated by the Supreme Court .that it's a

.Afutile endeavor to try to prove the falsity

9f-prior accusations. ‘I\don't know if that's
precisely true. However, I would say that it

is an unwieldy burden. And for the record,

g " 91
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I'm not so sure that it's a fair burden to

impose upon a defendant either. I don't know

if that issue has been waived by the Defense.

-~

However, I will tell you from the

trial court perspective, I would love to have

additional guidance from the Supreme Court
abéut the burden of proof required for
proving the falsity of the accusation.

And I think that if should more .
particularly be that the -- the proof should

be that the accusation was in question, not

-that it was absolutely false!‘ Because I

think that wvisits ultimately an unfairness
upon a defendant in nbt being able to explore
prior allegations of sexual abuse that may be
questionable. That is, that had not been

adjudicated but weren’t proven specifically>

false in any tribunal or in any in-camera

proceeding.

6kay."For that reason, I find that
any cross-examination of prior allegations'of
sexual abuse or inadmissible in accordance
with Boiter.

Yes, sir?

MR. QUINN: I apologize to the

92
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Court because I had originally had planned on
putting all of thé witnesses up. I do not-
have anything else for the Court this
morning. I know the‘jury'é céming back at
1:00. I don't know if the State has
anythiﬁg.
| SOLIdITQR PATTERSON: Nothing from

the State at this time, Judge.

THE COURT: Okay. With regard to
the case that you had passed up, State V.
Hen:y_concerning the testimbny of an experf
wifness, i think in reviewing that case that
I agree with that finding entirely. And that
goes to the qualification of the therapist or
the expert witness to testify as to post-
traumatic stress disorder. But in that case,
they didnft specifically aad;ess our concern
in this case. - l

And’ that is whether that -- in \
context of the recent case law concerning the
testimony'of expert witnesses vouching for
the credibility of minor victims, this really
doesn't touch upon that because that wasn’t
the objection that was made at the time. And

it certainly wasn't made in context with our

93
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current jurisprudence. So I still have the

same cdncérn about the expert witness
vouching for the testimony of the minor
victim.

\I don't know what this expert
w@tness is goiﬁg to say. I donit have any
issue with ﬁer qualification as an expert
witnegs. I don't think -- apd I haven't
heard the testimony yet -- I don't think I
have any issue with her saying that she
talked to her, and that she exhibits symptoms
of post-traumatic stress disorder.

Beyond that, I'm concerned that if
she starts matching up her testimony with her
syﬁptoms, we are essentially establishing-a
circumstance where she is vouching for the
credibility of the witness. 1If that happensf
I don't think that I have any choice but to
declare a mistrial and I don't want to get
there.

You can put hexr in the -- on the
étand to testify as a fact witness without
any vouching for the credibility. And then
use a blind witness if you want to. Or you

can use a blind witness. But don't get to
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the point where she's wvouching for the
credibility, okay? ‘

SOLICITOR PATTEkSON; ' Your Homor,
can I just be sure that I'm clear on &our
ruliné on that? K

THE COURT: Yes.

SOLICITOR‘PATTERSON: So if Ms.
Rich gets'up and testifies as an expe%t in
the areas that we discussed yesterday, if she
testifies as to piecemeal disclosuré,.delayed‘

disclosure. And then from what I understand

you to say, she can testify that she saw the

child. That the child was diagnosed with

PTSD and that these were the symptoms?

THE COURT: Everything up to “and
these were the symptoms.” Okay?

SOLICITOR PATTERSON: Okay.

THE COURT: Because I think when
you start talking about symptoms, that is
you're matghing the expert opiﬁion to her
specific‘teétimony,‘fo her disclosures. I
think that's where you start getting into the
vouching part.

SOLICITOR PATTERSON: But can talk

about the diagnosis of PTSD?

95
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THE COURT: Yes, ma‘am.
SOLICITOR PATTERSON: Okay.
THE COURT: And now we're talking
about generally. I don't want ---
" SOLICITOR PATTERSON: ' Understood.
- THE COURT: ~Again, the pfoblem is,
I think, when she starts getting very
specific in the diagnosis- of PTSb as it
relates to this client, then she begins to
vouch. .Now, she's also goiﬁg to -- ygu
intend to ask her about additional l
disclosures of sexual abuse;.correct?
. SOLICITOR PATTERSON: I do.
Correct. -
THE COURT: Okay. Do you have any
objection to that, Mr. Quinn?
MR. QUINN: | Additional concerning
'Tari, is what we're talking about; right?
SOLICITOR PATTERSON: Correct.
?HE'COURT: Right.
MR. QUINN: No. I don't -- at
this time, I don't have an objection.
‘THE COURT: Okay. All right.
And, again, Ms. Patterson, I'm not telling

you precisely how to examine your witness and
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‘what to bring out. I'm just telling you what

to stay away from.

SOLICITOR PATTERSON: I understand

THE COURT: Okay. All right.
Because I'm very careful in thése kind of
cases, like we've talked about, these
evidentiary ruiings are very important
because they have the effect of cutting the
legs out from under one side or the other.
So I'm trying:to be as far as i possibly can
to each side in allowing both of you to
present that evidence, which is admissible
and app;opriate to represént your respective
c;ients; ~But .we've got to stay within those
parameters, which have been .loosely defined
by fhe Supreme‘dourt, okay? o

Okay. Anythind else that we need to
take up this morning? 4 |

MR. QUINN: No, sir. Not that I'm—
aware of?
| THE COURT: Okay.

SOLICITOR PATTERSON: Nothing from
the State, Judge. '

THE COURT: Okay. All right.

Then I'1ll see y'all back at 1:00. ' If you

97
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need me just let me know, okay?

MR. QUINN: Thank you.
SOLICITOR PATTERSON: Thank you.
(COURT IN RECESS)
(DEFENDANT PRESENT)

THE COURT: Mr. Quinn, do you need
this, the tfanscfipt back? .

MR. QUINN: No, thank you.

THE COURT: All right. If you
need it to refer to during theztrial, just |
let me know. \
| MR. QUINN: I will. Thank you.

THE COURT: Okay. We're ready for

the jury.

(JURY IN @ 1:10 P.M.)

THE COURT: All right. Welcome

back, ladies and gentlemen. I hope you had a

good evening. I hope you had a good morning.
We're going to start this afternoon

with opening statements from attorneys. And

i remind you, as I told you yesterday, that

opening statements are not evidence to be

. considered by you. Opening statements are an

opportunity for the parties to introduce

themselves and their theory of the case, and
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so they're fairly short.

Before we get started with the

opening statements, I'm going to get the

clerk of court to swear you in. Now,
yesterday mo;ning you took the oath to tell
the truth.. This is a different ocath. This
is an oath to truly and verily try the case
in accordance with the law and the evidence.
So ladies and gentiemen, I'll defer to the
clerk of court to‘administeé theiéath.
(WHEREUPON JURY SWORN)

THE COURT: All right. Ms.
Patterson? ’

SOLICITOR PATTERSON: Th;lnk you,
Your Honor. | |

THE COURT:  Yes, ﬁa'am.‘:

SOLICITOR PATTERSON: May it please

" thé Court. -

THE COURT: Yes, ma'am.
A - OPENING STATEMENT
BY SOLICITOR PATTERSON:
Ladies and gentléheﬁ, when we think
about childhood fears, we often think about
think about things like being afraid of the

dark or monsters under the bed.

99
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But for some kids, including kids
here in Greenville, those fears take on a
very different and-Very real shape. They
look like a ‘regular person, a person who's
part of:their family, and who looks like
their mom and their dad, but who, behind
closed doors, is abusing that child.
| That someone would abuse a child,
much less sexually abuse a child, is not
something fou normally think about much less
talk about. But it is a reality. 1It's a
realify here in Greenville and it's what
we're here tq talk about today. |

As the Judge'téld you during jury
selection,rmy name is Kate Patterson. I'm
one of the prosecutors on the case. That
means I represent the State of South Carolina
in the criminal pharges against fhis
defendant. . It's my job to present evidenge?
to prove to ybu beyond a reasonable doubt
that the Defendant committed the crimes we're
going to talk about today.

In other wofds, I must firmly
coﬁvince you that the Defendant is guilty.

And I want to talk to you very briefly about

100
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how I'm going to do that. . As you heard
yesterday when the Judge read the indictments
and when the clerk of court swore you in, the
defendant in this case hes been chérged with
three crimes related to child>sexuel abuse:

Criminal sexual ‘conduct Qith a minor
first degree, lewd act, and criminal sexual
conduct with a minor, third degree.

You also may have noticed when the
Judge read the indictﬁents yesterday that the

victim related to these charges has the
\

‘initials (Il You'll learn today thatJXIll

M - little girl who turned ten

years old yesterday.

’ The evidence in this case will show
that from the time UL s about five
yeafs old, the Defendant, Ontarie Makins_, her
sister's boyfriend ;vas chronically sexually
abusing her. ' | |

\ Now, at the end of the trial, the
Judge is- going 1:.o tell you about the law in’
the case. The Judge is always right as to'
the law. So if I tell you something
different, you should go with what the Judge

says. -But I want to tell you a little bit

101

97



98

N

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

O 0O N O 1 oA W

State of South Carolina v. Ontario Makins 148
‘ Case No. 16-GS-23-04363 et. al.
Jury Trial of December 5-8, 2016
Opening Statement by Solicitor Patterson

about the law and the elements or parts of
the crime so that you can listen for certain
elements or parts of the crime(s) as we go
through the testimony in the next couple of
days. |
First, criminal sexual conduct with

a minor first degree. Criminal sexual
conduct with a minor first degree is a sexual
battery on a child under the agé of eleven.
A sexual battery is a penetration into the
victim's body. That can be penile, vaginal,
digital or oral penetration. In this éase,
the évidence'will show that the Defendant
would put his penis in mouth.

Second, the defendant haé been
charged with a lewd act. To be guilty of a
lewd act, a defendant must commit a lewd act
on a child undef the age of sixteen. And
what is a lewd act? It sounds like kind of a
strange word. A lewd act is touch, rubbing,
or fondling the victim's body in a way that
is meant to arbuse either the defeﬁdant or
the child.

Third, the defendant has been

charged with criminal sexual conduct with a
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minor third degree. You probably didn't

" notice yesterday but as the Judge read the

indictment, the elements or parts of the

crime for criminal sexual conduct with a

minor third degree are the same as lewd act.

- That can get a little confusing.

Why are the crimes named something
different? The South Carolina Legislature
changed the name of the crime in June 2012.
So the kind of.touchingi rubbing and fondling

of a child that I've described that happened

. prior to the law change in June of 2012 is

charged as a lewd act. Touching,‘rubbing‘or
fondling of a child that occurred after June |
2012 when the law changed is charged as
criminal sexual conduct with a minor third
deéree. |

As I mentioned, the evidence in this
case will show that the defendant was |
chronicavlly<s_exually abusing (I- Ee
would put his hand on her vagina. He would
put,ﬁer hand on his penis. This touching
went on from before the law changed and

after. Hence, we have the two separate

crimes with the two different names.
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Now, that we've talked a little bit

150

about the three crimes that we're going to be

talking about in the next couple of days, I

want to tell you what you can expect from the

State's case. You're going to hear from
several witnesses. You'll hear from-
herself. You're going to hear from h_er mom.
You'll hear from her second grade teacher,
who's the first person told about
this abuse. You're going to héar how the
disclosure came aboﬁt. - You're going to hear
from the investigator, Investigator Picone
from the sheriff's department and from
therapist.

What I want you to keep in mind as
you listen to the evidence is that child
sexual abuse is a secret crime. It is not
done out in the open or with én accomplice.
It is done behind closed doors. There's not

a video like in a DUI. There aren't

‘fingerprints like in a burglary. There

aren't even visible injuries that you
sometimes have in a traditional assault.

Because it is done behind closed

doors, [ s the eyewitness to the crime
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in this case and what she tells you is of the

" utmost importance.: She is going to have to

give you the details of what happened. Keep
in mind as you listen to tell her
story that she has jdst turned ten. And when -
she first. came forward with these -
allegations, she was eight years old.
Children often remember and recaﬁnt things
different than aéﬁits may. And she is going
to have to come into this cohrtroom; a very
adult setting, and talk about very difficult
things.A

- Some of what you're going to hear
her talk about is graphic. Some of what
YOu'll hear me talk about afterwards iﬁ
closing arguments may be graphicf ‘This is
not done to upset or offend you in any way
but because the State is requi;ed to profe
the eiements of the crime‘in a certain way.

Again, the Judge will talk to you

about the elements .of the crime at the end of
the trial. I'll also have a chance after the
end of the trial to come back, talk to you
ébout the“casé, the evidence and what it

means. Until then, I thahk you for your

105
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time, for your patienceland your
attentién to Ehis very important case.

THE COURT:  Mr. Quinn.

MR. QUINN: May it please the
Court?

. THE COURT: Yes, sir.
OPENING STATEMENT
BY MR. QUINN:

Ladies and gentlemen of the jury, I
want to start where the Judge started. He
has spoken with you a couple of times and
both timés he's started with the presumption
of innocence. And as he's told you that's
just not words. 1It's not just a concept or
an idea that you can put aside. It is the
starting point, which is why the Judge began
with it in his discussions with you. 1In any
criminal case, it is that Mr. Makins, as he
sits with me, is innocent. Not ‘not guilty’,
not accused. He's innocent. There is no
evidence of guilt ﬂust because he's in a
courtroom.

This will be the first time -- as
the Judge said yesterday, he hasn't -heard the

evidence. I have access to the police
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reports I normally receive, but I've not seen™
anything this witness is testifying until
this week. So this will be the first time
that Mr. Makins and I have had the
opportunity to see these witnesses. We're
going to learn the evidence just as you do.
That's one reason the opening statement's got
to .be pretty brief. There's ngt much to talk
té you about. You haven't seen the evidence
yet. I haven't, the Judge hasn't, so we're
éll going to get the opportunity .in this next
day or two to see it together.

. But the presumption of innocence
will be .your étarting point in all
discussions in this case, jﬁst as it is for
the Judge when he's diédﬁsqing it with you.

| Thaé means if there comes a point
where you're not sure whether something
happened. If one person says one thing and
one person says'another aﬁd there's nothing
breally that balances one higher than the
other‘—— and we'll talk about what the

~ standard is. And it's much higher than that
s .

-- that the presumption of innocence says in

6ther words, any benefit of the doubt goes to

107 .
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Mr. Makins. 1If, at the end of this case

you're not sure of what happened, if there's

‘pause, if there's lots of questions, then Mr.

Makins'gets the ben?fit of that doubt.
That's what the presumption of innoéence
means:_ And it is.your startiné point. In
every discussion, every point, you start with
the %dearthat Mr. Makins is innocent. Then
‘Did the State convince us by evidence beyond
a reasonable doubt of his guilt?’

Let's taik_about evidence. Proof is

what evidence is. There's different kinds of

‘evidence. There are things you can touch.

' There are witnesses that are not involved.

The testimony of a witness may be sufficient
for you to decide. . If that testimony is

clear and convincing and convinces you beyond

‘a reasonable doubt, the testimony of a

witnéss may be enough. In this case from
what the prosecutor has told you so far, ;his
was a chronic -- no, this was occurring -
chronically, I believe was her word. So‘
we'll wait and see what witnesses there are,

what people may have suspected that something

‘was going on or actually found something was
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going on or collected evidence about
something going on. We'll find out what
probf there is, if any. ‘

What médical testimony there is; if
they had this child evaluated; if they had
the Child\éxamined b& a doctor and what
evidence there might have been of any sexual
assault or any ;njury to this child.

And that proof, this evidence, has

to convince you beyond a reasonable. doubt of

the defendant’s guilt. The judge is going to

- define reasonable doubt for you.- A

reasonable doubt is a doubt‘which causes you
to hes;taté to act. A question fhatdmakeé
you go, ‘wait a second.’ ‘Wait a second.
That doesn't make a ;ot of sense. I've got a
problem with that.’ That's what a reasonable
doubt is. It'é a doubt for which you can
assign a feasoq, But a doubt that makes you-
say, ‘Wait a minute. fhat's not right.-
There's somethiﬁgrwrong here.’ \That is a’
reasonable doubt, a doubt ﬁhicy causes you/té
hesitate to act. '

Mr. Mak%ns does not have the, burden

of proving his innocence, which in some cases

109 -
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would be impossible. The Stéte has to prove
him guilty and prove him guilty béyond a
reasonable doubt. '

The testimony's going to take a

couple of days, ending tomorrow, I suspect.

I don't know if we'll finish tomorrow or

" Thursday but at the end of the case I'll get

~ an opportunity to speak with yoﬁ again. I'11l

get an opportunity to speak with you again..
And unfortunately, lawyers fall in love with
the sound of their own voices. So the next'
time when I have the evidence to discuss,
you'll get real tired of me. But for opening

statement, you get a break because there's

consideration, listen to all of the
testimony, including that brought out on
crqés—ekaminatiqn. You'll see what questions
that I have as we go and I'1ll discuss those.
with you again at the end.

| I think that if you listen to the
entirety of the case, listen to what the
proof is, not the fluff, not what we're
adding, ndt what we're trying to make the

package look pretty when the present inside
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is really crummy, you're going té find
that there's not evidence of proof beyond a
reasonable doubt that Mr. Makins is guilty of
anything, and your verdict should be Not
Guilty on all of these charges. |

- THE COURT: All right. Ms.

Pattérson, you may call your first witness,
ma'am.

- SOLICITOR PATTERSON:  Thank you,
Your Honor. The StaéeAwoﬁld_call Mary Jill
Kroske. |

(WITNESS TAKES STAND)
i MARY JILL KROSKE, having been duly
sworn to tell the truth, and nothing buf the
trith, testified as follows:
DIRECT EXAMINATION

BY SOLICITOR PATTERSON:

Q. ‘Ms. Kroske, where db you work?

A. Métchell Road Elementary.

Q. And what do you do at Mitchell Road?

A.. I teach school. y

Q. And how long have you been a '
teacher? .

A. About twelve years.

Q. And what did you do before you

1

111

107



108

N N N N N N = o o o Rm R e e
B & W N B © VW W N 6 1 » W N KB O

!

O ® N 0 T o W N R

State of South Carolina v. Ontario Makins + 158
Case No. 16-GS-23-04363 et al.
Jury Trial of December 5-8,2016
Testimony of Mary Kroske - Direct Examination

faught?

A. Well, I've been teaching about
thirty years, so that's all I've done.

Q. "And do you know the victim in this
case, (N>

A. I do.

Q. How do you know her?

A. I taught hei in second'gfade.

Q. And what year did you_feach her
second grade?-

A. The 2014-'15 school year.

Q.- SQ that was two years ago?

A.. Yes. I ‘

Q. And during that 2014-2015 school
year, did the Julie Valentine Center come to
talk to your class?

" A. They did.

Q. And what did they come to talk .
about? _ s

A. They came -to talk to the children
é.bout ina_ppropriate’ touching. '

Q. And were you at school on March 20t
of 20157

A. I was.

Q. Was in your class that day?
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A. Yes, she was.

Q. -And what happened that day with

pMinor ?

A, That day as we went out to recess,
most of tﬁe children had went on ahead and
MOl kind of -~ they ran out to the
playground all together. [Vllels kind of
hung back to talk to me a little bit. And
she said, ‘Ms. Kroske, do you remember those
ladies that came to us?’ I said yes. She
sai&, ‘well that happened to me.’

Q. And so ' disclosed that day
that _s/he had been sexually abused‘?

A. Yes. ‘

MR. QUINN: - Object to the leading
nature of the question.

THE COURT: Overruled.

 DIRECT EXAMINATION CONTINUED

BY SOLICiTOR PATTERSON: , .

Q. And did she tell you when and where
she had been abpsed'é: |

A. No. ’

Q. After e disclosed sexual abuse
to 4you,/, what did you do?

A. I went to the guidance counselor to

113
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1 report it. |
2 Q. Okay. And is that standard
3 protocql?
4 A. Yes. .
5 Q. .What is standard protocol if you had .
6 a student come forward with a disclosure such
7 as this? | |
8 A. Depending on héw and what they'rre
. 9 disclosing, the guidance counselor kind of
10 tells us the protocol as to whether we call
11 * . law enforcement or Wh_ether we call DSS, or
12 ‘ who we report it to. And so he kind of
13 .g'uid'es us through the process.
14 ' 'Q. And are you trained to deal with
15 these types of situations?
16 A. Every year at the beginning of the
17 - school year we get training from the guidance
18 [ counselor as to how té do that.
. 19 Q. Okay. Are you a mandatory reporter
20 in these ihstances?
21 A.. Yes. | .
22 Q. After disclosed, how did she
23 act? _ |
24 A, I would not say that she acted very
25 : different. She'sV a serious kid sometimes
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anyway, so it would be hard to say that
she acted different{y afterwards.

Q. And you mentioned that you ﬁave been
trained to deal with these situations. 1In
these situations are you supposed to, as part
of your training, follow up with additional
questions to ---

A. No. We're not supposed to ask any
queStions at all.

Q. Thank you.

' SOLICITOR PATTERSON: No further
guestions for this witness, Judge.
CROSS-EXAMINATION

BY MR. QUINN:

Q. Did you ask any other questions?

A. I did not..

Q. Did she volunteer any more informa-.
tion, other than what you've testified to the
jury about? |

A. ' No, she did not.

Q. And this, I believe you said was-
March 20®; is that right?

A. It was in-March, yes.

Q. And T assume this was a normal

. school year for.you. So you began teaching

115

111



112

W 0 N N U R WN e

-~ o e - T S G = WY
O 0 N o B W N =R O

20
21
22
23

24 -

25

State of South Carolina v. Ontario Makins ' 162
Case No. 16-GS-23-04363 et. al,
Jury Trial of December 5-8, 2016 A
Testimony of Mary Kroske - Cross Examination

second grade that year in August/September?

A. Uh-huh,

Q. Do you remember when, was it August
or September? '

" A. I would guess around the 22™,

somewhere "around in there.

Q.‘ Of which month?

A. 6h, that we started school?

Q. Yes, ma'am?

A._ August, yes. ~

Q. So had you known before she
started in your class?

A. f_es.

Q. Just as a student at the elementary
school?

A. Uh-huh.

Q. I assume that she had gone to first
grade at the elementary school also?

A. Kindergarten, as well. Uh-huh,
(affirmative nod).

Q. Okay. And you were there 1;hose two
years?

A. Uh-huh, (affirmative nod) .

Q. And had you ever spoken with her

before then, just about anything?
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A, No.
Q. Okay. And so she was in your class
from August 'til March:; is that right?
A. Uh-huh. (
| Q. And had she approached you about

this issue before —-—-

A. -No.
Q. --—- at any time?
A. No.

Q. And did you have anything else to do
with this ¢ase after that?

A. ‘ No.

Q. All right. Thank you, Ms. Kroske. -

Mli. QUINN: I don't have any oﬁhe;
questions. - |
THE COURT: Anything?
SOLICITOR PATTERSON: Your Honor,
just one follow-up question.
I_{EDIRECT EXAMINATION

BY SOLICITOR PATTERSON:

Q. Ms. Kroske, do you remember how soon
pr:i:or to disclosure the Julie
Valentine Center came to speak to your class?

A, I'm thinking about two weeksi before
that. | ~
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1 Q. Thank you.
2 SOLICiTOR PATTERSON: Judge,
3 nothing ---
4 THE COURT: Okay. Any recross,
5 Mr. Quinq? )
6 MR. QUINN: . 2No. Thank you.
7 THE COURT: Thank you,.Ms. Kroske.
8 I appreciate it. : ~
9 (WITNESS STEPS DOWN)
10 | -~ | SOLICITOR PATTERSON: Your Honor,
11 we would ask that this witness be released
.12 " from her subpoena.
13 | THE COURT:  Any objections to
14 ‘that, Mr. Quinn? |
15 'MR. QUINN:  No, Your Honor. And I
16 don't have ijection to any witness being
17 released once they’ve festified./
18 THE COURT: Okay. Good enough.
- 19 All right. And unless there's some exception
20 any witness who testifies may be excused.
21 ‘ SOLICITOR PATTERSON: Your anor,
)22 at this time, the State would call Jenna
23 Toney to the stand.
24 (WITNESS TAKES STAND)
25 | JENNA TONEY, having been duly sworn
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to tell the truth, and nothing but the truth,
te.stified as follows:

DIRECT EXAMINATION

BY SOLICITOR PATTERSON:

Q.,— Ms. Toney, where are.you currently
employed? . .

A. The Julie Valentine Center.
4 Q. And how iong have you been with the
Julie Valentine Center?

A. Three years in January.

Q. And can you tell the jury what the
Julie /Valentine Center) is?

A. We are a Greenville sexual .assault
and child abuse recover.:y center.

Q. And what is your job title at the
Julie Valentine Center? |

A. Education specialist.

Q. And whaf exactly doeé that mean?

A. My primary job is to go all over
Greenville County schools and I talk to kids
abou1% personal safety. And specificaZ}Ply, we
teach kids how to stay safe if anyone ever ‘
has given them a secret unsafe touch or what
they can do if anybody ever does.’

Q. And can you tell us a little bit

119
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about your education and background?

A. Sure. & went to North Greenvillé
University“from 2010 to 2012. And I have a
degree in interdiscipiinary studies, that's
English, History and Political Science.

Q. And you mentioned you've been with )
Julie Valentine since 2014. Have you been ﬁn
education specialist since then?

A. Yes. 2013.

Q.‘ Excuse me. 2013°? “

A. TUh-huh.

Q. And as part of being an education

specialist, you mentioned you go into the

schools?
A. Uh-huh.
Q. How, exactly -- what is your role

when you -go into those schools? What do you
do for them?

A. So whenever I go into the schools, I
go into primgrily second-grade classrooms,
but I also provide fourth grade and fifth-
grade classrooms. And we teach kids about
personal safety.

We start out with “stranger danger”

scenarios.
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We transition into tricky people. Tricky
people can be strangers or they can be people
that we know and trust. Thosé are people who
try to Qet kids to do things that are not
safe or things they're not normally going to
do.

And then we teach kids about child

-molesters.

Q. And how often do you give these
programs? '

A.- I'm at multiple schools throughéut
the week, so on a regular basis. I'm in a
different school just about every week during
the school year. |

Q. And what's the purpose of thé
presentations?

A. The purpose of the presenfation is
to teach kids how to be safe. It's a
personal .safety presentation.

Q. Did you give a program to students
at Mitchell Road Elementary on March 10™ and
March 11" of 20152

A. Yes, I did.

Q. And what.grade did yoﬁ give that

program to?

121
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1 ‘ A. Just seéond grade.
\ 2 Q. » And the program, how long does it
3 last? -
4 |/ A. . BAbout thirty to thirty-five 'minufes: .
5 And :th's a two-day presentation.
6 Q. So the thirty to thirty-—five minutes
| 7 1 both days?
8 . A. Yes, ma'am.
9 Q. I'm going to show you what has been
10 .|. - marked fpr State's demonstrative purposes as
11 Exh:Lbit 3. _ Do you recognize that?
12 | A. Yes.
13 , Q. And how do you recognize it?
14 A. I put my PowerPoint presentation on |
15+ acp. | |
16 - Q. Okay. é;ld' how do you know it's your
17 | ‘Powe'rP‘oint presentation? |
18 A. I dated it. , _
19 ‘0. Okay. And are your in,itiais on the
20 cD? | ' |
21| A. Yes.
22 ’ | Q. And is this the presentation you
23 'gave to the second grade class at Mitchell
24 Road Elementary on March 10" and 11%® of 20152
25 A. Yes, it is. ‘
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SOLICITOR PATTERSON: Your Honor,
at this time I would ask permission to
publish>this to the\jury for a demonstrative
-- for Ms. Toney to be able to go through her
presentqtion;” Defense counsel has seen it.

THE COURT: . Okay. Any objectfbns
to fhat1Mr. Quinn? |

- MR. QUIﬁN: No objection.
.\ THE COURT: Okay. Without
oﬁjection you may publish. And you're just

asking it to be published as a demonstrative

tool, not admitted as évidence? ‘ -

- MR. QUINN: Correct, Your Honor.

’ THE CQURE:' ~ ‘Okay. Good enough.

(SC MARKED AS STATE’S EXHIBIT 3 FOR ID)

- DIRECT EXAMINATION CONTINUED

BY. SQLI_CI’TOR PATTTERSON:

Q. And Mé: Toney, if you would briefly
go th:ough the p;eSentation and let me know.
when you need me to click it over;\ And
summarize what preseﬁtation you gave to the
second .grade class at Mitchell Road that day?
A. "oﬁ, sure.

Q. (PowerPoint displaying) .

A. So I begin by introducing myself and

123
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1 telling a little bit about the Julie
2 Valentine Center. I just tell them it's a
3 place where kids can go anytime they've been
4 in a tricky or dangerous situation;
) My job specifically at the Julie
6 Valentine Center is to go éll<over Greenville
7 County schools and talk to kids about
8 personal safety.
9 I talk about personal safety as being
10 ways that we practice -- or personal safet&
11 is p;acticing ways to keep ourselves safe.

. 12 And I tell them that ‘today we're going ﬁo go
13 throﬁgh some pretend, potentially dangerous
14 situations so that we can figure out the best
15 ways to stay safe.’ So if you'd go to first

.16 slide. \
17 : Q. (Displaying).
18 A. So the first situation is a stranger
19 - danger situation. It's about being at a gas
20 station. We say that mom asked us to wait in
21 the car real quick while she goes and gets
22 her gas. But shortly after mom goes into the
23 store, a car pulls up next to mom's car and
24 there's someone in this car that we don't
25 know. So I ask them what that means. That
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means that person's a stranger. And then --
so then that stranger rolls down his window
or their window and says, ‘hey, it's a lovely

evening out.’ And whenever he does this, it

"gives us a funny feeling in our tummies. We’

call it the butterflies or the willies. It's
thg nervous, uh-oh feeling we get sométimes.

And I ask them if they know what I'm talking

about and they say they do.

And then we say -—- I sa&,'you know, we
get this fee}ing because mom, dad and grandma
has told us not to, what? " “Don't talk éo
strﬁngers.” So we turn away from.him becéuée
we're not going to and he sees that. So he
gets out of hisucar_and he starts to walk
towards phé store. But then he changes his
mind and he starts to walk back towards mom's
car. So wha; can we do to stay safe .in the
situation?j So we go through --_they givé me
a bunch of ideas on what they can do to stay
safe in this situation. But ulfimately what
I tell~themlis they lock the doors, they roll
up the windows, ‘and they honk the horn. -Now,ﬂ
we honk the horn to draw attention to

AN
ourselves, let mom or dad know that we're in

125
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1 trouble and we need help, even though they're

2 in the gas statlon And it'll let other

3 adul?s know in the parking lot that we need

( 4 help. | .

5 " And we say this part's really, really

6 " important becausé we call this person a

7 tricky person. And tricky people don't want

8 other adults to know what they're trying to

9 do. So when you start to honk the horn and
10 dra& attention to ourselves; it would scaré
11 that tricky person away. So that's why we

12 draw attention to ourselves.

13 So then !‘you did a really good job’ with
14 . that first one so I'm going to say go on to
15 the next situation. '

16 Now, this next situation has to do with
17 us being at home. And as we get older, mom,
18 dad or grandma, whoever we stay with, they

19 may let us have a little bit more

20 responsibility. And today mom says she's

21 going to go down to a neighbor's house. And
22 this neighbor lives just two doors down from
23 us. So we ask if we could stay at home and
24 ‘'watch our favorite TV show. And it's liéht

, 25 out. ' So mom says okay. Whenever she leaves,
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she locks the door behind her.

After she's been gone for a few minutes,
we hear a knock at the door. And we look out
the window. We see theréﬂs,a'mailman_stand—
ing there holding some packages. I ask them
how they should handle this situation. So we
go through ignoring the door, call mom or dad
if they have any questions. ihd if anybody's |
ever at our house and théy start to do
something they're not supposed to do, we
teach them to call 9-1-1.

| Then the next slide.
Q. (Displaying)
A. Some of them wili help me read this

word. It's kind of a hard word. Instinct.

‘And our instinct, what I teach them, is our

body's warning system. It lets us know
anytime we qgt into a tricky or dangerqus

situation. I teach them it's kind of like an

‘alarm that goes off in our bodies if somebody

tries to do som?thing unsafe or makes us feel
comfortaple.‘

And I have them go back to the gas
station. 1I'll say ‘hey, you guys remember

being at the gas station? Remember that
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feeling you got whenever that stranée tried
to talk to.us?’ And théy!ll say yeah. ‘What
did it feel like?’ I want them to identify.
Feels like the butterfly feeling that nervous
uh-oh feeling in our tummies. And I“ll say
‘well, that's our instinct.’ That's what our
instinct feels like sometimes.

So I'1ll say this next situation I want to
see if we can use 6ur instinct. And raise
your hand if you see aﬁything weird or -

strange about this picture. And so they'll

" point out there's a person in a car behind

them that's tfying to get the little girl's
attention. And so I'll say ‘yeah, that's ‘
exactly what I wanted you to see. If you had
to tell me how you think this girl's feeling,
how do'§ou think she's feeling? And they say
nefvous or'scared.- AndAso I'11l say let me
tell you about this picture. So this girl,
she's'in\her neighborhood. 1It's after school
and she's on the sidewalk just'like she's
supposed to be and she's walking home from
her friend's house. And this man is trying
to get her attention. And he says to her,

‘hey, kid, I khow you don't know me but I
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promise I'm safe. I just moved in down the
street and I was hoping you could help me.
I'm giving a fifty dollar reward for anyone
helps ﬁe find my lost dog.’ I made up all.
these questions. )

You can go to the next slide.

Q. | (Displaying) .

A. He lost his puppy. He's really
upset about it and he's hoping that she could

pass these around and help him find him. And

I ask them whether or not we should take the °
posters? The puppy's really cute, so_lof of

kids aren't really sure exacfly how to handle’

the situation. But ultimately, they say no.
And we'll say, ‘why do you think we shouldn't

take the posters from the stranger?’ And we

-go‘through,all these different scenarios.

And I'll say, ‘well, you really can't know

 whether a stranger is going to do something

trigky or unsafe. So that's why we don't
take the posters from him because we can't
know if a stranger's going to do something
good or bad. So we don't take the posters
from a stranger. Strangers really shodldn't

be asking kids for help anyway. They should
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ask adults for hglp.' So then T teach them
we ignore the man and fry to get away.

And while we're trying to get away from
him, you run to trusted adults. And while
we're trying to run to trustéd adults, we

scream once again to draw attention to

_ourselves.

And then I'll say ‘goodness, we've been.
talking a lot about strangers and tricky
people today.’ And I want you to know tricky
people/use three things to get kids to do
things that are not safe or fhings they would
not normally do. N

And I'll say ‘once again I need your help
with some words.’ So I'll go ahead and say )
what's this first word right here? “Bribes.”
Bribes are things that tricky people will use
to get kids to do thing for them in exchange
for a reward. Rewards can be money, candy,
games, prizes or toys, things that kids like. "

The next word is “tricks.” Tricks can be
like bribes. ;It can be somebody saying ‘hey,
kid, if you do what I'm askipg yoﬁ to do,

there's a reward in it for you.’ And then

I'll say ‘does the kid get the reward?’ And
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I say no. So a trick is the same thing as a
lie. Many times a tricky a person tries to
lie to a. kid.

And the last word is “threats.” Now,
threats can make us feel kind of scared
sometimes. Threats are anything a tricky
person says ‘if &bu don't do what I'm asking
youlto do, there's going to be a terrible
price to pay. I'm going to hurt you or I'm
going to hurt someone or something you care
about. S0 you better do it or else.’

And I say that's exactly what tricky
people will use to get kids to do thingé that
are not safe or things they would not
normally do, bribes, tricks, and threats.\

So then I say while I'ﬁ here today and
I'll be back again tomorrow to talk some more
about a certaiﬁ type of’tricky pérson, but I
want yoﬁ to know that tricky person is called
a -child molester. And those are people who
try to touch kids on the private parts of
their body. Or they'll try and get that kid
to touch them on their private parts and they
tell them’to keep the touching a secret. And

I'1l say, ‘You guys are big kids gow. You're
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not little kids anymore. You already know
the private parts of your body are covered by
your clothing and your bathing suits and no

one should ever touch a kid on the private

' parts of their body, telling you to keep it a

secret because it's against the law. And

it's really unhealthy and unsafe for.kids.’

So I'll say ‘why do you think that person

tells the kid the touchiﬁg is secret?’ And
they'll say ‘well, they don't want to get in
trouble.’ Ang I'1ll say, ‘well, what do. you
think could happen to adults who get in
trouble -- and get in trouble if séﬁething's
agéinst the law?’ And they'll say ‘well,
they could go to jail.’ And I'll'say; ‘yeah,
fhat's right and child moleéters do not want
to go to jail. They do not want to get in

trouble and they do not want other adults to

know when they're trying -- they tell. that

kid to keep the touching a secret.’

So then I'll send them home with homef
work. I'll say I've got somé homework for
you guys. Before I come back tomorrow, I
want you to go home tonight and think about

what a child molester might look like? What

7
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kind of hair do you think they have? What
kind of clothes do you think they'd wear and
you can draw me a picture and just tell me
about it tomorrow. '

So then the next day we run though

everything that you've seen so far. We do a

little review on all of the stranger danger
situations. And then I askea them, just like
I went through a second égo, I'll ask them,
‘okay, what did ydu guys come up with?’ And-
sometimes I'll get pictures and sometimes
they'll just'describe a person to me and what
they think a child molester m;gﬁt look lige.
Ninety percent of the time or, you know, most
of the time it's somebody who's wearing all
black clothiﬁg or camouflage and they jump
out of the bushes and grab kids. But
sometimes, you'll have kids to say ‘oh, well;
they lock like a normal person.’ And I'll
say okéy. “ﬁaybe.”

I say méybe to all of that and then I go
to this next part. You can show the next
picture.

Q. gDisplaying).

A. So I'1ll say, ‘So this person right
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1 here is stretching and he's stretching
2 becapSe he's on a track team and he runs
3 miles and miles énd miles every single day.
4 He eats all his fruits, all his vegetables.
5 He's a really .heathy guy. So now that you
6 know that about this person, raise your hand
7 if you this peison could be a child molester,
8 somebody who makes bad decisions about
9 touching kids on the private parts of their
lb body.’ Then I'll ask them to put their hands
11 down. |
12 ‘Raise your hand if you think this person
13 is probably not a child molester, someone who
14 does not make bad decisions aboutAtoqching
15 ‘kids on the private parts of their body.’
16 Then after they put their hands down I'll
17 say, ‘Okay, I've got another picture to show
18 you. But this is one of a man who just lost
19 his job and he doesn't take very good care of
20 himself. He's gof a really dirty room. He's
21 wearing'really dirty clothes and he's even
22 smoking a cigarette.’ So now that we know
23 about this person, raise your hand if you
24 think this person could be a child molester,
25 someone who makes bad decisions about
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~

touching kids on thg private parts of their
body and tells them to keep a secret. And
I'll-ask’them to put their hand down.

And then\I'll ask them to raise their
hand if they think this person is probably
not a child molester, someone who does not.
make bad decisions about touching kinds.

Now, the first pictﬁre whenever I aék
them to raise their have if they think that
persqn)is a child molester, you may get one
or two that'll raise their hand ‘that they
think he is. But ﬁoSt of them will sayino,

Whe;eas,'most kids will raise their hand'
to say this person defiﬁitely is a child
molester. You'll have a lot kids yell, '
‘gross’ or ‘yeah,'thét guy definitely is.’
And .then -- if you'll go to the néxt slide.

Q. (Displayigg).

A. So I'll say, 'So based on your
responsés, what I'm hearing you guys say,
what I'm seéing you guyéxsay is you think
that this person right here is more likely to
be a child molester than this person right

here.’ And they'll say yeah, yeah, yeah.

3
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And I'll say okay, well, I\myjust curious why
do you guys think that? Why do you think
this person is more likely to be a child

molester than this person? So, of course,

.. most of the time the kids will point out he's

got a really dirty room. He's wearing really
dirty clothes. He smokes a gigarette. Every
time they state a response I say, ‘okay, so
that means that he would make bad decisions
about tduching kids? That means that he is a
bad person?’ And they'll say yeah.

/ And then they'll point out ‘well, he's
really, really,heal;hy. He probably is a
nice person. He probably has a nice house.
He probably is a good person and he would not
make bad decisions about touching kids.’

So I say, AOkay,I‘ve got. a few questions
for you guys. And just like we did a second
ago, if you agree with what I'm saying, raise
your hand. Nobody make any comments or |
anything like that. Just let me see by show
of hands if you agree with whatvI'm saying.’

And I'll say, ‘Okay, how many of you in-
here have ever had a dirty room before?’

They all, for the most part, raise their
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hand. I say okay. Put your hands down.
( How many of you havevever worn dirty
clothes, like when you blay outside, play
sports?’ Okay. Most of them raise their
hand fbr that. - - . \
And I'll say okay. ‘Once again, I don't
want to hear any comments. But how many of

you know someone who smokes a cigarette by\‘

show of hands?’ ’So most of them raise their
hand for that.

I say, ‘Okay, my point is boys and girls,
just because someone has a dirty réom or
wéars dirty clothes, that does not make them
a bad person, doesn't make them.a tricky
person, doeﬁﬁ't make them a child molester.
Just becaus; someone smokes them a cigqrette'
does not make them a bad person either.’ N

Now I'll say, ‘I know you guys know, I
know that smoking cigarettes is not good for
us. It's not healthy. It's not good for our
bodies, but it does not make someone ;7CEi;d
molester. - -

And then I'll ask them, ‘Jusf‘because

someone is really healthy does that make them

a good person?’ And they'll say no. And
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I'll say, you're fight. The only way we can

know whether someone's a good person, a bad

person, a tricky person or even a child
molester is by their actions, by their

behavior and by the thiﬁgs that they do. By

/ ﬁsing one two or three things to get kids to

do thlngs that are not safe or thlngs they

would not normally do.

I'1l ask them what those three words are
again. And they'll say bribes, tricks and
threats. 1I'll say, ‘Exactly. That's,whét
child molesters typically do to'get kids to
keep éecréts they're not supposed to keep and

get them to do things they're not supposed to

do.’

So I'll éay, ‘Do you guys want. to know
what a child molester actually looks like?’
And they'll say yeah. I say they look like a
normal person. They have normal hair. _They
wear normal clothes. They can be anybody. |

They could be someone a kid knows and trust,

~ even .somebody that loves and cares about.

So then 1'll say okay. ‘Now that yoﬁ
guys know that, could a woman be a child

molester?’ And they'll say yeah.
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‘What about an older person?’ Yeah.

‘ithat about)a teenager?’ Yeah.

‘What about someone a kid knows and x
trusts like a neighbﬁr?' Yeah.

‘What about someone in a kids family, ‘
whether an uncle or an auntie or a cousin?’
Yes. o /.

And I'll say, ‘Boys and girls, I've got a.

'really hard question for you. Could a mom or

a dad be a child molester?’ And they'll say
yes. )
And then I'1ll say, ‘Okay I need you guys
-- I need all eyes on me because this part is
really, really.iﬁportant. I don't want there
to be any confusion. Because sometimes we
sick. and mom, dad gnd the.doctor, well they
do have to'check us on the priyate parts of
our body to make su;e that we are healthy and
make sure that we are safe. So as long as

mom, dad and the doctor, they are not telling

that kid to keep the touching a secret. And

they are not trying to get that kid to touch

something on their private parts,. they're
probably not doing anything wrong. They're

just trying to make sure that you're healthy
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and make sure you're safe.’

Then I ask if they have any questions.
So before I leave them I want to make. sure
that they have three easy rules that they can

use if anyone ever tries to do something

unsafe, tries to give them a secret, unsafe

touch or makes them feel uncomfortable or in ,
danger. A

The first one is to>say to that person --
I want them to know they have the right to
say no to that person{ a strong and firm.no.

The second rule is we try to get away
from that pérson. We do everything we can to
get away from them. And if we can't, we
scream and draw attention to ourselvés. So

safety rule number two is try to get away.

I tell them the last rule is the most

" important rule of all and that's to tell

someone. And I say, ‘Each of you in here has
something that's called a support system. A
support system is made ub of the people in
our livés who care about us the most. And I
tell fhem you can tell somebody in your
support system if anyone ever tries to give

you a secret unsafe touch before or tries to
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do something tricky or dangerous.’ And I'll
say I want to know who are those people that
care about you the most. ‘- And, of course,
they'll identify family members. So first’
they say, usually, ‘mom and dad. And I'll say
okay, ‘Awesome. Mom and dad care about ybu.
Mom, dad, grandma, grandpa, aunts and uncles,
brothers and sisters, cousins, absolutely,
you cah tell your family.’

But I say, ‘Who else bésides family could
we tell?’ Because I want to hear them
identify, especially if it is a caregiver or
somebody that is related to them, that they
have other people besides just their famiiy
that they can tell. So I want to hear them
say téachers; school counselors, principals,
nurses, doctors. A lot of times they'll say
police officers. I say absolutely, you can

fe;l any of those people and they care a lot

‘about your safety too.

But then I say I've got a reaily hard

- question for you guys. What do we do if we

tell someone in our support system about a
secret unsafe touch or a tricky or a

dangerous ‘situation and they say 'No, I don't

141 _
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1 be;ieve you; I don't think so and\so would
) 2 do that 'to you. You're lying. Stop lying to
3 me. So what do you think we need to do then
4 to keep ourselves safe?’ What I want to hear
5 -them say is tell someone else. And we say A
6 right. We keep telling it until someone
7 beiieves us because you guys deserve to be
8 safe. |
9 And then I éay I—want you to know that . it
10 is never ever under any circumstances is it
11 ever a kid’s fault. Secrets or unsafe
12 touches alwAys is always the child moiester’s
13 fault. It is always\the adult’s fault. It
14 is never ever the kid;s fault. Aﬂd I tell
15 them it's never too late to tell someone
16 about a secret unsafe touch. It doesn't
17 matter if it happ%ned'a week ago, a mahth ago
18 or even years ago. It's never too late to
19 tell someone becaﬁse like I said, “you guys
20 deserve to be safe.”
21 So that's a summation of my presentation.
22 Q. Okay. You use the word child
23 molester a lot ---
24 A, Uh-huh.
25 Q. - as you were talking to the jury
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today. Do you actually use that word with
the children? |

A, Yes, I do.

Q. And why is that?

A. I think it's really impoitant that
we identify that person for what they are.
We identify child molesters és someone who
touches kids[on their privéte parts of their
body. |

Q. During your presentation do you ever
talk specifically about penises or vaginas?

A, No.

Q. Do you talk about digital
penetration or'other different kinds of
genital touching?

A.” No.

Q. Do you talk at all about oral sex?

A. NO.

SOLICITOR PATTERSON: Your Honor,
if I may have just a moment.

THE COURT: .Sure.

SOLICITOR PATTERSON: Judge, no
further questions from the State for this

witness.

THE COURT: - Mr. Quinn?
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1 MR. QUINN: Just a few.
2 CROSS-EXAMINATION
3 BY MR. QUINN:
4 Q. Ms. Toney, do you remember teaching
5 Ms. Kroske's class?
6 A. No, not specifically. I remember
7 being at Mitchell Road but not Specifically.
8 Q. Did you meet while you
-9 were at Mitchell Road; do you know? |
10 A. No.
| 11 Q. You were not approached by her
12 during this preéentation either day?
13 | A. No.
14 Q. Do you ideptify. yourself -- }well,
15 | let me ask you this. Do.you present by
16 yourself I'or does somebody else help: you?
17 A. I present by myself. ‘
18 | Q. . Okay. Do you identify yourself as
19 someone that they coula report it to?
20‘ A. Absolutely. T don't typically offer
21 that because I'm only’ there v;vith them for two
22 days. But if somebody, if a child were to
23 séy, ‘Well, Ms. Toney, you're a safe person
24 that we could tell.’ I'll say ‘absolutely
25 but unfoxztunately, I'm only here today.’
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‘You guys probably won't see me again’, so I
make sure to tell them that ‘there are people
you see every day that you cOuld tell.’

Q. And do you teach them to report any
difficulties immediately?

A. I don't say any laﬁguage like that,
no. )

Q. Okay. Do you tell them to wait?

A. No.

Q. Okay. And is the whole poinﬁ of
your presentation that they should tell-
immediately or very quickly teil somebody
about these difficulties?

A. Not necessarily. I teach them if

‘anything ever happens to them, that they

could ﬁell. I give them ways that they can
staf safe. I teach them even if they weren't
to follow any of those things, that it's
still not their fault if something bad ‘
happens to them. ‘ 7

Q. But you teach them to blow tﬁe horn
if they're in the car?

A. Uh-huh. |

Q. Thaﬁ would be an immediate response;

is that right?
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1 A, Sure.
2 Q. You teach them not to answer the
3 door and to call %heir parents if the postal
4 worker comes; right? |
5 A. Uh-huh.
6 Q. So these are things you teach them
7 to immediately react to? |
8 A. Sure.
9 MR. QUINN: I don't have any other
10 questions. Thank you.
11 THE COURT: Redirect, ma'am?
12 | SOLICITOR PATTERSON: No redirect,
13 " Your Honor. ~
14 : . THE COURT: Okay. Thank you,
15 - ma'am. I appreciate your being here.
16 - (WITNESS STEPS DOWN)
17 THE COURT: Yes, ma'am.
18 _ SOLICITOR PATTERSON: Your Honor,
19 the State would call Portia Easterling.
20 ' (WITNESS TAKES STAND)
21 .~ PORTIA EASTERLING JOHNSON, having
22 h been duly sworn to tell the truth, and
23 nothing but the truth, testified as follows:
24 DIRECT EXAMINATION
25 ' BY SOLICITOR PATTERSON:
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Q. Excuse me. I called you Ms.
Easterling, but Ms. Johnson.
A. That's fine.

Q. Do you know the victim in this case,

A, Yes. -
Q. How do you know her?

A. She's my ‘daughter.

Q. 2And how old [ -

_A. ‘ Ten 'S(ea:s ol\d.

Q. And do you have other childregl?

A, I do’. Three other children.

Q. And what are their names énd how old
are they?

A. Tiffany Wilson, she is twenty-nine;

.Toi Tisdale, she will be twenty next Monday.

Isis, which is eighteen, and [[[IIIEGTGEGEGEGE-
| Q. You need, just need to speak up just
a little bit. I'm not sure if people ---
A. Okay. .
Q. I.I'hank ybu so much. And do. any -of
those children still live at home with you?
A. Two of them do.
Q. Which ones? \

A. Isis and [ICTHENENEEN.
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Q. And tell us a little bit about
yourself. Where do you work?

A. National Health Care on Boiling

-Springs~Road. I've been there twelve years

and, uh, I enjoy it.

Q. And do you live.here~in Greenvii;e?

A. I live in Taylors.

Q; How long have you been in Taylors?

A. BAbout five years now.

Q. And how long have you been in the
Greenville area?

A. Seventeen years.

Q. You mentioned that you have two
older children who no longer live at home.
Where do they live?

A. My oldest daughter Tiffany lives in
North Carolina. And right now we are not
sure where Toi sﬁays.

Q. Prior to this, has Toi been in
Greenville?

A. Uh-huh. Yeah.

Q. Do you know the defendant in this

case?
A, I do.
Q. How do you know him?

194] -
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A. It's Toi's boyfriend, the father to
my grandchildren, my grandsdhsy

Q. And when did you first meet the A
Defendant?

A. At least fifteen, sixteen years ago.

Q. So how long have he and Toi been

together?

A. - Well, they were friends. Initiaily
went té school together. And later they
became boyfriend and girlfriend, maybe in
middle ‘school. —

Q. So have they been together since
middle school?

A. Yggﬁ.

Q. And what was your relationship like

with the Defendant before

disclosure?

o A. I~l§ved 'Tari. He was iike a son to
me. I never called him anything other than
my son and my children's brother.

"Q. You mentioned that they have been
together since middle schéol; Have you felt
that way about him since then? |

A. When I met 'Tari, he was; you know,

a young boy. I didn't feel bad or anythind
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1 about him. He was just.a child, just a boy.
2 And as ﬁe got older, Toi would say t§ me that
3 I usually favored 'Tari's side a lot because
4 I cared so much for him. And I never had any
5 problems with 'Tari.
6 Q. Did he spend a lot of time with your
7 family?
8 A. He did.
9 Q. Well, what would>that look like?
10 A. 'Tari would come into the house, you'
11 know, sometimes and he -- as they got older
12 and he had children, he would drop the kids
13 off sometimgs or Tol dropped them off.
14 Earlier on, 'Tari would come -- when Toi
15 was living with me, 'Tari would come over and
16 sometimes 'Tari stayed the night at my house.
17 Family dinners, he was there; He needed
18 something from me, he always got it. And
19 whenever he needed something or Toi needéd
20 anything, I was always willing to give it to
21 them. |
22 Q. You mentioned grandchildren, do Toi
23 and 'Tari have children?
24 A. - Two boys.
25 Q. " And those are your grandsons?
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A. (Affirmative nod).

' Q. And how old are your grandsons?

A. Messiah's nine. And I think
Caesar's six now. '

Q. And prior to these disclosures
coming out, were you all a close family?

A, _Very close.

'IQ. How often- during the week would you
see them?

A. Multiple days during the week.
Sometimes if one of them were working a hard
schedule, they would call schedule for the
other. Somebody would vdrop them off or :\[

would pick them up from their after-school

-program where they lived. I mean, we were

always together. Either they were with me or
my girls were over there at Toi and 'Tari's
house, but they always stayed together.

Q. You mentioned you don't know whe:;e
they're living right now, but when
told about thé abuse, do you know where they
were living?

A. I believé they was staying on
Woodruff Road, because they —-- they stayed on

Woodruff Road, thé_n they moved to Mauldin and
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then they moved back to Woodruff Road, to the
same place. So I believe they were staying
on Woodruff Road.

Q. Do you know what county in South
Carolina that's in?

A. I believe it's Greenville County.
I'm not sure. |

Q. Let's talk a iittle bit more about

‘the Defendant. At the time when these

disclosures came out, where was the Defendant
working? .

A. I think 'Tari was working -- I
believe he was working Mitsubishi. I'm not
really sure where he was working because I'm
not sure if it waé Mitsubishi or his other
job. |

Q. That's fine. But he was working at
the time? |

A. Uh-huh, (affirmative nod).

Q. And was Toi working at the time?

A. Toi always worked.

Q. And do you know what shifts they
would work? Were they always home at the
same time? |

A. No, they weren't always home at the
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same time. Toi, she would work 7:00 p.m. to
7:00 a.m. sometimes. Sometimes she would
pick up extra hours. She mig}ht go in and not
wo;:k as many hoﬁrs and -- shel was always
working. They weren't always home at fhe '
same time. ’

Q. And when Toi was working, who
usually kept their children? 4

A. 'Tari would keep them or they would
see if I cquld keep Jthem.l Toi sometimes
would call me and see if I could keep them or
'Tari would see if I could keep them. Or if
Isis a'nd- would go over to the house,

they would stay at their house with Messiah

and Caesar.

Q. And you also mentioned that you
worked.

A Uh-huh, (affirmative nod).

Q. Were you a single mom for a part of
this time? |

A, Uh-huh.

Q. And so who would keep the. chi}dren
while you worked? ,.
A. I work 7:00 to 3:00, 7:00 a.m. to

5:00 p.m. They usually were in school and

AN
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[

tfier} in the summertime when school was out,
it would be flexible. They would be a lot of
times at Toi's house or‘ -~ well, they would
come to my house. But a lot of times, you
know,' they were over there because it\was a
little more freedom at Toi's house.

Q. And did the Defendant end up baby-
sitting at times?

A. Uh-huh.

Q. And how often would that occur, r
would you sa\y?

A, It wasn't really every three days.
It would be different times. Sometimes it
would only be him home. Other times it would
be just Toi at home. Sometimes, both of them
would be there. Sometimes, Isis would be
there with the boys and with [[IEIIN-

Q. How often would you say that

* (BB, before the allegations of abuse came

out, was over at Toi’s and the defendant's
house?

a. Out of seven days, they were at
-least five ‘or six dayé sometimes, four or
five days; different timés. They were always

together.
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Q. Did disclose to you that she
was sexu;lly abused?

A. ©Not -- I wasn't the first one. When
it came out she did disclose it to me, but
once she had alregdy told. -

- Q. . Did she say when that abuse took
place?.

A. You mean when it took place as if
she was there or at my house?

Q. No. Did she tell you when, as in
how old she was when it took place?

A. She did. -

Q. And how old was‘she?

A. She told me she was five.

Q. And did she say how long it went on?

A. She said until now, when she told
me.

Q. And when did you find out about
these allegations? |

A. When the school called.

Q. And do you remember what day or what
month that was?

A. I don't remember what day it was.

I remember the time of day it was. It was

~close to the end of my workday. I was at
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work when they called me.

Q. And did they call the same day that
she told Ms. Kroske?

A. Yeah.

. Q. Did she say where the abuse took
place?

A. She aid.

Q. And where did she say? |

A. Well, she told me it took place at
Toi's house. And, uh, -- iﬁ wa; when 'Tari
had stayed with me for.a while aﬁd'she told
me that it also took place at my house.

Q. -And tell the jury a little bit about

-- you mentioned that you were at work and

got a phone call. Tell me a little bit about

" how the disclosure came about and what you

did after you got that call?

A. The school called me and told me
that I needed to come to the school and -- it
was Ms. Kroske that called me. She told me
tha Il had told her that she had been
abused by her brother. And that she had to
call the police and I told hér, T said.
‘that's fine, Ms. Kroske.’ I went to the

school.
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I

On my way to the school, I calied Toi and
I told Toi. I knew that this couldn'f have
happened because the only“brother that she
had was 'Tari. And we were close.

. So I got to the school; Once I got to
the school, I was sitting there in the
waiting room. And it was a couplé of people
in there that started taikiné to me. It was
an officer and -- it was another person,

another offiée, a lady officer, I believe.

They had to get [Millels - from class. And
wher{J[XSMMMMB came up upstairs, I looked at
and I told (YN I said “tell the

truth.” And she told me, she said “I am.”
That was it.
0. I want to talk a little bit about

and what was going on during this

‘time period when she's between five and

eight. Was showing any changes or

any 'particular symptoms during this time

N

period?

A. She was acting out a lot. I would

. go in her room sometimes ét night just to

check on her when she was in bed. And she

would have her hand in her panties and I

57
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really didn’t think much of it. I just
thought, you know, that she discovered that
she was a little girl. And she was just

acting out at school and she just -- she just

 seemed like a busy little girl to me. But

she was wetting the bed a lot and when it --
it would be times that she and her sister
Isis wouid have to go over to Toi's house and
she.was adamant about not going sometimes.
And I.would'tell her, you know, ‘mama got to

work or’, you know, ‘Toi's got to work. and

'you guys got to stay.’ And éhe just --

sometimes she just really didn't want to go.
And I -- well, I just -- I didn't think much
of it. {

| Q. What about after she told about the
abuse? - -

A. TWell, after she told about the abuse

I took her to Julie Valentine and they talked
to her and questioned her about it. I wanted
her to feel free to tell me what she wanted
me to know, what she wanted me to know. She

went to counseling and she's still in

counseling. She also.really wasn't sleeping

~at night. She didn't want to sleep in her
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bed alone:. She wouldn't let me close my
bedroom door. She was scared for hér bedroom

door to be closed. She just, she just wanted

to get in bed with me every night and sleep

with me. She went to counseling and she had
to take medicine to sleep. And she had to
take mediéine daily, Cymbacol (phonetic).
She wasn't focusing in school. She was
misbehaving quite a bit in school.

Q. I want to talk a little bit about --
tell me about what's happened in\your family
since the abuse disclosures came out?

MR.  QUINN: Your Homnor, I'm going
to object. This is not relevant.
THE COURT: Rephrase the question,
please ma'am.
DIRECT EXAMINATION CONTINUED

BY SOLICITOR PATTERSON:

Q. Have you seen the Defendant since
disclosed before today?

| MR. QUINN: Judge, I still don't
know how it's relevant. |
THE COURT: Okay. All right.
I'll overrule. |

I'1ll let you have some latitude in

159
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that regard.
)

) ) \ .
You can restate your objection to

the specific questions on the same basis.

| But you can'ask that quésgion.
SOLICITOR PATTERSON<: Thank you,

Your Honor. ] |

| DIRECT EXAMINATION CONTINUED

BY :SOLICITOR PATTERSON:

Q. Have you seen the Defendant before
today since ' made these disclosures?

A. I saw him 6né day. Well, I actually
saw him twice. The one day‘he didn't see me,
we‘weré passing in cars. But I saw him éne
day in a store on Woodruff Road. But that
was it.

Q. Have you had any interaction? Have
you‘had family dinners? Have you all gotten
together sincé\this,happened?

A.‘ (Negative gesture).

Q; gave you seen your—graﬁdchildren?

A, Well, I saw them. Toi came by my

house aﬁd, uh, -- when she came by my house,

" she was trying to ask me what --- ’

MR. QUINN: Objection. That's

_hearéay.

J
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THE COURT: Sustained.
WITNESS: Yes, I saw Toi.
DIRECT EXAMINATION CONTINUED
BY SOLICITOR PATTERSON:
Q. You have seen Toi?
A. Yes.

Q. Are you seeing her on a regular

A. No.

Q. Are you seeing your grandsons on a
regular basis?

A, No.

Q. Has this been difficult for you and
your family?

A. Yeé.

MR. QUINN: Objection. I domn't
know how this is relevant. I ﬁeap, I
appreciate that it’s emotional but it's got -
nothing to do with whether he is innocent or
guilty.

THE COURT: I understand. 1I'll
let you ask that one question. I overrule as
to that question. But I agree you're getting
-~ don’t go too far afield in that part, but

you can ask that question.

\

161
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SOLICITOR. PATTERSON: Thank you.
DIRECT EXAMINATION CONTINUED
BY SOLICITOR PATTERSON:
Q. bo you need me to repeat the
question? |
A. (Affirmative response).

Q. Héé this been a difficult time for

you and your family?

A. Yes.
SOLICITOR PATTERSON: Your Honor,
if I may have just a moment?
THE COURT: °  Sure.
SOLICITOR PATTERSON: Judge,
nothing further from this witness.
THE COURT: Mr. Quinn.
CROSS-EXAMINATION
BY MR. QUINN:
Q. Ms. Johnson, tell me if you would,
please, about where Toi and 'Tari lived on

Woodruff Road. Was it an apartment or

trailer?
A. Yes.
Q. 1I'm sorry.

A, An apartment.

Q. It was an apartment?

208
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A. Yes.

Q. Were there apartments»on either side
it or above or below it or can you tell me
how it was set ﬁp?

"~ _A. They lived on the third floor of the
building. And I mean, I'm sure somebody was
in front or behind. |

Q. And do you know how many floors the
building was? Was thé third floor the-top
flbor?

A. Uh-huh. The third was the top floor
and that wés all the floors in the building.

Q. And how big an apartment was it; two
bedrooms, three bedrooms?

~A. Their apa;tmeht was a two-bedroom.
Yeah. | )

~ Q. And were there other kids in the
neighborhood? N |

A. Yés. It was a community run
complex. | o

Q. And were the winddws very often open
in the summer? |
"A. Toi's windows?

Q; Yes, ma'am?

A. . No, not usually.

~

)

163

159



160

State of South Carolina v. Ontario Makins 210
Case No. 16-GS-23-04363 et. al.
Jury Trial of December 5-8, 2016

Testimony of Portia Johnson - Cross Examination
1 Q. Were the apartments air-conditioned?
2 A, Yeah.
3 Q. Okay. So did the kids play outside
4 together?
5 A. My children and Toi's children?
6 Q. Yés, ma'am. |
7 A. SQmetimeé, but was in a car
8 accident and so she had a cast on one leg in
9 the summertime. So she couldn't go outside
10 sometimes after she had her leg broken.
11 Before her leg was broken, she wés outside to .
12 - play with them.
13 Q. Okay. And after her leg was broken?
14 A. She couldn't go out.
15 Q. So did the kids come in and play
16 with her?
17 A. Yeah. Sometimes, uh-huh.
18 Q. And so did the kids play together
19 like kids normally would?
20 | A. They did.
21 Q. All right. And do you remember how
22 old was when her leg was broken?
23 A. That was. I think was
24 seven. I don't remember. Wait a minute.
25 I'm really not sure exactly. was in

164



NN NN RN R R e el e e
Gl s W N = © OV 0 N O G o W N = o

O xR Ny -G L3 w N =

)
State of South Carolina v. Ontario Makins C 211
Case No. 16-GS-23-04363 et. al,
Jury Trial of December 5-8, 2016
Testimony of Portia Johnson - Cross Examination .

third' grade. It was the end of second grade.

.I think it was the end of second grade, the

summer. But she had -- yeah.

Q. And she broke her leg in the summer?

A. It was right at the end of school.

Q. At the end of second grade?

A, Uh-huh. | B

Q. Did any of these other children ever
say anything about a relationship between |
and 'Tari? ' '

~ A. Did Toi's children say anything —-—-
SOLICITOR PATTERSON:  Objection,

Judge. Hearsay.

| 'THE COURT:" I don't think he asked
what they said but if they said anything.
I'llfallowAthat question but not the
substance of what they said.

CROSS—EXAMINATiSN CONTINUED

BY MR. QUINN¢

Q;‘ You :can answer the question if ---

‘A. Did Toi's children say anything
about --- \

Q. Or any of the children they played
with? '

A. Not to me.
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Q. Okay. As I understand your

testimony they also lived in Mauldin for some

© time?

A. Uh-huh. oo

Q. And in Mauldin, can you tell me was
it an apartment, a house, a trailer?

A. It was an apartment. They lived on
the ground floor.

Q. And were there apa}."tments above
them?

A. I believe so, yeah.

Q. And were there other children in the
neighborhood? |

A, I'm sure.

Q. And did all of the children play
together sometimes?

A. When I was there, I can't recall
them being out with the kids in the
neighborhood playing when they stayed in
Mauldin. '

Q. And how long did they live in
Mauldin?

A. I believe it was a year.

Q. . And the other kids, did you ever

meet any of the other kids from the
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neighborhood inside the apartment?

A. No.

Q. Okay. Did you ever see any other
children?

A. Maybe'boming in. Wﬁere they stayed:~
waé at the end. So it wasn't a lot of kids
at the end, but at the -- it was a couple
kids at the swimming pool<when théy were at
the pool but not like at where the apartment
was. '

Q. And when your girls -- you said your

'girls would go to Toi and 'Tari's sometime?

A. Uh-huh. \

Q. Do you mean Isis and [ vour | \
two»youngést?

A. Yeé.

Q. Oka&. And would they generally go
together?

A. Yes.

Q. And do they play together and hang

- together or -— your girls?

A. Do my children hang together?

Q. Yes, ma'am. Do they tend to stay

-together?

A. They live together, so -- yeah,

167"
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1 some. ‘
2 Q. Yeah. But I mean when they're out
3. playing. Some siblings get along and you run
4 with your brother and some others don't want
5 to have anything to do with them.
6 A. There's a nine-year age difference
7 so many -- they play to a point, card games
8 maybe. An occasional board game, but they
9 don't play jump rope or anything like that
10 togefher.
11 ' Q. And would Isis‘be allowed to leave
12 or did she have to stay around Toi and
13 '"Tari's apartmént?
14 A. Yes. She didn't drive so she
15 stayed.
16 Q. Okay. BAnd Isis is nine years older
17 than
18 A. She is.
19 Q. Solshe was a teenager?
20 A. Yes.
21 0. She was fourteen, I guess, when
22 Billie was five? |
23 A. Okay.
24 Q. And at one point you said that the
25 girls had a little more freedom at Toi's
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house. Can.you.tell me what you meant by
that?

A. I don't allow for them to watch TV
so much. And just come and drink as much'
soda or juice that they want to. Toi would
let them pretty‘much have whatevér they want
when they wanted it.

Q. And you and have talked
about her allegation; isn't that right?

A. Yes. Well, told me what she

felt as though she wanted me to know. I

never questioned her about anything.

MR. QUINNE May we approach?
THE COURT: Sure.
(OFF RECORD BENCH.CONFERENCE)
CROSS-EXAMINATION CONTINUED
BY MR. QUINN:
Q. Ms. Johnson, I dén't héve any other
questions right now. Thank you.
THE COURT:  Any redirect Ms.
Patterson?
- SOLICITOR PATTERSON: Just briefly,
Your Honor. )
| REDIRECT EXAMINATION

BY MS. PATTERSON:
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1 Q. Ms. Johnson --- SR ¢
2 A. Uh-huh. .

'3 Q. ~--- you mentioned that broke
4 her ieg-; is that correct? ( ll

-5 A. Yeah.

6 Q. With a car accident?

7 A. Right.’
8 Q. And yousaid -- remind me when you

é ‘ » think- that occurred?

10 A, I'm not sﬁre of the exact time when
11 she broke her leg. They were out of 'school

- 12 that summer. '

13 Q. Let me ask it a different way then.
14 A. Uh-huh.

15 Q. Did .she break her leg b\efore or

16 after she disclosed the abuse?

17 A. She broke her leg before she

18 disclosed. | |

19 Q. And sd she broke her leg a}: the end
20 of the school year prior to her disclosing?
21 MR. QUINN: I objek;t to the

22 leading nature of the question.

23 THE COURT: Okay). I overrule.

24 REDIRECT EXAMINATION CONTINUED

25 BY SOLICITOR PATTERSON: |
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A. Did she -- ask the question again?

Q. You said that she disclosed after
she broke her leg. "So did she break her leg
the school year before at the‘end of the
year? ’ |

A. I'm not sure. When she broke her
leg was durihg the summer.  And when she did
disclose it was-after the leg was—broken./
I'm not quite following you.

Q. What I'm asking is did she disclose
the abuse after she broke her leg?

A. Yeah.

Q. :And was she in second griée when she
disclosed the abuse? ) !

A. Was she in second grade when she
disclosed? She was in second grade when she
disclosed it, yeah. She was in Ms. Kroske's
class, yeah. \

Q. Did Isis and always go to
Toi’'s and the defendant's. house together?

A. Not every time.

Q. And you mentioned at the end of your

testimony with Mr. Quinn that the children
did not have as mﬁch access to TV and phone

at your house. Did you limit their access to
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TV and to your phone and to the internét?
" A. It wasn't really the internet. It
was just snacks and the TV.

SOLICITOR PATTERSON: Nothing
further, Your Honor.

THE COURT: Recross?

MR. QUINN: No, Your Honor. Thank
you.

THE COURT: All right. Thank you,
ma'am. Please step down. I appreciate it.

(WITNESS STEPS DOWN)

THE COURT: All right. Ladies and
gentlemen, anybody need to take a break?-
We've done openings and we've done three
witnesses. Everybody.okay? Is there anybody
who wants to take a break. Don't be shy. .
(No response). Okay.. Call your next
witness.

'SOLICITOR PATTERSON: Your Homnor,

.-may we approach for just a moment?

THE COURT: Sure.
(OFF RECORD BENCH CONFERENCE)
- THE COURT: All right. They say
we are going to take a break. The next

witness may be a long witness. And so the
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prosecution has advised me that this is

. probably a good time to take a break, because

when we come back in we may be here for a
while. So let's take a break. Return to
your jury room. Please don't discuss the
case.

(JURY OUT @ 2:35 P.M.)

THE COURT: Okay. When y'all have
her over here and you're ready to go, just
let me know, okay? _

SOLICITOR PATTERSON: Thank you.

(BRIEF RECESS)
(DEFENDANT PRESENT)

THE COURT: Bring the jury in,
plegse. '

(JURY IN @ 2:50 P.M.)

THE COURT: Solicitor, you may

call your next witness- ' . -

SOLICITOR PATTERSON: The State

calls (TR

(WITNESS TAKES STAND)
having been duly
sworn to tell the truth, and nothing but the
truth, testified as follows:

DIRECT EXAMINATION
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'~ BY SOLICITOR PATTERSON:
0. NI how old are you?
A. Ten.
Q. And wheh's your birthday?
A I s
Q. So did you just turn ten?
A. Yesterday. |
. And what grade are you in?
. AFourth.

Where do you go to school?

Q
A
Q
A. Mitchell Road Elementary.
Q Who's your teécher at schooi?
A Ms;lMcGaha.
Q Tell me a little bit about your
family. Who do you live with?

A. My mom, Isis and Terrance.

Q. And who's Terrance?

A. My mother's husband.

And where do you live right now?

I don't know.

Do you live in Greenville?

Do you live close to your school?

Q

A

Q

A, Yes.
Q

A. I'm not sure.
Q

Who do you live with? I've already

220
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asked you that. I'm sorry. Tell me a little
bit about -- do you have pets in the family?

A, .(Affirl\native. nod) . ‘

Q. Whgt kind oprets do you have?

A. I have twé German Sheppards and é
Pit Bull and a German Sheppard puppy..

Q. And you said you lived with Isis.

Who's Isis?

A. My sister.
Q. And}do yoﬁ have other sisters
beéides Isis? _

A. (Affirmative nbd).
0. Who are they?r . S

A. Tiffany and Toi.

Q. And do you know where they live?

A. /Toi livé -- I mean, Tiffany lives in

North Carolina. I don't know'where Toi

lives.
Q,» Do you know where Toi used to live?
A, Same place.
, Q. Same place as what?

A. 1I.don't remember where she used to
live at. Every time she moves, she usually
going to a different place in that apartment.

Q. In that apartment. = So do you know
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what city she lived in?

A,

(Negative gesture).

Did she live close to you?
Kind of.

Did you drive to her house?
Yeah.

How long would it take you drive; do

About five minutes.

Did you go over to Toi's, house very

Yes.

And who did Toi live with?
'Tari and Messiah and Caesar.
And who are they?

Messiah and Caesar are my nephews.

Toi is my sister and 'Tari is her boyfriend.

Q.

Toi and '

And did you spena a lot of time at
Tari's house?

Yeah.

How often would you go over there?
Like the weekends.

Would you go every weekend?

I don't think so.

Did you ever go during the week?
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A. Not that I'm aware of.

Q. And who was usually there when you
went to Toi and 'Tari's house? \

A. Usually, it's Toi. But half the
time I go over there, my Isis would come
because there was no ohe there to take care
of Messiah and Caesar.

Q. Who else would be there when you
went over there?'

A. 'Tari sometimes, and Toi.

Q. And were there times when 'Tari was
there and Toi wasn't there?

A, Yes.

Q. And where was Toi during those
times? '

A. The hospital.

Q; And why was she at the hospital?

A. She wogks there. -

Q. . Did ;o; have fun times when you went
ovef to Toi and Tari's house?

A. Yes.

Q. What would you do? 1

A. | I played the Xbox with Me§siah ana
Caesar. »

Q. And would you do other things with

177
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Messiah and Caesar?
A. We had a water fight in the bath-
room.
Q. When you were over there, did 'Tari
ever do things to you that you didn't like?
A, Yes.
Q. Can you tell me the first time he
did something to you that you didn't like and
what it was?
A. Like when, when was the first time?
Q.~ Can you tell me when and then what
happened? |
A. I do not remember when.)
Q. Do you remember how old you were?
A, No.
Q. Can you tell me what happened?
A. I can't remember.
'Q. You §aid that there were times 'Tari
did things you\didn’t like. Can you tell me
about one of the times 'Tari did that?.
A. Yes.
Q. Can you tell me about it?
© A, No.
| Q. Do you need a second? Maybe we'll

get some water?
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(WITNESS PROVIDED WATER)
DIRECT EXAMIﬁATION CONTINUED

BY SOLICITOR PATTERSON:

. NS vou said one-time that you
and Messiah and Caesar had a water fight?

A. Yes.

Q. Tell me what happened that. day?

| A. We were bored and we went in the

room, so we went into the bathroom, filled
the cups up the water and threw it on each
other. /

Q. What happened after that?

A. I got in trouble.

Q. Who did you get in trouble with? .

A. 'Tari.

Q. And what happened when you got in-
trouble?

A. He called us all, (on/e by one, into
the living room. --

Q. -And what happened then?

A. When I went in \there, he wanted me
to suck his penis.

Q. And when that happened, TN,
were your clothes on or off?

A. On.

225
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1 Q. And can you tell ,mé, did he say

2 anything when that happened?
3 A, I can't remember.’

4 Q.. Is that the only time that that
5 happened with "Tari?

6 A. Like, what do you mean? \

7 Q. You just said that 'Tari made you
8 suck his penis. 1Is that_the only time that

9 that happened? |

10 A. No.

11 Q. ,Did. it happen other times?

12 A. Yes. '

13 . Can you tell me about another time?
14 A. Yes. We were on the bed and Messiah
15 and Caesar were playing the Xbox, 'and he put
16 a bianket over me. |

17 Q. Tell me what haépened then?

18 A. He wanted me to go under the blanket
19 and suck his pénis. |

20 Q. How many times did 'Tari make you

21 suck his penis?

22 A. More than I can remember.

23 Q. Would it happen every time you went
24 over to Toi and 'Tari's house? |

25 A. No.
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Q. Did it happen most times you went
over there?

A. Yes.

Q. Do you remember the last time it
happened with 'Tari?

A. No.

Q. Did 'Tari touch you in .other places?

A. Yes. \

Q; Tell me about that. Where would he
touch you?

A. My butt.

Q. Where else?

A. That's it.

J SOLICIfOR PATTERSON: Your Honor,
may I approach? |

B THE COURT: Sure.

DIRECT EXAMINATION CONTINUED

BY SOLICITOR PATTERSON:

. VISE I'm going to show you a
drawing. Can you circle on there for me
where a butt is?

A. (Witness complies)

Q. Can you circle on there for me, is
there anywhere else 'Tafi would touch you?

A. Not that I remember.
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SOLICITOR PATTERSON: YourvHonof,

may I pﬁblish this to the jury.
' MR. QUIN&: If I could see it?

SOLICITOR PATTERSON: Excuse me.
I'm sorry -- (tendefs to Mr. Quinn).

MR. QUINN: (Upon review), I have
no objection.

THE COURT: All right. -You may.

COURT REPORTER: That's State's
Exhibit Number 5 for identification.

(SO ENTERED AS STATE'S EXHIBIT 5)

SOLICITOR PATTERSON: . Your Honor,

+1f T may in my technologically un-savvy way

simply publish this to the jury by pas§sing it -
THE COURT: You may.
(STATE'S EXHIBIT 5 CIRCULATED AMONG JURY)
DIRECT EXAMTINATION CONTINUED

BY MS. PATTERSON:

Q. did: 'Tari ever make you
touch him on his body? '

A, Yes.

Q. Where did he make you touch him?
A. Hié penis.
Q

And what did he méke you touch him
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with?

A. My hand.

Q. Did 'Tari ever show you anything on
his phone or on the TV?

A. Yes.

Q. And what was that?

A, He showed this like website on his

Q. And what was the website?

A. I don't know the name of it.

Q. Can you tell me what you _sam} on it?

A. It was like how to suck a penis.

Q. I'm going to go back to the water
fight that you talked about earlier. Do you
know what time of year that was?

A. No.

Q. Was it hot outside?

A. Yes.

Q. - And how old were you when the water
fight happened?

A. I don't know.
Was there a time that you broke your.:
J
A. Yes.

Q. Do you remember how 0ld you were

183 .
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when that happened?

A. No.

Q. How old are you now?

A. Ten.

Q. And how 0ld were you when you' told
Ms. Kroske what was happeniﬁg 'wit':ﬁ 'Ta;:i? —

A. Eight or nine. ,

Q. And did the water fight happen -

before that?

N A. Yes.
Q. Were you older than five?
A, Yes.
Q. Did 'Tari- ever give you anything?
A. A dollar.

Q. A dij)llar. And when did he give you
the dollar?

A. What do you mean? )

Q.. When did he give it to you? Did he
give it to you after something happened?

A. Yes. ! |

Q. Did he say anything.when he gave you
the dollar?

A. . Not that I remember.

Q. Did he ever give you anything else?

A. I\To.
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Q. Did he give you more money?

A. I think that was only once.

Q. And did that happen right after he
touched you or you touched him?

A. Yes.

Q. When this was going on, whei‘e were"
Messiah and Caesar?

A. Outside.

Q. Were they playing outside?

A. Yes. ’

Q. And why weren't you playing outside
with them?

A. Because I did not like the heat.

Q. So sometimes when this was happening
it was summer?

A, Yes.

Q. What about other times. You said
1n;_his happened more than you can count. Do
you know where they were other times? -

A. Other times?

\
/

Q. Do you know -- you said that this
happened with 'Tari more times than you can
count. Do you know where Messiah and Caesar
were? Were they always outsidé?

A. No.
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1 . Q. Where were they other times?
2 A Inside.
3 Q. And what were they doing?
4 A. Playing the game.
5 Q. And were you in another room?
6 | A. No..
7 Q. Were you ’in ‘the same room?
8 A. Yes.
9 Q. Would 'Tari touch you when you were
. 10 in ‘the same room .with them?- | |
11 A.  Yes. ,
12 o Q. . And where was Toi when this was
13 happening? .
14 ~ A. The hospital.
15 Q. And how about Isis?
16 |- A: 'Tari was there and we went to
17 babysit.
18 | Q. Did you like 'Tari?
19 " A. Yes. |
20 Q. - How cgme?. ‘
21 A. I don't know. |
22 Q. - Have you knbwn him for a long ‘time?
23 A. Yes. »
24 Q. How long have you known him?
25 : A. I don't remember.
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Q. Do you ever remember a time when he
wasn't there?

%' Yes. 'When Toi was there and he was
at work.

Q. -I want to talk a littie bit about
your nephews. Hdﬁ old are they?

A. Six and nine. -

Q. And is 'Tari their dad?

A, Yes.

Q. 'Did you play a lot with your.
nephews ? |

A. Yes.

Q. Were you all good friends?

A. We all are good friends.

Q. And did you usually want to‘go'over\
to Toiland 'Tari's house?

A.  No. ' .

Q. Howi come?

A.  Well, I would but when I'd get there
I'd call my mom and say I want to g&whome.

Q. Why did yoﬁ Qanf.to éo home?

—
I

A, I don't know. I just kept wanting

- to go home every time I got there.

Q. _Did you sometimes have good times at

v

Toi and 'Tari's house?
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~\

A. Yes.

0. NIEEE Jdid you ever tell anyone
when that was going on?

A. Ms. Kroske.

Q. bid you tell anyonev -— how long --
do you know how long it had been going on
before you told Ms .- quske?

A. To.

Q. Had it been going on for a long
time? } \

A. (No verbal response).

Q. What made you tell Ms. Kroske?

A. When we were at the fhing at school.

Q. And why did you tell Ms. Kros‘k,e?

A Because 'Tari is a child molester.

Q. And did you know that word before
the presentation at school?

A, Yo.

Q. Did you know that what was going on
was wrong?

A. No. ©Not until the presentation.

o. [IEEEM have you seen 'Tari since
you told about what was happening? .

A. No.

Q. Have you seen your nephews since you

188 « :
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told about what was happening?
A. Yes.
Q. And how. often have you seen them?
A. It was like a couple weeks and ‘then
I couldn't anymore.
Q. You couldn't anymore. And how do
you feel aboﬁt not being able to see them?
A. I'm sad.

Q. Do you miss them?

A. Yes.

Q. | Do you see Toi as often as you used
to? | |

A No.

Q Do you miss Toi?

A. Yes.

Q Now, [Yilgls ; is this sometimes hard

for you to talk about?

A. Yes.

Q. Are there times when it is -- there
is another way that you are able to talk
about it or express yourself?

A, I don't know.

Q. Let me ask you a different way.

Have you been going to therapy?

A. Yes.

189

185



186,

N

O 0 N O o w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Ontario Makins
‘ Case No. 16-G5-23-04363 et al
Jury Trial of December 5-8, 2016
Testimony of (YIS - Direct Examination P

Q. And who do you see in therapy?

A. Kristin. '

Q. And do you talk to Kristin about
what's happened? |

A. No.

Q. Have you ever talked to Kristin
about what's happer;ed? |

A, Yes.

Q. When it's hard for you to talk to
Kristin about what has happened, do you ever
draw what happened?

A. Yes. ,

Q. I'm going to show you
what's been marked for identification

purposes only as State's Exhibit 4.

A. Yeah. This is something -- (pause).

. Do you know what it is?
A picture.

. And who drew the picture?

Q

A

Q

A. Me.
Q. And what's it a picture of?
A "Tari and me.

Q And what is he doing?

A. Making me suck his penis.

Q. Thank you. [VHiEH one thing you

236
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just said is that 'Tari is .a child molester?

A. Yes.
é. Do you know what a child molester
means?

A. A person who touci'les kids.

Q. And whe‘re do they touch kids?

A. In their private parts.

Q. And has 'Tari touched you in your
private parts?

A. -Yeah, my butt.

Q. And has 'Tari had you touch his.

‘ private parts?

A. Yes.

Q. MM : just have a few more
questions. You said that you broke your leg?

A. Yes.

Q. How did you break your leg?

A. I got hit by‘ a car riding my bike.

Q. l\And do you remember when that was,
what time of year it was? |

A, No.

Q. Was it hot outside?

A. Yes. Oh, it was summer.

Q. Do you remember how old you were

that summer?
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1 A. No.
2 Q. Did anything happen with 'Tari while
3 you had a cast on your leg? |
4 A. I'm not sure.
5 SOLICITOR PATTERSON: Your Honor,
6 if T may have just a moment.
7 THE COURT: Sure.
8 SOLICITOR PATTERSON: Your Hohor,
9 . nothing further frém the State.
10 | THE COURT:  All right. Mr. Quinn{
11 " CROSS-EXAMINATION
12 BY MR. QUINN: :
13 0. [IXH did you have any other
14 friends in the neighborhood around Toi ‘and
15 'Tari's housef
16 A. Yes, but I can't remember his name.
17 Q. Ok'ay." And it was just one, a |
18 fellow?
' 19 A. Yes.
20 Q. ‘Did you play with him occasionally?
21 A. I played with him when Messiah and
22 Caesar was playing with him.
23 Q. Okay. And so sometimes it v;ras more
24 than just Messiah and Caesar that played with
25 you?
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A A. Yes. .
Q. Okay. And did Isis, your sister, go
with you sometimes?
" A. Sometimes.
Q. Okay. And ---

A. Wait. Do you mean like to his

f

house?
Q.. Yes?
A. No.

Q. So isis never went to Toi and
'Tari's house?

A. Oh, yes.’/ I thought you were talking
about the dude's house. :

Q. You're iight. I'm sorry. Did Isis
go with you sometime to Toi and 'Tari's:
house?

A. Yes.

Q. Most times or half fhe time or can
you give me an idea how often? |

'A. 2About half the time.
Q. And the other half the time, was she

left at home by herself?

A. Yeah. No, because my mom was there.
The car was there.

Q. So sometimes you'd go to Toi and

193
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'"Tari's even though your mom was at the
housé?

A. Yes.

Q. And your mom and Isis would stay
home and you'd go to Toi and 'Tari's?

‘A. Yes,lbecause my mom would be busy.~
She has to do stuff.

Q. And she'd take Iéis to do the stﬁff
but not take you? .

A. Yes.

Q. And you said that you were shown a
website. ‘And I believe you say that ‘he |
showed us the website.’ Did he show it to
other peoplé?ﬁ

A. No.

Q. Okay. Just to you?

A. (Affirmative nod).

Q. Okay. And did you tell the police
about that?

A. I don't think so.

Q. Okay. When you talked to Ms.‘
Kroske, then the next people that came to
talk to you were the poiice; isn't that
right?

A. Yes.
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Q. _And then your mom. If you need to
take a drink, go ahead. -

A. (Drinks water).

Q. Okay. 2And did you tell the police ’
about what had happened to you?

A. ‘Like what do ybu mean?

Q. I mean did the police come and talk
with you at tﬁe school. Did they come talk
to you‘ at school?

A.- Yes.

Q. Arzd did they say ‘we need you to
tell us about what's happened to you’ or
words to that effect?

A. ©Not that way. They didn't say it
like that. 3

Q. Okay. Did they try to get you th

just tell them what you ---

A, Yes.
Q. --- what had happened to you?
A, Yes.

Q. Okay. , And did you? Did you tell .
the police about it? ;

A. Yes. |

Q. And you say you think it was a man

and a woman police officer. So two of them
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were there; right?

A. Yes.

Q. Okay. And did you tell them the
truth?

A. Yes. -

Q. Okay. Tell them everything you knew
about iE? Did they keep asking you just tell
us about it? |

A. No.

Q. Did you tell them evefything you
knew about it?

A, No.

Q. Okay. And so there were things you
didn't tell the police?

A. Yes.

Q. Okay. And did you tell the police
that you didn't report this sooner beéause
'Tari.had threatened you?

A, No.

Q. Who did you tell that to?,

A. It might have been the policé. I'm
nét sure.

Q. Did you tell your therapist about |
that? | / |

A. I think so.
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Q. Did you tell the woman who talked to
you at the Julie Valentine Center about that?
A. No. | |
Q. So you didn't tell her that 'Tari
had threatened you and that's why you didn't
say anything?
A, Yes.
( Q. And that, in fact, is not true;
isn't that right? |
A. Right. A
Q. You have since then told the
” prosecutors and your mom that you weré never
th;eatened by "Tari not to say anything; |
isn't thaﬁ right?

A. Right.

I

N Q. So do you agree, [UISHN. that

~

B -

that's a lie?

A. Yes. _

Q. Okay. And have jbu changed your
description of what happened since you
initially told the‘police that” first day?

A. - No. ‘

Q. So what you told the police the
first day is everything that happened to you?

A. I didn't tell them everything.
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Q. - That's not what I'm asking you?

A. Oh, -- no.

Q. Haven't you changed or added to,'if
you want to say it that way --- |

A. Yes,

Q. --- what you told the police
originally? The stor& has grown; isn't that
right? | |

A, Yes.

Q. " And you told Ms. Kroske in March of
2015. You were in second grade, I think. " Is
that right?

A, Yes. , -

Q. So that was a year and a half ago,
longer than that? . |

A. I don't know.

Q. Okay. Yoﬁ went through all of third
grade; right? | |

A. I'm in the fourth grade.

Q. So you did all of third'grade;~
That's one year; is that right? » :

A. Yeah.

Q. And now you're in fourth grade.

You've been in fourth grade several months

now; is that right?
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A, ¥eah.'

Q.l So does a year and a half sound
fair, that it's been a year and a half?

A. I guess.

Q. Okay. And isn't it true that only
about two months ago that you told the
prosecutors and your mom that it was a lie
about 'Tari threatening you?

A. Yes.

g Q. So you kept tﬁat secret for a long
time; isn't that right?

A, Right.

Q. And you told other people during
that time that that was the truth, even
though it wasn't; isn't that right?

A, Right.

MR. QUINN: I don't have any other
questions. Thank you.

THE COURT: Ms. Patterson on
redirect, ma'am?

SOLICITOR PATTERSON: Yes, Your

‘Honor, just briefly.

REDIRECT EXAMINATION

BY SOLICITOR PATTERSON:

o. [NISEN why did you make up the
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1 pért about 'Tari threatening you aﬁd your
2 mom?
3 A. Because I didn't want to tell
'4 anyone.
5 Q. You didn't want to tell anyone what?
6 A. About the things he's done to me.
7 Q. And so why did you say that he
8 , threatened you?
9 A. (No verbal response).
10 Q. Were you .afraid to tell?
11 A. Yes.
12 MR. QUINN: Object to the leading
13 nature of the question.
14 THE COURT: All right. 1I'll
15 sustain that. |
16 REDIRECT EXAMINATION CONTINUED
17 BY SOLICITOR PATTERSON: \
18 Q. And -- so you said that that
19‘ part about him threatening you is not true.
20 And you said that you didn't want to tell.
21 Is the part about 'Tari making you suck his
22 penis a lie?
23 A. No.
24 Q. Is the part about 'Tari touching
25 your butt a lie?
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‘A. No.

Q. 1Is the part about 'Tari making you
touch his penis a lie?

A, No.

Q. »Is the part ébout him showiné you
websites aboutlsucking penises on his phone a
lie? |

A. No. ‘

0. [XSEEN do you see 'Tari.in the
courtrobm today?

A, Yes.

Q. Can you point to him?

A. (Witness points to area of defense
table) . )

SOLICITOR PATTERSON: Judge, we'd
ask that the-record réfléct that the witness
pointed\Eo the Defendant. | '

THE COURT:  All right.

SOLICITOR PATTERSON: Nothing
further from the State. h

THE COURT: Any recross, sir?
MR. QUINN: Just one.
RECROSS-EXAMINATION
) BY MR. QUINN:

Q. (O if I had asked you last

State of South Carolina v. Ontario Makins 247
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1 year if 'Tari had threatened you, would you
2 have told me that was the truth?

3 A, Yes.
4 MR. QUiNN: | Thank you, Your Honor.

5 THE COURT:  All right. [SEN.

6 thank you. I appreciate your being here.

7 You can step down. '

8" (WITNESS STEPS DOWN)

9 THE COURT: Oiéy.'.You may célli
10 youxr next witness. .

11 ‘ . SOLICITOR PATTERSON: Thank you,

12 Your Honor. The State calls Investigator

13 David Picone.

14 k (WITNESS TAKES STAND)

15 DAVID PICONE, having been duly

16 é@orn to tell the truth, and nothing buf the
17 truth, testified as. follows:'

18 DIRECT EXAMINATION

19 BY SOLICITOR PATTERSON:

20 Q. Investigator Picone, where do you
21 work?

22 A. Greenville County Sheriff's Office.
23 Q. And what do you do fér the sheriff’'s
24 office? | !

25 ; A. Currently, I am assigned\to the
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violent crime unit, but previously I was with
the crimes against children unit.

Q. And how long have you been with the
sheriff's office? -

A. It'll be ten years in February.

Q. And tell us a little bitfabout what
you've done during-thatlentire period?

A. I graduated from college. Once I
got out of college I was hired by Greenville
County. ‘ )

I went to the Academy for nine weeks.
From the academy, I was assigned to uniform
patrol. I was on uniform patrol for five
years roughly. . .

From there, I went to property crimes as
an.inQestigator. '

And after property crimes for two years,

I went to crimes against children. While at
crimes against children, I was promoted to a
master deputy; which to be promoted to‘master
deputy, you have to take an examination, or;l
examination board and j-Athey choose people
to do that.

And then after ten years, well, roughly

ten years in crimes against children, I am
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1 no& assigned to violent crimes where I

2 investigate robberies, gang violence and

3 homicide. -

4 Q. And were you on duty on March 20%™ of
5 20157

6 A. T was.

7 Q. And what unit were .you in at that

8 time? o |

9 \ A. I was in the crimes against chiidren
10 unit. )

11 | Q. And in that capacity as an

12 | investigator in crimes against children, did
13 | yoﬁ respond to a call at Mitchell Road

14 ,‘ Elementary?

15 .- A. I did.
,16 ) Q. What time was that call? . '
17 A. Maybe a little bit after noon, mid-
18 afternoon, a little bit after lunchtime.

19 Q. And what type of call was it? \
20 A. I received a phone call from uniform
21 _patrol — I don't remember 1f I was on call :
22 this day or how I ended up getting the phone
23 call, but somebody called meuand advised me
24 that they were out at Mitchell Road

25 | Elementary and that there was a juvenile at
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schéol_that had disclosed some sexual abuse

and asked me to respond to help with the

investigation.

Q. And was it typical for you to get
that kind of a call?

A. Yeah. Since we're -- obviously we
work Monday through Friday. So usually if
something happens at a school, a lot of times
they'll call us since we handle these kind of
cases most of the time. So that way, I can
just start the investigation from the
beginning.

Q. and so at that point, you went out
to the school? | L

.A, I did.

'Q. And who did you meet first on scene?

A. When I first arrived, I met with the
uniform patrol deputy that was out there and
his sergeant. They informed me that the
victim was in'anoﬁher‘room. They had not
talked to her yet.

From there, I went and talked with the
mother of the victim, as well as her teacher.
Her teacher disclosed that the victim,

MO had disclosed she'd been, you know,

~
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sexually assaulted.

So then I informed the mothér that I
would need to talk with her. Aﬁd as her
mother stated earlier,lshe wasn't, quite sure
about this. Wasn't quite sure it happened.
And-then.when her daughter came in there,
once she said she aid make that statement ané
now she believed her.

Q. 'Were you the primary investigator on’
the case? “ |

A. T was.

Q. And did you remain the primary

' investigator throughout the investigation?

A. I did.

Q.- Did you meet with the victim in this
case,

A. Yes.

Q. And who was with you when you met
with her?

| A. I brought a victim advocaté with me

on this day, Dianna Tapp. Sometimes we bring
them a female, or male, and it makes the‘
children sometimes feel a little more at-
ease; especially since in this case she's a _

female.
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Q. And did the -- tell me a little bit
about when you got in the room with
What her demeanor was like? - '

A. I believe she was playing with some
Legos. I introduced myself to her. I always
introduce myself to children as, you know,
Dave, try to keep it informal with them so
they feel a little more-cbmfortable.

At first I explained to her that I needed’
her to tell me what she had told her- teacher.
I didn"t want to get in too much detgil and I
never do starting off, because children we're
going to send to the Julie Valentine Center
for a forensic interview. So we kind of just
get a baseline of what's going on so we can
document this and give them something to
interview her about.

So at first she said she didn't want to
talk about it. I kind of‘joked with her a
lié%le bit, made her feel a little more
comfortable, built some rapport, talked about
family life, who she lives with. And then, I
think the advocate ;hat was with me actually
stood up and, you know, we told her that she

had told somebody that she had been touched
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1 and she pointed at her breast, her vagina and
2 her butt. And she asked ‘did he touch you

3 here, touch you here or touch you here’? And
4 when she pointed to the vagina, she said

5 “There.”

6 Q. So the victim did disclose sexual

7 abuse to you?
8 A. Yes, at that time she did. I didn't
9 get inté any more details at that time. Like
10 I said, that was the baseline. I knew that
11 there was allegations being made. So for the
12 | investigation to go further on, I documented
13 that and then I would send that information
14 to the Julie Valentine Center.

15 Q. Did the victim tell you when fhis

16 abuse occurred?

17 , A. Yes. She told me that it started

18 when she was five and at that time had ended
19 when she was eight. And she said that the

20 reason why she told this was theré was a

21 class the Julie Valentine Center had put on
22 and that's what made her come forward.

23 Q. And what did you do after the victim
24 reported the abuse to you?

25 A. I took a statement from the teacher
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‘ to document what she told the teacher. And

then explained to the mom the next step,
process; that we would be referring her to
the Julie Valentine Center'fdr a forensic
interview. v

I aéked the mother not to really question
her about this because I wanted'her, when she
came into the forensic interview to ‘be able
to teli what happened and not so much as
coached or having told anything to say or not
to say. 'And the mother said she would do
that.

From there,‘I‘docuﬁented the case and
sent the referral in to the qulie Valenténe
Ceﬁter, I believe the next morning. N

Q. And at some point.during the
investigation did you learn where
said the abuse occurs?

A. Yes. Throughout the investigation
-- like I said first I document this,
interviewed some witnesses in the case and
was able to identify --—-:

MR. QUINN: Objection. 1I'm going
to object that it's hearsay since I don't

know who it came from.
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THE COURT: Okay.
MR. QUINN: If he's going to say

what somebody told him. I don't know who

that person is.

THE COURT:  All right. I don't
know that there's been any hearsay entered
yet. But I should give a general admonition
against hearsay. I haven't heard it yet.
But rephrase the question and let's star£ it
over, okgy? Being sensitive to that issue.

~DIRECT EXAMINATION CONTINUED
BY SOLICITOR PATTERSON:
. Q. Did tell you where this
abuse took place?
A. Yes.
Q. And where did it take place?
‘ A. Toi‘é house. |
Q. And were you able to detérmine where
Toi's house was? |
A. I was.

Q. And is that house in Greenville

'County?

A. Yes. It's at N

which is Rocky Creek Apartments.

Q. And you mentioned you took a
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statement from the teacher and then sent it
to the Julie Valentine Center. Can YOu tell
the jury a littié bit about the typical
process when you afe investigatiﬁé one of
these cases? | | |

A. Yeah. So like I said we initially

- go out to the school on something like this,

get briefed, brief information from the child

' about what's going on, who the perpetrator

is.

If the perpetrator lives with the child,
usuélly we put safety plans together where
the perpetrator won't be allowed to be around
the child‘until the investigation is .
complete, whether or not they did it.

DSs is always contacted., DSS will --
they'll put the safety plan together. éo
they're usually working hand-in-hand with us.

From there, if the child is under twelve
years old, then we will refer them tq Julie
Valentine Center where they will have a
forenéic interview, where there will be a
one-on-one interview between the forensic

interviewer and the child. Law enforcement

is usually present but we're not' within the
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room. We're actually watching the interview
in another room from a monitor. So we're
able to see what the child's saying.

From there, that's pretty much where we
go to at that point.

Q. And so yoﬁ mentioned that the -- did
the victim in this case in fact have an
interview at the Julie Valentine Center?

A. She did. Yes.

Q. And were you present for that
interview?

A. I did observe it, yes.

Q. At some point, did you interview the
Defendantlin,this case?

A, I did.

Q. And how did that interview come
about?

A. March 23", three days after the
initial report'was taken, I was conducting
my investigation and I went over to the
apartmeﬁt complex where they were living,
made contact with his girlfriend, Toi, who is
fhe sister of V- I explained to her
what was going on. She said she already knew

about it. She had talked to her mom. She
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said that 'Tari was at work and that she was
going to bring him to my office when he‘got
off work. So I said.okay. So I went back to
my office. Later on in the afternoon, they
did show up at my office; ;

Q. And‘so the interview took ﬁlace at
your office; is that correct?

A. . It did. |

Q. And wﬁat did you tell the Defendant,
if ‘anything, at the beginning of the
interview?

A. Well, first when we arrived they
actually met with DSS first to go over the
éafety plén.

After that was completed, I brought him

interview with myself and -another
investigétor beiné in there. I explained to
him that, you know, there was allegations
made against him of touching and I
wanted to talk to him about it. -

Q. Did you inform the Defendant that he
was free to .leave at any time?

k A, I did.

Q. Did you Mirandize the Defendant?
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A. I did not.
Q. Why not?

A. He was not under arrest or in
custody. 2

Q. Did the Defendant volunteer to give
a ‘statement?

"~ A. He did.

Q. And what was the substance of that
statement?

A. Basically that, you kno\w, he denied
touching the children or touching [NEIN-
Excuse me. But he did state that he had been

alone with her at times but he was very.

]
adamant as to not touching her at all.

Q. But he did admit to being alone with

at certain times?

A. Yes.

Q. Was thé interview recorded?

A. Well, the room I took him to was
actually -- it's audio and video recoréied‘.
Prior to ‘this interview, the interview room
used to be where you ﬁould walk in there, if
you walked in the light switch flipped on
would automai;_ically trigger the system and it

would cut on. They had been in the process
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of changing that system out and had changed
it. ; wasn't on duty. I wesn't‘gware at the:
time that the new system was activated and I
was told you could still walk in and it would -
mo;ion; What they had done was they had put

a toggle switch in there where you turn it

off and on and it lights up and recording
staits. I didn't activate the systeﬁ, so it
was not .recorded. ! ~

Q. Did you understand that it was'being

» recorded?

- A. At that time I was under the under-
standing that it was, until I went to go
retrieve ;t .

Q. So did you have the Defendant write
a statement {n thisrcase?

A. I did not.

Q. You mentioned -- was there another
investigator with you at the time of this
interview?

A. Yes. Mike Robertson.

Q. At any point in’this investigation,
did you request a medical exam be done on

fiinor— B

A, Well, when we send stuff over to
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1 Julie Valentine Center with the referral,
2 usually we mark forensic interview. They'll
3 call us and ask us a lot of times if we want
4 a forensic -~ if they believe there's a
5 forensic interview needed, they'll ask us.
6 And we'll say ves.
7 You know, a lot of times with cases like
8 this, you know, we're talking abouf five
9 years - you know, a three—year.time sﬁgn.
10 There's no physical injuries. She's not
11 going to have bruises on her. She's not
) 12 going to have a black eye. ,She's not going
13 to have broken bones. So there's not going
14 to be anything on the x-rays where usually -=
. 15 and the doctors tell us a lot of times
16 there's things they can't see. ~Things heal
17 over time. | _ -
18 Q. What did you do at the ponclusion of
19 your investigation?
20 A. oOnce I observed the forensic
21 interview and determiﬁed that the probable
22 cause was there to seek a warrant, I obtained
23 the arrest warrants for Mr. Makins.
24 SOLICiTOR PATTERSON: Nothing
25 further from the State, Judge.
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THE COURT: Yes, sir.
CROSS-EXAMINATION
BY MR. QUINN:
Q. So Detective Picone, Ms. Patterson

asked you if you took to a doctor for

" an examination?

A. Yes.

Q. I belie\.re that's a yes o_r no
question.A I'd like a yes ‘or‘no answer?

A, No. |

Q. And so you decided -- and I'm sorry
-—- you don't havé a medical dégree; do you?

A. | No.

Q. So you 'deéidéd it wasn't worth the
effort to make sure that she was seen by a
doctor in ‘case any of this evide'nce_ was
available? |

A. No. Uh-uh.

Q. Did.you examine either the phone,
tablet or computer of Mr. Makins to find this
video that's been mentioned by [IEIE>

A, No. I was not aware of it.

Q. Did you interview the neighbors at
Rocky Creek Apartments? |

A. No.
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Q. Did you interview any neighbors of

Toi or ‘Tari®?

A. No.

Q. Did you inteiview Caesar and
Messiah?

A. Yes.

Q. And did either Caesar or Messiah
make any statement that was hélpful to you?

A. No. |

Q. And 'Tari came in voluﬁtarily,
brought by Toi; is that correct?

" A. That is correct.

Q. And did he, at that point know what
the allegations were? Héd he already heard
through the family?

A.. I can't say whether or not he did.

Q. But I believe according to your
report he was consistent in saying he didn't
touch [CAEE: |

A; That's right.

Q. _He did state that there were times
-— and I'm reading from your feport.. So if I
misread it, please correct me. He did state
that there were fimes that Toi was at work

and he was home alone with the children?
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A.. Yes, sir.

Q. He even stated one time he was home
alone with and n6 other persons were__
in the apartment; is that correct?

A. That's correcf. Yes, sir.

Q. Now, when Ms. Patterson ,asked you,
you said that he said there were timeé. Do
you know if there was more than the one time
that he admitted to you?

A. If I put one time, that's what he
told me.

Q. And do_ydu need to see your report?

A, No.

Q. Did you speak with Isis to determine

that she went over to Toi and 'Tari's with

her sister?

A. I did speak with Isis.

Q. And did you determine \if Isis did go

‘to Toi and 'Tari's when would go?

A. Yes.
Q. As I understand when you met
the first time, that Ms. Tapp was with, you

and pointed at parts, the essential parts of

her body; is that fair description?

- A, That's right. Yes.
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Q. And that stated that she was

touched on her vaginal area?

A. Yes, sir.

Q. When Ms. Tapp pointed at that area?

A. That's right. ‘ _

Q. BAnd, in fact, that said it
was both over ﬂand under her clothes that she
was touched in that area; is that correct?

A. Thét's right.

Q. And finally also stated --
alnd again, I'm reading from your report. If
you need to see it, i‘ll gladly let you
review it. © also stated that 'Tari
t;)ld her he would kill her if she told
anybody? .

A. That's right.

Q. Aﬁd that was told to you the very
first time you ever met [JIEIR>

A. If that's what I wrote.

Q. Have you taken any subsequent
statements from [INIINE>

A. No.

Q. Okay. So there was no mention of
oral sex in the initial xeport to you?

A. No.
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MR. QUINN: I don't have any other
questions. Thank you.
THE COURT: Redirect?

SOLICITOR PATTERSON: Nothing from

_the State, Judge.

THE COURT: Thank you, sir. You

can step down.
" (WITNESS STEPS DOWN)

THE COURT: Just to get a sense,
Ms. Patterson of where we stand. I know you
have at least two more witnesses. How many
dd you expect the total you will call?

SOLICITOR PATTERSON: Your Honor, I -
anticipate at this time that we will just
call'tﬁo more witnesses. That may change and
go to three. But I expect there'll be two
more. ’

' THE COURT: Okay. Do you have
them all here this afternoon? |

SOLICITOR PATTERSON: The forensic
interviewer, Judge, is late. She'is<not here
Yet. She is on standby and will be prepared
to be here. It will then be -- we'll need to
play the forensic interview.

THE COURT: Yes, ma'am. Youx
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1 forensic interviewer is probably going to
2 take close to an hour, I suspect; maybe as
3 much as an hour .and a half withicross—
4 examination?
5. SOLICITOR PATTERSON: Correct.
6 THE COURT:  Okay. All right.
| 7 Just geﬁting of an idea of where you stand.
8 SOLICITOR PATTERSON: I understand.
9 THE COURT: Ladies ahdjgentlémen,’
10 we are going to move forward with the
11 introduction of at least one more Qitness,
12 maybe two. Does anybody need to take a break
13 at this point? Anybody? Don't be bashful.
14 (No response). Okay. ’
15 SOLICITOR PATTERSON: Your Honor,
16 we will need to take a break to get our
17 witness, who is on standby here. |
18 THE COURT:  Okay. All right.
19 ‘Well, both of your witness right now are on
20 standby? Do you have one that you can call?
21 | SOLICITOR PATTERSON: They are,
22 Judge. I'm sorry if that was unclear. They
23 are both on standby.
24 ' THE COURT: Okay. Go ahead and
25 call them and get them here. How long do you

222



=
N = O

13
14
15
16
17
18
19
20
21
22

23~

24
' 25

O O N O Ul s W N e

State of South Carolina v. Ontario Makins 269
Case No, 16-GS-23-04363 et. al.
Jury Trial of December 5-8, 2016
Testimony of David Plcone - Cross Examination
anticipate it would take for them to get
here?
SOLICITOR PATTERSON: Your ‘Honor,

she is at the Julie Valentine Center

downtown, so I would anticipate fifteen

miﬂutes, maybe half an hour.

THE COURT:  Okay. Both of them or
just one of them? ‘

SOLICITOR PATTERSON:, Just one.

THE COURT: You don't have one
here that you can call? |

SOLICITOR PATTERSON: I do not,
Judge.

| THE COURT: Okay. -

SOLICITOR PATTERSON: We went a
little faster this afternoon than I
anticipated.

THE COURT: That's okay.

SOLICITOR PATTERSON: But we will
get the forensic interviewer here as soon as
we can. ' _»

THE COﬁRT: ~ Okay. So this is what -
we'll do. I have not indicated to the jury
that I intend to kegP them past a normal

business time; that is 5:00 to 5:30.

223
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1 And generally speaking, ladies and
2 - gentlemen, if I'm going to keep you paét 6:00
3 or 6:30 then I,Qanﬁ to tell you early in the
4 day so that you éan make plans.beéausé you've
5 got other things going on in your lives.
6 So what we'll do is call your witness and
7 we'll go until about 5:30.
8 That may mean that she puts up her direct
9 (_examinafion today and we do cross-examination
10 tomorrow morning. |
11 SOLICITOR PATTERSON: I understand.
12 THE COQURT: So if you're
13 comfortable with that, wercan proéeed in that
14 fashion.
15 SOLICITOR PATTERSON: Thank you.
16 THE COURT: Okay. All right. You
17 comfortable with that, Mr. Quinn?
18 MR. QUINN: No, sir. N
19 THE COURT: No?
20 MR. QUINN: I do not like
21 ‘sﬁlittingva witness where the jury has heérd
22 part of the witness. They go home and think

23 about it all night. Theﬁ the next morning I
24 get to ask questiéns. .
R THE COURT:  Okay.
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SOLICITOR PATTERSON: And I know

it's egrly but we will éasily finish this

- case tomorrow.

THE COURT: I méan -- and I'm not
going to hold you to this. But as you stand
here.right now, do you think you're going to
put evidence into the record? | |

MR. QUINN: I_don't.

THE COURT:  Okay. All right. So
given that, then we anticipate that we may
have twotwitnesses left, maybe as much as
three?

MR. QUINN: g If there's a third
one, it's got to bé a short one. I know
who's oﬁ the list. |

THE COURT: Okay.

MR. QUINN: So you've got two
witnessesAcoming, Judge. '

THE COURT: Okay. All right.
Okay.. So if I'm hearing you correctly, it's
going to take fifteen to thirty miﬁﬁtes for
your witness to'get here?

SOLICITOR PATTERSON: Correct.

THE COURT: . And you don't want to

split witnesses? ’ c
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1 MR. QUINN: (Negative response)

2 THE COURT:  And you have another

3 witness, I presume. Can you call the other
- 4 witness this afternoon? ’

5 SOLICITOR PATTERSON: Your Honor,

6 we may run into the same issue. It is -- the

7 State will be presénting an expert witness,

8 gpbject to the Court's qualifications. So

9 that ﬁitness may also go for some length of
10 time including cross—examination. '

11 THE COURT: Okay.

12 MR. QUINN: She;il be even farther
13 away. _

14 THE COURT: Okay. All right.

15 Weli, let's do this. Ladies and gentlemen,
16 you've heard. And the reason I ask them on
i7 the record is because I want y'all to know

18 what I know. There are no secrets. And I

19 want you to know that, you know, if we stop
20 or early or if we go late, why ﬁe‘re stopping
21 early or going late, okay? You know,

22 ordinarily I like to start at 9:00 and end at
23 about 5:00 or 5:30 and get as much into the
24 recofd as we possibly can. But you heard

25 that. You've heard our conversation.

| 226
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'And I largely defer to lawyers ﬁheﬁ
they're trying their cases because they're
represgnting clients. And they have a stake
in it. You and I don’t nece$sarily, except
for our time. So I'm going to defer to them
in this instance. And we're going to go
ahead and break for ‘the day.

Come-back tomorrow morning at 9:00.
You've heard what I've heard. So what I'm
hoping is that we can get all of the evidence
into the record before lunchtime, take a |

break for lunch, come back andiargue and

. charge. I don't know. Now, I don't know

that it'll work out precisely like that. But
based on what I've heard'in~the_last‘five.;
minutes, I.think there's a better than even
chance that we can make that happen.

So ladies and gentlemen, we'il adjourn
for the afternoon. Please don't discuss the
case this evening. Be back tomorrow at 9:00
and we'll start with our next witness. Thank
you very much. Y'all have a great evening.

(JURY OUT @ 3:4\5 P.M.)
THE COURT: All right. I'm not

ready to discuss charges yet. And I don't

227
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expect you to have requests for charge, but
if you do, if you'll hand it up now'I can
start looking at it and thinking about.

| <MR. QUINN: I have no specific
requests, Judge.

THE COURT:  Okay.

SOLICITOR PATTERSON: Nothing
specific, Judge. If we do, we'll e-mail you
and cc Defense counsel.

'THE COURT: Okay. Good enough.
That'll wprk. And what we'li do is I'll work

with the indictments and prepare a“standard

charge. And if we.get -- or after we

introduce all of the evidence, all that gets

into the record, then we'll just have a short.

" charge conference in chambers. And talk it

through(so that y'all will know.what I'm
charging so you can fashion your closing
arguments appropriately.-

MR. QUINN:' Thank you. -

THE COURT: Okay. All right.
Good enough. Y'all have a great evening and
I'1ll see y'all tomorrow.

| (COURT IN RECESS)

(TRANSCRIPT CONTINUED NEXT PAGE)
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DECEMBER 7, 2016 9:00 A.M.

(DEFENDANT PRESENT)

THE COURT: Okay. I have been
advised that all of our jurors are here. Are
we réady for them?

SOLICITOR PATTERSON: Your Homnor,
if we may have just a moment. We have the
original of the forensip interview —---

THE COURT:  Okay.

SOLICITOR PATTERSON: —-- based on
ﬁhat happened pre~trial. So we had tested
the other one. We're just going to throw it
in and be sure that it works.

THE COURT: Okay. No worries.

SOLICITOR PATTERSON: Thank you.

(COURT AT-EASE)

SOLICITOR PATTERSON: .Your Hénor, I
think we're ready. |

THE COURT: Okay;'>Get our jury.

MR. QUINN: If I may, Judge,
before you bring the jury?

/ THE COURT: Sure.

MR. QUINN: Your Honor, it appears

229
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that the next witness from the State is going
t0 be Christine Carlbérg, and thaf throﬁgh
Msf Carlberg they will attempt to introduce a
videotaped interview at the Julie Valentine
Centér. | |

THE COURT: | Yes, sirs

'MR. QUINN: I understand that the

Couff,has earlier found that the wvideo is

O 0 NN O b W N R
N )

- appropriate under Code Section 17-23-175. I

10 would object to thé admission of the

11 videotape. I believe it's self-serving,

12 allow;ng the State to bolster the child's N
13 testimonf, by a prior inconsistent statement,

14 which I do not beiieve is admissible uhder' |

15 most rules of the Court. 2and I believe that

16 | the testimony is duplicative as she is going

17 to‘testify to the jury and, therefore,

18 unnecessary. So'I §bject, even though I

19 reéognize there's a statute that you've

20 alréad§ fouﬁd it's appropriatedunder. I

21 object to the admission of the video.

22 ' THE COURT: Okay. All right.

23 | You're protected on thé\record in that

24 regard. T think that the law specifically

25 contemplates the admission of the foremnsic
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ihterview. So far as those particularized
guarantees of trustworthiness are met and I-
understand your concern about bolstering.

And I think that the Supreme Court has issued
-- published several Spinions bearing upon
that issue and I trust the State's going to
be very careful notAto use'this witness's
testim&ny an attempt to bolster but merely as

a vehicle for introducing the forensic

interview established in the context in which

it was taken. So you're protected on the.
record.

MR. QUINN: Okay. . Thank you.

SOLICITOR PATTERSON: ~ Thank you,
Your ﬁonor. |

THE COURT: You ready?

SOLICITOR PATTERSON: We're ready.

THE COURT: You can bring them in,
please?

‘ (JURY IN @ 9:10 A.M.)

THE COURT:/ All right. Good
morning everybody. I hope you had a good
evening. '

JURY: Good morning.

THE COURT: Let's go ahead and get

231

227



228

State of South Carolina v. Ontario Makins 278
: Case No. 16-GS-23-04363 et al. -
" Jury Trial of December 5-8,2016 .
Testimony, of Christine Carlberg - Direct Examination
1 started. Ms. Patterson, yéu may call
2 your first witness, ma'am. |
3 SOLICITOR RATTERSO&: Thank you,
4 Your Honor. The State would call Christine“ﬂ
5 5 Carlberg.
é / (WITNESS TAKES STAND)
7 CHRISTINE CARLBERG, having been |
8 duly sworn ‘to tell the .truth, and nothihg_ but
\ 9 the truth, testified as follows: - \
10 DIRECT EXAMINATION
\11 BY SOLICITOR PATTER_SON: ’
12 Q. Ms. Carlberg, can you tell the jury
13 where youA work? |
14 A. 'I am employéd by the Greenville
15 Department of Mental Health and I'm
16 contracted to work at the Julie Valentine
17 Center. | |
18 Q. And what is the Julie Valentine
.19 - éenter?
20 A. The Julie Valentine Center is a .
21 local organization that deals with sexual 7
22 " abuse in children and sexual assault of
23 adults{.
24 Q. And tell u.?: a little bit about
25 yourself, what's your educational background?

\ 232
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