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STATEMENT OF THE CASE

In March 201 8, the Clarendon County Grand Jury 1nd1cted Appellant for one count of

1

felony drrvrng under the 1nﬂuence resultrng in death and one count of felony dr1v1ng under the e

1nﬂuence resultrng in great bodrly 1nJury (R 710 ll) On May 14-18, 2018 a Jury tr1al was held, i

in the Clarendon County Court of General Sessrons with the Honorable R. Ferrell Cothran

- presrdrng Appellant was represented by Charles Dav1d Barr, Esq The State was represented by T

" A351stant Solrcrtors Chrls Durant and Hugh McMrlhan At the concluswn of tnal the jury

convrcted Appellant of both counts Followmg the verdlct the trral Judge sentenced Appellant tob

- "a term of ﬁfteen years rmprrsonment for felony dr1v1ng under the 1nﬂuence resultlng in death
Aand twelve years 1mprrsonment for felony dnvmg under the 1nﬂuence result1ng in great bodlly -

o ‘-1nJury The sentences ran concurrently w1th each other resultlng in an aggregate sentence of

3 ;‘ﬁfteen years nqprlsonment Appellant tlmely ﬁled a notlce of appeal and an 1n1t1al brlef Thrs

) /

- brief of Respondent now follows |

e
‘‘‘‘‘‘



| STAT EMENT OF FACTS
Just before mldnlght on August 30 2014, Appellant drove her White Hyunda1 T1buron
east on nghway 261 from Paxv1lle towards Manmng (R. 212) Around the same time,
Gulllermo Lopez Arenas was dr1v1ng a black Dodge Dakota plckup truck along w1th h1s
passenger Arturo Mumeta Blas The black truck turned from Home Branch Road onto nghway
" 1261 to head east As’thc black plckup tumed Appellant s vehlcle coll1ded w1th the rear- end of
l-the plckup and caused the truck to crash 1nto a tree (R 274 46'7W703) Arenas was pronounced
| dead on the scene by Coroner Hayes Samuels (R 220 21 327 28) Blas was transported by
hehcopter to the hosp1ta1 . Florence where he underwent emergency surgery. (R 194 97, 220- |
' 21) Blas spent the next two months in the hosp1tal (R. 195) ‘

The dr1ver of the whrte Hyundal was 1dent1ﬁed as Appellant (R 209) When Trooper

- o effrey Mmmx of the S:'uth Carolma H1ghway Patrol arr1ved at’ the scene of the wreck

" ;: Appellant was already t e back of an ambulance rece1v1ng treatment from EMS (R 209)

| Mmmx posrtloned hlS car as close as poss1ble to the wreck but was unable to get very close '

because of the way the veh1cles of other ﬁrst responders were parked at the scene (R 203)

Because of the dlstancevof Mrnnrx S car from the ambulance and the 11m1ted capab111t1es of his
'car S. camera.system“ M1nn1x s’ 1nteractron w1th Appellant was not recorded (R. 207- 09). Mlnmx
1ntervlewed Appellant in. the back of the ambulance (R 216- 17) Wh1le 1nterv1ew1ng Appellant,
: 'EMS 1nformed M1nn1x that Appellant needed to be transported to the hospltal Therefore Mmmx )

d1d not request Appellant to perform any ﬁeld sobr1ety tests (R 95 219) Mmmx observed that

o . | Appellant s eyes were bloodshot and she had an odor of alcohol com1ng from her person (R.

216- 17) Appellant 1n1t1ally told M1nn1x she had consumed two shots of tequrla but then rev1sed

her statement and sald she drank ‘wine coolers mstead (R 205 217 18) Appellant adm1tted that




| the clear cup in the ﬂoorboard of her. car prev1ously'conta1ned a wine cooler that her friend made
her for the road (R 205) | ) ;1
| Appellant was transported to Clarendon Memonal Hosprtal for evaluatlon At the L i
hosp1tal she was 1nterv1ewed agam by M1nn1x and Trooper Palge Dubose (R 222 314- 15)
Appellant was placed under arrest at the hosp1tal and was read her M1randa r1ghts and her -
1mpl1ed consent r1ghts (R 224 3 1 5 708) Appellant dechned to voluntar1ly prov1de M1nn1x and ‘
. Dubose w1th a blood sample (R 225) Mmmx remalned w1th Appellant at the hosp1tal wh1le
Dubose left to obtaln a search warrant for Appellant s blood sample from the on call maglstrate .
Dubose met with Judge Robm Locklarr at Lockla1r s home where she prov1ded sworn oral: -
testlmony to. establlsh probable cause for the search warrant (R 152 53, 3 18- 19) Judge Locklalri“i
1ssued the search warrant (R. 154 704 07) _‘ i : o 1 o L - :
o Dubose returned to the hospltal w1th the search xwa‘rrant and M1nn1x asked for the o BB

assrstance of hospltal phlebotomlst Angela Floyd to draw the blood sample (R 228) M1nn1x

e - futrl1zed the SLED blood and ur1ne collect1on form to 1nform -Appellant of her r1ght to an

'(“',l.

TR ;.;mdependent blood sample (R 228 32 ‘702) ;;Appellant refused to 51gn the blood collect1on L

&

report (R 231 324) Two V1als of Appellant s blood were collected and glven to Mmmx (R -
234 381 83) The portlon of the blood collectlon report regardmg Appellant s r1ght o an 3
1ndependent blood test was checked in error by Floyd (R 378 79 384 702). Accordmg to : i’ '-_»

| Floyd Mmmx and Dubose Appellant never requested an 1ndependent blood sample in the1r
presence. (R 232 33 325 26 380, 385) Appellant acknowledged at trial that she never made a
d1rect request to law enforcement for an 1ndependent sample (R. 167) Appellant s. blood was - |
transported to SLED where 1t was analyzed by forensxc tox1colog1st Kelly Budgen Accordlng to.

Budgen s analys1s Appellant had a 210 blood alcohol concentrat1on (R 423).



- At trial, the State called Lance Corporal Bryan Ridgeway of the South Carolina Highway ‘
Patrol as an expert w1tness in accident reconstructlon (R 465-66). The speed hmlt in the
4 1ntersect1on where the acc1dent occurred was 45 rnlles per hour (R 212 14) Rldgeway “
est1mated that Appellant s vehlcle was travehng at 64 6 mlles per hour when she began to‘break ’
and 55 92 miles per hour when her vehlcle h1t the black p1ckup truck (R 51 1, 513) Accord1ng

to Rldgeway, the wreck would not have occurred if Appellant had been travellng within: the A

: 4, posted speed l1m1t (R 53 1). Appellant was conv1cted of both counts at the conclusron of trlal




sTANDARD OF REVIEW
T
“The trialhcourt’svt’actual conclusions as to the sufhciency of an indictrnent vs/rii"not,be '
R _- d1sturbed on appeal unless SO nlanlfestly erroneous as to show an abuse of dlscrehon &at_e_v_
‘Tumbleston 376 S C. 90, 94, 654 S E 2d 849, 851 (Ct App 2007) |
| ILOL
“The admlsswn or ehblusmn of ev1dence isa matter addressed to the sound dlscretlon of .

. -‘the tr1a1 court and 1ts ruhng w111 not be dlsturbed in the absence of a manlfest abuse of dlscretlon'"

. ,..:F“'gf’accompamed by probable prejudlce > State v Douglas 369 S C 424 429 632 S.E’:2d 845 847-

e ‘540 s E 2d 464, 467 (2000)




' ARGUMENT
L
The trial judge properly refused to. quash or dlsmlss Appellant’s 1nd1ctments when -

“ the 1nd1ctments closely mlrrorcd the Janguage of S. C Code § 56- 5 2945 and notlfied
- ~Appellant of what charge she was. called to answer at trlal : .

Appellant 1n1t1ally argues the trlal _]udge erred in refusrng to quash or dlSl’l’llSS Appellant s
' 'indlctments'because they d1d not specrﬁcally allege which trafﬁc law Appellant v1olated- to L .
' prox1mately cause the respectlve death and great bodrly 1nJury of the two v1ct1ms Accordmgly,

";. ; ."h"AAppellant asserts she “was not sufﬁc1ently not1f1ed of what she would be requlred to defend at :' '

trral ” (In1t1al 'lrref of Appellant 10) Appellant S argument is w1thout merrt The language in. -

: T; Appellant S 1nd1ctments closely m1rrors the language of the statute Appellant is charged w1th
4 yvrolatmg, S C. Code § 56 5- 2945 The plaln language in’ the 1ndlctment notlﬁed Appellant of
’ 'what charge she would be called to. defend agamst at tr1al and 1t notlﬁed the tr1al Judge what -
‘ Judgement he should pronounce Therefore the tr1al Judge d1d not abuse hlS dlscretlon 1n -

refusmg to quash or dlsmlss Appellant s 1nd1ctments o

An 1nd1ctment 1s a notlce document State v Gentry, 363 S C 93 102 610 S E 2d 494

| ‘f' "500 (2005) “Every mdlctment shall be deemed and Judged sufﬁcrent and good 1n law Wthh 1n f

1"

: : addltron to allegatrons as to tlme and place as requlred by law charges the crlme substantlally in

_the language of the common law or of the statute prohlbltmg the crlme ? S C. Code § 17 19 20.

e A trlal Judge should Judge the sufﬁ01ency of an 1nd1ctment by determlnlng whether “the offense

o s stated wrth sufﬁc1ent certalnty and partlcularlty to enable the court to’ know what Judgement to ‘
‘pronounce and the defendant to know what he is called upon to answer and Whether he may
plead an acqulttal or conv1ct10n thereon > Gentry 363 S. C at 102 103 610 S. E 2d at 500

Secondly, the trlal Judge should determme whether the 1nd1ctment apprises the defendant of the

N



elements of the offense that is 1ntended to be charged.” Gentry 363 S.C. at 103, 610 S.E.2d at
500 “In determrnmg whether an 1nd1ctment meets the sufﬁc1ency standard the court must look
- at 'the 1nd1ctment w1th a practlcal eye in view of all the surroundmg crrcumstances.” Id.

[W]hether the 1ndrctment could be more deﬁnlte or certam 1s 1rrelevant ” Id “[ ]he true test of

. an 1nd1ctment S val1d1ty is not whether 1t could be made more deflmte and certarn but whether it

| _contarns the necessary -elements-of -vthe offense mtended to be charged and sufflc1ently- apprlses

the defendant of what he must be prepared to meet.” State V. Smalls 336 S. C 301, 307 519
" S.E. 2d 793 796 (Ct "App. 1999)

Here Appellant was charged w1th one count of felony dr1v1ng under the 1nfluence e

resultmg m death and one count of felony dr1v1ng under the 1nﬂuence resultmg ih great bod1ly n I

'_'_ 41nJury pursuant to S C Code § 56 5 2945 S C Code § 56 5- 2945(A) provrdes
A person who wh11e under the 1nﬂuence of alcohol drugs or the comblnatron _
. alcohol and. drugs drlves a motor-vehicle and when: dr1v1ng a-motor vehlcle does R
S any ‘act forb1dden by law or neglects any duty 1mposed by law in the dr1v1ng ofa
i motor: vehrcle wh1ch act or neglect proximately cduses great bod11y injury or ;- _
. deathto another person 1s gullty of the offense of felony dr1v1ng under the LR
; - mﬂuence o T ." o S

A

l. ‘ S C Code § 56 5- 2945(A) Appellant was 1ndlcted for two counts of v1olatmg the

o ‘aforementroned statute Appellant s 1nd1ctment contalned the followmg language

L ‘That in. Clarendon County, South Carolma on or about August 30 2014, wh1le
- driving a vehrcle under the. mﬂuence or alcohol, drugsora ‘combination of alcohol
- and drugs, [Appellant] did an act forbidden by law or neglected a duty 1mposed .
. by law in the driving of. said vehicle; and such act prox1mately caused the. death of
. Guillermo Lopez -Arenas; all in vrolatlon of Section’ 56 5-2945, 8.C. Code of
Laws (1976 as amended)

SR l) The second count of Appellant ] 1ndrctment contalns 1dent1cal language to the ﬁrst

: 'count except it alleges that Appellant “caused great bodrly 1nJury to Arturo Murrieta- Blas ”? (R

711)




Appellant"s indictments notiﬁed Appellant that she was charged with violating S C. Code

- §56-5- 2945 and that by v1olat1ng § 56-5- 2945 she commltted the offenses of felony drrvmg

_ y'under the mﬂuence resultlng in death and great bod1ly 1nJury The 1nd1ctments closely resembled s

‘ the language of the statute and enabled Appellant to know what she was called upon to vanswer
‘Whrle the State could have added more detall to the 1nd1ctment by spec1f1cally allegmg what act
o ?Appellant d1d in her motor vehrcle or what duty she neglected the State was not requlred to do

B | s0. The 1nd1ctment 1nformed Appellant that she was called tor answer the -charge of felony drrvrng

. under the 1nﬂuence resultrng in death and great bod1ly 1nJury Appellant was not called upon to

.answer the charge of speedrng Had the State 1ncluded language w1th1n the 1nd1ctment accusmg

L Appellant of speedrng, the 1nd1ctment may have been more specrﬁc but 1t would not have :

o changed the nature of the offense that Appellant was charged wrth nor would 1t have changed the

statute whrch Appellant was charged wrth v1olat1ng Appellant knew she was in. court to answer

whether she k1lled one motonst and greatly 1nJured another whrle dr1v1ng under the 1nﬂuence of

s alcohol or drugs Therefore the trlal Judge did not abuse his d1scret1on in reﬁtsmg to quash or V‘ B

drsmlss Appellant s: 1nd1ctments prror to tnal Appellant s convrct1ons and sentences should be
- afﬁrmed.;;
11} g

=z

The trlal Judge properly admltted the results of the analysns performed on

o Appellant’s blood sample into evrdence when Appellant neyer -requested an mdependent . i
' sample of-her blood and.eyen: if shehad, law enforcement already provided Appellant

affirmative assrstance under S C. Code § 56 5 2950(E) by transportmg her to the local -
hospltal e , :

Appellant next argues the tr1a1 judge erred in admrttmg the results of the analy51s of her '
"blood sample performed by SLED because Appellant requested an 1ndependent sample of her

blood and was not grven afﬁrmatrve assrstance by law enforcement On the contrary, Appellant :

PR



) | d‘ld not request an independent blood samr)le be.'taken" for analysis. However .even if A:ppellant
vhad requested an 1ndependent sample law enforcement was not requrred to prov1de Appellant N
“any further ass1stance to obtam a sample because Appellant was already ata hospltal Because h
» -Appellant was already ata hospltal law enforcement satlsﬁed the afﬁrmatwe a551stance | |
‘ v:_requlrement art1culated in S. C Code § 56 5 2950(E) Therefore the tr1al Judge d1d not abuse h1s :f _

dlscretlon in adm1tt1ng the analys1s of Appellant s blood sample

S C Code § 56 5 2950(A) states that anyone who dr1ves a motor vehlcle in the State of L .

‘ ,South Carohna “1s cons1dered to have g1ven consent 16 chemlcal tests of the person s breath

o

. ,,blood ot urlne for the purpose of determmmg the presence of alcohol drugs or the comblnatlon‘; L

&y

_"'ior alcohol and drugs” 1f the they are. arrested for a DUI related offense S. C Code § 56 5- .

, | ; -2950(A) The statute also mandates that a person arrested for DUI must be offered a breath test
ﬁrst but “1f the person is physwally unable o prov1de an acceptable breath sample because the ‘
o 'person has anllnjured mouth is unconsc1ous or dead or for any other reason consrderedl |

| 'acceptable by the llcensed med1cal personnel the arrestmg office may request a blood sample to:

e be taken” S. C Code § 56 5- 2950(A) However in the case cofa felony DUI our Supreme Court

- .has held that law enforcement may order a person suspected of felony DUI to subm1t to a o

’

e -l'v.'chemlcal test before offermg a breath test State v Long 363 S C 360 364 610 S E 2d 809 812

‘ :'."'(2005) Before law enforcement may adm1mster a breath test or take a blood sample the person L

S ?lmust be 1nformed verbally and glven a wr1tten copy of rrghts that spe01fy, among other th1ngs

< that “the person has the r1ght to have a quallﬁed person of the person’ s own choosmg conduct--‘ :

| 'Vf__add1t1onal 1ndependent tests at the person s expense > S C. Code § 56 5- 2950(B)(3) Law -

; enforcement must prov1de afflrmatlve ass1stance toa person who requests 1ndependent testmg.

0.



S.C. Code § 56-5-2950(E) defines what affirmative assistance entails. S.C:.Code § 56-5-2950(E)
* provides: ” | |
. (B).. Afﬁrmatrve assistance ata minimum includes providing transportation for

the person to the nearest medical facility which performs blood tests to detérmine

a person’s alcohol concentration.-If the medical facility obtains the blood sample. -

but refuses or fails to test the blood sample to determine the person’s alcohol . -~

concentration, SLED shall test the blood sample and prov1de the result to the B
person and to the arresting ofﬁcer S : : -

‘ 8.C. Code § 56-5- 2950(E)
o Here, Appellant S argument farls for two reasons F1rst Appellant d1d not request an‘ | R .
) 1ndependent blood sample Prlor to: drawrng a blood sample from Appellant M1nn1x read He
Appellant s 1mplred consent rrghts to her usmg the SLED 1mpl1ed consent r1ghts form (R 224 g s

B ’;3 15, 708) The rlghts on the SLED forrn mcluded the followmg “You have the rlght to have a FA

| qualrﬁed person of your own choosmg conduct addrtlonal 1ndependent tests at your expense and -

S

o ’the ofﬁcer upon request ‘must: prov1de you afﬁrmat1ve a551stanc€ 7 (R 708) Mrnnlx also ﬁlled

out a SLED urrne/blood collectlon report form before takmg Appellant ] blood sample (R 228-‘ )
.32 702) A box on the SLED form whlch reads “A blood sample 1s requested by the subJect for. g
h1s/her own 1ndependent test” vvas checked in'error by Floyd (R.378- 79 384 702) Appellant
) refused to srgn the form and otherwrse made no marklngs on the form (R 231 324) In fact :
L Dubose Mmmx and F loyd each testrfred that Appellant never made a request for an 1ndependent
sample in thelr presence (R 232 33 325 26 380 385) Appellant acknowledged at tr1al that she |
| thought about gettlng an 1ndependent test but never communrcated that request to law : |
enforcement (R. 167) Because Appellant never requested an 1ndependent sample of her blood to
. be taken, the trial Judge d1d not err in admlttmg the results of the analysrs of her blood performed

' vby SLED.

11



Secondly, even if Appellant requested an 1ndependent sample of her blood- law -
»enforcement had already met thelr obhgatlonvto prov1de Appellant afﬁrmatlve assrstance to ’.
obtain the sample Appellant was be1ng treated for her 1nJur1es at. Clarendon Memorlal Hospltal F
at the tlme her blood was taken Because Appellant was be1ng treated at a hospltal she was
"already at the nearest medlcal fa01l1ty Therefore law enforcement had already satlsﬁed the. |
o afﬁrmatlve ass1stance requ1rement mandated by S C Code § 56 5 2950(E) that a person belng
! tested be transported to the nearest medlcal fac111ty Accordrngly, law enforcement was not '.ﬁ
‘ ‘requlred to provrde Appellant with any further assrstance to obtaln an 1ndependent blood sample
: Appellant S conv1ct1ons and sentences should be afﬁrmed | | ” | S
S ‘» | : HI j'; | ;

R The trlal Judge properly admltted testlmony regardlng Appellant’s blood alcohol o
o e - level because nelther S .C. Code. § 56 5 2950 nor S C Code § 56 5 2953 requlres the State to ‘

Tequrrement S C Code § 56- 5- 2953(B) provxdes an exceptlon to the. v1deo recordlng
requlrement when an defendant requlres emergency medlcal treatment

Flnally, Appellant argues the trlal judge erred in adm1tt1ng Appellant S blood sample 1nto | E
. ev1dence because the taklng of the bloodsample Was not recorded on Vldeo In support of her e
argument Appellant contends that § 56 5 2950(B) requlres the State to Vldeo record the taklng
of all blood samples notw1thstand1ng the exceptrons prov1ded in” S C Code § 56 5 2953(B) ‘
Appellant s argument is merltless Appellant S argument 1gnores the complete text of § 56 5- b
295 O(B) and proposes an 1nterpretat10n of the statute that was not 1ntended by the Leg1slature
S C Code § 56 5- 2950(B) mandates that law enforcement must adv1se a defendant of thelr

"1mp11ed consent rrghts on video i in norrnal cncumstances S C Code § 56 5 2950(B) says nothrng - " o

o Appellant S broad assertlon that “the pla1n language of the statute requrres that test and samples
‘which are intended to test a person’s blood alcohol concentration may hot be collected until

- video recordmg equrpment is activated” (Imtral Brxef of Appellant 17) would loglcally apply to

: recordmg the takrng of urine samples as well : ,

12



' "about Videotaping the actual blood draw or takiné ofa urine Sample and is therefore inapplicablez
'_to the questlon of whether a blood draw must be recorded Furthermore S.C. Code § 56-5-
. .2953(B) provrdes an exphclt exceptlon to the v1deo recordlng requlrement ifa defendant requlres
i ‘;emergency medlcal treatment Fmally, 1t is unhkely the leglslature mtended law enforcement to
' record the taklng of blood draws and collectlng of urine’ samples because such a practrce would ‘
-;mfr‘lnge on the- prlyacy of cmzens ’ | |
o | S C. Code § 56 5- 2953 1is entltled “Incrdent site and breath test s1te v1deo recordmg 7S, C
‘ -'Code § 56- 5- 2953(A) prov1des that “A person who Vlolates Sectron 56 5. 2930 56 5- 2933 or
56 5 2945 must have his conduct at the 1nc1dent 51te and the breath test srte v1deo recorded ” The
'_statute further clarlfles that the recordmg at the 1nc1dent slte must 1nclude any ﬁeld sobrlety

.“' )

' tests admmlstered” the arrest of the defendant and “show the person belng adv1sed of his -

. !

actlons mivist be recorded at the breath testlng s

sc Code § 56 5 2953(A)(2)(a-c) However

s ,5:5%, subsectlon B of 56 5 2953 outlmes a number of exce tlons that excuse noncompllance w1th the

) 'mandatory requrrements of subsectlon A

'(B) Fallure by the arrestmg ofﬁcer to produce the video recordlng requlred by thls R
«sectlon is not alone a ground for dlsmlssal of any. charge made- pursuant t to Sectron: Lo
o ~56 5-2930, 56-5- 2933 or 56-5-2945 1fthe arrestlng ofﬁcer submlts a swom S
© affidavit certifying that the video recordmg equiprhent at the times. of the arrest or
" probable cause determination,:or video equipment at ‘the ‘breath test facility was in
an 1noperab1e condition, stating which reasonable efforts have been made to .,
maintain the equipment in an operable ¢ondition and certlfymg that there wasno -
_other operable. breath test facility available'in the county or, in the alternatlve
submits a sworn affidavit certifying that it was physically 1mp0551b1e to produce
the video recording because the person needed emergency medical treatment or
“exigent circumstances existed. In circumstances: 1nclud1ng, but not limited to,.road.
- blocks, traffic accident 1nvest1gat10ns and citizens’ arrests, where an arrest has
been made and thé video equipment’ has not been activated by blue lights, the -
fallure by the arrestlng officer to produce the v1deo recordings requlred by this

sectlon 1s not alone a grounds for dismissal.
. . O
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. S.C: Code § 56-5-2953(B).

“[T]he legislature is pre.sumed to intend that its statutes accomplis_h something.” Long, '
363 S.C.at 364,610 S.E.2d at 811. “Under our principles of statutory' construction the court

must look to the plaln language of the statute’ to determme its meanmg » State V. Elwell 396

S C 330 333,721 S. E 2d 451 453 (Ct App 2011)(quotmg State V. Branham 392 S. C 225

o 231 708 S E.2d 806 810 (Ct App 201 l)) “A statute asa whole must rece1ve a pract1cal

: -reasonable and fa1r 1nterpretat1on consonant w1th the purpose de51gn and pol1cy of lawmakers > ":

_State V. Sweat 386 S. C 339 350 699 S E 2d 569 575 (2010) “Courts w1ll reject a statutory

N

iR “interpretatlon wh1ch would lead to a result 50 pla1nly absurd that 1t could not have been 1ntended L |

b by the Leg1slature or would defeat the plam legrslatwe 1ntent1on ? Sweat 386 S. C at 351 688

S E 2d at 575.
Here Appellant is askmg th1s Court to conﬂate the v1deo recordlng requ1rement for B e |
B 1mplled consent r1ghts contalned in § 56 -5- 2950(B) and the VldCO recordmg requ1rement for

h Appellant s conduct at the 1nc1dent and breath testmg site contamed in S. C Code § 56- 5-

i ' 2953(A) all whlle 1gnor1ng the except1ons to the video recordmg requlrement enumerated 1n

' ,'f’“ S C. Code § 56 5- 2953(B) The passage that Appellant excluswely rehes onin § 56 5 2950(B)
. fcontams the followmg language |
. }-(B) No tests may be admm1stercd or samples obtained unless upon act1vat1on of
.. the video recordmg equ1pment and prior to. the commencement of the testing’
_"_procedure the. person has been’ glven a wntten copy of and verbally 1nformed
-that S : ,
S.C. Code § 56 5 2950(B) Appellant correctly asserts that thlS port1on of the statute

requlres the State to activate v1deo recordmg equlpment to record a defendant bemg read the1r

~

2 The statute goes on to enumerate each 1mpl1ed consent right that must be read to a défendant.
‘Each of the rights mcluded in the statute were read to Appellant and are 1ncluded in the SLED
1mp11ed consent rlghts form. (R 708) : :
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: implied consent rights. However this portion of the statute do‘es not require the State to record a

blood draw, a breath test any field sobrrety test or any other conduct of a defendant durrng an

: arrest However a drfferent statute S C Code § 56-5- 2953(A) does’ art1culate spec1ﬁc tests and '

' ,.:_actlons of a defendant and law enforcement that must be recorded S C Code § 56-5- 2953(A)

: does not 1nclude the taklng ofa blood or urine sample as actlons that must be vrdeo recorded

, The only reference in elther § 56 5 2950 or § 56 5 2953 to the takrng of a blood or a urrne A‘i ER

s '-sample occurs in § 56 5 2950(A) The relevant language reads as follows

;’If the person is physrcally unable o prov1de an acceptable breath sample because
o the: person has an, 1nJured mouth, isunconscious or dead, or for any other reason _
S cons1dered acceptable by the licensed medical personnel the arrestlng ofﬁce may :

. {"be taken for test1ng

'a blood test ora urme test has to be recorded In fact 1n the entrrety of both § 56 5 2950 and §
' 56 5 2953 there is no requlrement that blood tests or urlne tests be v1deo recorded Therefore
S the Leg1slature d1d not 1ntend for blood draws and urine collectlons to be v1deo recorded S

r _However even, 1f we assume for the sake of argument that the’ Leg1slature d1d 1ntend for such

1 tests to be recorded they also mcluded specrﬁc exceptrons to that requrrement in S C Code § 56- ‘ ‘

5 2953(B) Here EMS personnel 1nformed Mlnn1x that Appellant requ1red emergency medrcal

.;h“treatment at Clarendon Memorlal Hosp1tal (R 95, 219) Therefore the State was not requlred to
%

v1deo tape Appellant’s conduct at the 1nc1dent s1te or. elsewhere pursuant to S C Code § 56 5-

- _' 2953(B) The State produced a swom afﬁdav1t as requlred by § 56 5- 2953(B) and submrtted 1t toh. L

' :‘the trral Judge (R. 709)

Cos

f"""request a blood sample to.be taken, If the officer has reasonable suspicion that the - S
© | personis- under the influence of drugs other than alcohol oris under the 1nfluence‘ “ e
~of aicombination. of alcohol and drugs the ofﬁcer may order that a-urine. sample S ATEE

.S.C;‘Code § 56 5 2950(A) Nowhere 1n the precedrng language does the Leglslature lndlcate that-i PR



. " If this Court folIoWS Appellant’sarglument to its logi_c,al conclusion, the State would be
required to take a camera'lnto a defendant’s hospital room to‘-.ﬁlm_the taking of a blood‘sample as
. well as a urine sample Our Leglislature could not have poss1bly 1ntended to requ1re law
' enforcement to 1nfr1nge on. c1t1zens prlvacy mterests by recordlng such 1nt1mate medlcal

G

. ",procedures in order to 1nvest1gate DU -cases. Such an 1nvasrve search would be offenswe to the R
.;Unlted States Constrtutlon the South Carolma Constltutlon sand po;ss1bly .\‘/lolateytv"ederal .

f.. l.eglslatlon protectmg the prlvacy of c‘mzen 5 prlvate med1ca1 1nformat10n such as HIPAI;\ See
: | .‘.U S Const amend IV S.C. Const art. L§ 10 42 U S.C. 1320d Such an absurd result could

" not have been 1ntended by the Leglslature Appellant s conv1ct1ons and sentences should be

: , afﬁr_med_.'
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the sentences and
convictions of the lower court should be affirmed.
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