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STATEMENT OF ISSUES ON APPEAL -

Did the Circuit Court correctly dismiss this action based upon its ruling that the Patricks
failed to commence their action within the applicable statute of limitations as required by
S.C. Code Ann. §§ 15-3-20 and 15-3-545 and Rule 3 of the South Carolina Rules of Civil
Procedure?

$.

STATEMENT OF THE CASE

F onda E. Patrick and Andre Patrick (the “Patricks”) filed a Notice of Intent to File Suvit‘
(“NOI”) alleging medical malpractice against Gasnel E Bryan, M.D., individually and as an agent
and/or employee of Aiken Regional Medical Centers, LLC; Frank Y. Chase, M.D., individually
and as agent and/or. employee of Alken Regronal Med1cal Centers LLC and Aiken Regional
_Medrcal Centers LLC (colleetlvely “Respondents ) on January .22_, 2018;_»howeyer,va_s dlsc‘us'sed :
in Ino_re de_taﬂ below, the Patricks did not serve the NOI upon' R_e_spondent,Aiken Re’gionaI Medlcal

' Centers,'LhC (her.einafter “Aiken Regional™) until November 9, 2018. |
In the NOIL; the Patricks nlle.ged' they.'vilere 'injiﬁred as a result of a surgical procedure
.performed by R’espondent Gasnel E. Bryan, M.D. at Aiken Regional on 'Jan'uetry 30, 20 15(NOI,
-.IPIB, R.:at 016). When they filed the NOI, the Patricks did not 'conternpor'aneously file an affidavit
of merit as required by'S.C. Code Ann. § 1 5-79;12'5. "Rether, :t'he'ﬁatri'cks'“alleged they had reason
to believe the statnte'of limitations was going to expire.Wi‘thin' tten 'days.‘of the filing of the NOI;
therefore, they stated they would file an affidavit within forty-five days s allowed under S.C.
Code Ann § 15 36- IOO(C)(I) (NOI PD, R at 019 020) Asa result they had untll March 8
2018 to file an affidavit of merit.
On February 14, 2018, the Patricks consented to H. Edward Smith bemg reheved as their
counsel (Consent Order R at 001- 003) The Consent Order did not reference the deadhne for'
filing an affidavit of merit, nor did it mention service of the NOL |

" On June 27, 2018, more than five months after they filed their NOT arid more than three
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months after the forty-five day deadline for filing an affidavit of merit had eXprred, the-Patricks
filed a “‘Mo'tion for Extension of Time to File an Affidavit of Merit.™ (Moti'on; R. at 64-068). The
motion‘w'ashe:a'r;d onVSep'tember‘ 24,2018 by the Hon. Walton J. McLeod. As of rhe hearing date,
tbe NOI still had 'not'been served upon Responde'nté ‘nor had"Re‘spondent's;be'en given any notiée
of the motion. Followmg the hearmg, the Court granted the Patricks another forty five days to file
an afﬁdav1t of merlt (Sept 28, 2018 Order, R at 004 006). | |
On November 7, 2018 the Patricks filed a Supplement to Notice of Infent' to Sue which
.1ncluded an expert affidavit. (Supp to NOI R. at 026- 32) The Patricks served the Supplement
/
upon Alken Reg10na1 via certlﬁed mail on November 9,2018 (see Corrected CoS R at 069- 072)
That was the first tlme Alken Regional had been berved w1th any of the ﬁlmgs in the action and-
constituted thé first notice Aiken Regionalvhad of the action.

o Alken "Reg-ional responded by filing a motion to dismiss the NOI on Decemnber 19, 2018
(‘Mot.' to Dismiss, Riat 084-087). Fellow Respondents Gasnel.E..Brya‘n, MD and VFrank'Y.VChé’se,
M.D.ia'lsoﬁled motions to di'sm'iss." (Motionts, R. at '08'8-092)‘ Respondents érgned dismissal was
appropriate'on the "ground-s' that the Patricks’ claims were barred .by ‘the 'appl:icable{'statu’te' of

limitations. ' Specifically, Respondents argued that while the Patricks had filed their NOI priot to

! In its motion to dismiss, Aiken Regional also argued dismissal was appropriate because the
Patricks failed to timely adhere to the requirements of S.C. Code Ann. §§ 15-79-125 and 15-36-
100. Not only had the Patricks failed to file an expert affidavit within forty-five days, they had.
also failed to mediate the case within one hundred and twenty days.. Finally, Aiken Regional
argued Judge McLeod erred in granting the Patricks an extension of time to file an expert affidavit.

According to the order, Judge McLeod. granted the motion due to the fact that none of the
defendants had filed a motion to dismiss the NOI, nor had any of the defendants objected.to the
request; however, that was only because the defendants had no knowledge of the NOI and the
request for an extension. - Since Aiken Reglonal had not been served, the court lacked personal
jurisdiction over it. See Brown v. Evatt, 322-S.C. 189, 470 S.E. 2d 848 (1996). Therefore, Aiken
Regional argued the order was erroneous and should have been withdrawn and/or deemed void.

Judge Kelly did not address those arguments in granting Respondents” motions. to dismiss;

however Aiken Regional would contend they should be considered as additional sustaining



the e.xp.iration ofthe .statuteof llmitations they failed: to serve 1t Vyithin the:statute oflimitations or
w1th1n 120 days of the ﬁlmg of the NOI as requ1red by Rule 3 SCRCP -

b Respondents mot1ons to d1smrss were heard on March 5 2019 by the Hon R Ke1th Kelly
In their memorandum in opposmon wh1ch was ﬁled Just before the start of the hearmg, the Patncks
essentially ignored the service requirements of Rule 3, SCRCP. Rather, the Patricks focused their
argument on and cited to case law regarding a completely different 120 day deadline - the deadline
for mediation foun‘d in S.C. Code Ann. § 15-79-125. (See PL. Mem. in Opp. to Def. Mot. to Dismiss,
p-3 citin.g Ros’s 12 Waccamdw.Community Hosp., 404 S.C. 56, 744 S.E.2d 547 (2013), R. at 105).
Desp1te the fact that neither the1r motion for an exténsion to file’ an afﬁdav1t of merit nor Judge
McLeod’s Order made any reterence t0'S.C. Code Ann. § 15 79 125, the Patrlcks argued the Order‘
extended both the 45 day deadhne found in S.C. Code Ann. § 15-36-100 and the' l20day deadline
for mediating a casé*f@gn'd in'S.‘C‘.‘ Code Ann. § 15-79-125. (Id. at pp. 5-6, R. at -107-10'8)*. S

On April 15 2019, Judge Kelly granted :Respondents’ motions to dismiss on the grounds

, that the_Patricks had failed to timely- commence the action. (April'l 5,>2'Ol 9 'Or'd'er,'R. at 007-01 1.

Judge Kelly held “Rule 3 mandates a firm deadline for 'commencingf an action within the "appli'cable
statute of limi'tatio_n's, which no court has the jurisdiction to extend.” (Id. at p 3, R. at 009; citing
Mims ex rel. Mims. v. Babcock Center, Inc., 399 S.C. 341, 732 S.E;2d'3.9'5"(2’01"2"))'. o

" The Patricks responde‘d with a motion to reconsider in which they”fo'cus'ed their argument
on the court’s equrtable power to toll the statute of lrmrtatrons and they argued Judge McLeod
intended to do that when he granted the extens1on of t1me to file an affidavit of merit. (Mot to

Recl, R. at 132-141). On April 29, 2019, Judge Kelly issued a'For‘m‘ 4 Otder in which he held,

grounds Rule 220(b) SCACR (“The appellate court may “affirm any rul1ng, order ‘decision or‘
Judgment upon any ground(s) appearrng 1n the Record on Appeal )



“[a]fter careful conSideration of Plaintiff s. arguments the Court denies Plaintiffs Motioni for-
ReconSideration > (Apr. 29 2019 Order R. at 012 014) The Patricks then timely ﬁled this
appeal in which they continue to argue Judge McLeod S Order should be interpreted as haVing
: equitably tolled the time for comrnencmg the ac.tionu " - .

ARGUMENTS

L THE CIRCUIT COURT CORRECTLY FOUND THAT THE PATRICKS FAILED
TO COMMENCE THEIR ACTION WITHIN THE APPLICABLE STATUTE OF
LIMITATIONS :

+ . The applicable statute of limitations in this case is three years. S.C. Code Ann. § 15-3-545.
Timely filing a NOI tolls the applicable statute of limitations however that i is subject to the NOI
'being served upon all defendants in accordance w1th the service rules for a summons and complaint
outlined'in the So’uth.Garoliria Rules of Civil Pro'ce’dufe S.C. ‘§ Ann. 15-79-125 Under the Rules,
a summons and complaint must be served w1thin the statute ‘of limitations or Within 120 days of
- filing. ‘Rule 3, SCRCP ‘Mims ex rel. Mzms 2 Babcock Center Inc., 399 S.C. 341 732 S.E.2d 395

(2012) | , |
The Patricks filed the NOI on January 22, 2018. They have never disputed the’ statute of -
limitations began to run on January 30, '-2015 When‘"'the surgery was‘ perforrned by ‘Dr‘ 'Bryan'
therefore pursuant to S C Code Ann. §15-3- 545, the Patricks filed the NOI Just before the statute
of limitations was set to expire on January 30 2018, After they filed the NOI they were then
required to s‘erve it Within 120 days of the filing (May 22, 2018) as dictated by Rule 3, SC_RCP’.
As noitedabov'e, Aiken Regional was not iserve'du’ritil Novernb‘er ‘_9,"20'l8, nearly six months after
" the deadline.” Therefore, the Circuit _Court was correct in disniissing the Patricks’ NOI on the basis

‘they failed to corn_r_nence the action within the applicable statute of limitations. -



II THE CIRCUIT COURT CORRECTLY DETERMINED THAT - THE ACTION
.-~ 'MUST BE- COMMENCED WITHIN THE : APPLICABLE STATUTE OF
LIMITATIONS
The Patrlcks argue the Circui_t Court erred 1n .ﬁnding.the tlme for servivce of process cannot
be extended beyond 120 days. In making this argument, the Patricks have misinterpreted the
Circuit Court’s ruling.
By statute, thePatricks' had to commence this action within three years of the date of
accrual. S.C. Code Ann. § 15-3-545. An actien is commenced when the summons and complaint
“are ﬁle_d with ,the clerk ,Of court if aetual seryice is accombli_shed within 1_20,days'after ﬁling. SC
Code Ann. § 15-3-20, In'2004, in response to the legislature amending § 15-3-20, the Supreme
Court amend'ed Rule3 (a) Qf the South Carolina ARules of Civil Procedure to state:

" (a) Commencement of civil action. A civil action is commenced
 when the summons and complamt are ﬁled thh the clerk of court
Cif

(1) the:summons and complaint are served within the statute of
. llmttatlons in any manner prescrlbed by law; or

(2) if not served W1th1n the statute of l1m1tat10ns actual service must
be accomplished not later than one hundred twenty days-after filing:
'(emphas1s added)

In 2012 the Court took the opportumty to explam its amendment of Rule 3 in Mzms ex rel
Mzms 12 Babcock Center Inc

‘_ In amendmg Rule 3(a) SCRCP th1s Court recognlzed that the
legislative intent in- amending section 15-3—-20(B) in 2002 was to
provide  a safety net for cases where filing of the summons and
complaint occurs near the end of the statute of limitations and
service is made after the limitations period has run. The statute and
the rule, read together, provide that (1) an‘action is commenced tipon
filing the summons and complaint, if service is made within the
statute of limitations, and (2) if filing but not service is accomplished

- within the statute of" 11m1tat10ns then service must be made w1th1n
120 days of ﬁlmg ' :

399 S.C. at 346, 732 S.E.2d at 397-98 (emphasis added).
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Contrary to the Patricks | contentidn Mzms stands for the proposmon that an action “must”
be cornmenced vyithm the applicable statute of limitations To de tha‘r a plaintiff must serve the
summons and c.omplalnt prior to the' expiration of the statute of limitations or within 120 days of
th’e'ﬁlmg of the action. The use of the word mtlst” by-both the legislature in drafting S.C. Code
Ann. § 15-3-20 and the Court in drafting Rule 3 establishes this as a firm deadline, which no court.
has the power to extend The Patricks have cited no legal authority for their contrary position.

Rather, the Patricks argue pursuant to Rule 6, SCRCP and the court’s inherent powers to
do all things necessary to insure just results are reached, the Circuit C'oiirt had the power to extend
the 120 deadline for ~conipletin'g' service. The Patricks conicede there are 0 Souith Carélitia
appellate cases which::support their argume‘nt’,( so they rely on numerous cases from other
jurisdiction‘s. (App.liBré,‘s. A) The problem with relying on cases fron other jurisdictions is the

holdings are based ori“rules of ‘eiv'il procédure that are very different from the rules in South

‘Carolina; 'The rules for Serviee of preeess in New York, Florida, 'Wybming, and Mississippi all

s'peciﬁ:cal'ly'proyidé fvoraupossible extension in cases where good cause is s'hO\i\:/n. See e.g. Rule
1.070(), Fla.R.Ciy.Pi (“If service of the initial process and initial pleading is not made upon a
defendant‘within 120 days after filing of the initial pleading directed to that defendant the court,
on its own iriitiative"afte'r‘ notice or on ‘rn'(')tion,ls‘liall' direct that 'se'\r'v.i'ce be effected‘witliin a sp'ecifie'd
time or shall dismiss the action without prejudice or drop tliat-defendant as a party; provided that
if the plaintiff shows’ good cause or excusable neglect for the failure, the court shall extend the
fime for service for an ap'p'ropriate period.”) Rulés 3 and 4 of the South Carolina Rules of Civil
Procedure do not include any such language. | :

‘;Regardle’ss, e\'/e'n if the ljatricks”were correct that Rule 6, SCRCP may perniit a c-eu:rt to

extend the time period for completing service of process under certain circumstances, that does
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not mean a court has the power to extend the deadline for cornmencing an action within the
applicable statute of lirnitations which was the issue before the court in this case The time limits
for commencmg the actlon in thxs case were clearly set forth by the leglslature in S C Code Ann

§§ 15 3-20. and 15 3- 545 Courts do not have the power to change time 11m1ts set forth by the

- leglslature See Bray v. Marathon Corp 356 S. C 111, 117 588 S.E.2d 93, 96 (2003) (“Where

the legislature has, by statute, acted upon a subject, the judiciary is limited to interpretation and

construction of the statute.”).

As the Patricks point out, courts do have the inherent power to equitahly toll the statute of
limitations in extraordlnary circumStances See Hooper v." Ebenezer' Sr. Services and
Rehabzlttatzon Center 1388 S.C. 108 687 S.E.2d 29 (2009) However tolllng the statute of
hm1tat10ns is not the same as extending the time limit for commencmg- an action w1th1n the statute

of limitations. - “Toll’s’féii’n the context of a statute of limitations means to stop the running of the

statute (Black Laws Dictionary, 2™. Pocket Ed., 2001), wh'ereets'“eXtend” means actually rnaki'ng_
the statutory period longer. See also Hooper, 388 S.C. at 115, 687 S.E.2d at 32 (“Tolling refers to -

suspending or stopping the running of a statute of limitations.”) (internal citations omitted)

(emphasis added). ‘While'courts may have the power to stop the running of the statute of lirnitatiOns_
in very limited circums‘tan(':es', they‘do not have the power to extend the time limits set forth by the
legislature for cornrhencing an action within the applicable stat_ute of limitations.~ ~

III. ~ JUDGE MCLEOD’S ORDER DID NOT EQUITABLY TOLL THE STATUTE OF
LIMITATIONS

- The Patricks contend that in granting them a forty-five day extension to file an_etft'ldayit of
merit, Judge McLeod also equitably tolled the statute of limitations. There is no evide_nce-_in_ the
record to suggest Judge McLeod contemplated equitably tolling.the. statute of limitations, much

less that he actually did so.
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fifst 'off}the" Patricks did not ask the coutt for an extension of time to comrr.ie'ncé‘th“e action.
Rather; the Patricks filed a “Motion for Extension of Time to File Affidavit of Merit.” As indicated
by thie title of the.mo'ti’o'n, the only relief they sought was “45"-':<.ia'ys to supplement the i\IOI with an
éfﬁdévit of rn'érit';” (Mot, p. 2, R. at 065). In so doing, they referenced S.C. Code Ann. §§15-79-
125(A) and 15-36;100(6)(1 ); however, they never mentioned’ S.C. Code Ann. § 15-3-20 or Rule
3, SCRCP,l nor did they rﬁake 'any reference to thé deadline for serving the NOL -

Contrary th the Patricks’ contention, it was not made cleaf during the motion hearing on

September 24, 2018 that the NOI had not been served. The only reference to service was when

the Patricks stated,

° “My understanding was that I had filed suit but once I got with Mr.
Smith -again, he had not filed anything. He had just filed the intent
without- any of the people that  are on the suit receiving any

“notification of it.” (Sept. 24, 2018 Hearing Transcript, p. 4, R. at

The only thing that is ‘cléar from the Patricks statement is Mr. Smith did not serve the NOI after
he filed it, but it is'riot clear from the statement whether service may Kave been accomplished

sometime thereafter. Judge McLeod did not ask‘any follow up questions or otherwise séek to

clarify whether service had éver been completed. At no point ift their motion or during the hearing

did the PatriCk.‘s specifically mention that as of the hearing- date, none of the Respondents had been
served. Inste"ad?'th'e_ fOCﬁsh\:Vas"drvl- the afﬁ,daﬁ'ilt of n-l_'efit'is'sué.:' '

' Based upon his Ordiev.r, it would z;ppéaf Jﬁd_geMCLeOd was ‘_op¢ratirig undér the impression
Respondeﬁts héd been served. He gréntevd the motién, at least»ir-l part, gecause Respondents had
not filed a motion to '.disr'n:iss.‘ or objécted to the request for an extension. (Sépt.v2:'8, 2018 Order, p.
2, R at (-)05)." The rvul‘ing préSupposeS service, as 'Reé’por.ldént‘s‘would not have khown they needed
to file a motion to dismiss or obj ect to the requé’s.t'ed extension unless they had been served,

Finally, there is nothing in Judge McLeod’s Order which stiggests he intended to grant the

8



Patricks an e_:xt;nsioﬁ of t.i_m_e.to s¢fve the NOI., The Order simply. granted the _P.atri_cks the relief
they sought; it did ﬁot in any way address whéther the Patricks had timely. _comm'enced the action.
Ihf; Order vhetl_d, ‘fthis.qouﬁ hereby ‘GRANTS the Plaintiffs’, motion \_and.‘vt_hgz,Blainti_ffs_.ha_i{e forty-
five (45) days from the date of this Order to supplement their Notice of Intent to File Suit with an
affidavit 'vof merit.” (/d.) The Order never reférenced the time for serving the NOI. It never
referenced fhé statute of limitations or whether thé action had been timely commenced. It certainly
never mentioned tolling the statute of limitations.

“When the Order was entered on September 28, 2018, it had been more than four months
siné:é:the statute of limitations had expired on the Patricks’ claims. That is a c:’jonsiderab'ly?'l'ong'
time. South Carolina‘ha's féfély‘ applied the doctrine of éqﬁitabie tolling to halt the running of the
statute of limitations, see American Legion Post 15 v. Horry Cointy, 381 S.C. 576, 582,674 S E2d

181, 184 (Ct. App. 2009), and Aiken Regional is not aware of any circumstance in which a South

- Carolina appellaté cotift has equitably tolled the statute of limitations in a civil action after it had

been missed by more thén a month, much less four months, Surely, if Judge McLeod intended to-
toll the ‘statute of_limitafioris after such Va-'lé'ng period of time, there would ha‘ve been some
discussion of it. Instead, the Orde‘r‘qlnly discusses an extension of time to file an affidavit of merit.
As "t;}Al'e' Patricks stété in théif ‘b.ri_ef., ':“expréSSibn‘ unius est alterius.” Judgé’i’ McLeod cither
iﬂtéhtionaliy ciecidéd not to inélu'de élr%y language about tolling the statute of‘lirr’fitétioﬁs, or more
likely, he simply never considered it. |

IV.  EQUITABLE TOLLING IS NOT APPROPRIATE IN THIS CASE.

R The Patricks never ﬁled'é“r'no'ti(')'.n"int which théy sought an éc‘iuitableAt'o.ll‘i‘ng of ”t.'hé‘“s.tatuté :
of 'liniitatiohs,~ The doctrine was notv.di'sé'u'ss'ed‘dur‘iﬁg the September 24, 20‘1'8 hedring in front of

Judge McLeod. While the Patri'c.k's'very.br'ieﬂy mentioned equitable tolling in their. memorandum



in opposrtion to Respondents motrons to dlsmrss (Mcm in Opp p. 11 R. at 113) there was no

drscussron of it durmg the March 5, 20 1 9 hearmg in front of J udge Kelly The ﬁrst trme they really

‘ argued the court should apply the doctrrne was in therr Aprll 19 2019 motion to reconsrder (Mot

to Rec. , p- 5 R at 136) Therefore Alken Reglonal contends the | issue was never properly before
the Circuit Court. See Johnson v. Sonoco Prods. Co., 381 S.C. 172, 177, 672 S.E.2d 567, 570

(2009) (“An issue may not be raised for the first time in a motion to reconsider.”) As a result, the

~ issue is not reviewable by this Court. Herron v. Century BMW, 395 S.C. 461, 465, 719 S.E.2d 640, -

642 (2011) (stating issues must be raised to and ruled upon by the trial court to be preserved for
appellate reyiew)..' ‘ |

o ;fNevertheless,‘ this is not'one of those “extraordinary” circumstances which warr'ant:s"an
equitable tolling of the'statute of limitations. See Hooper, 386 S.C. at 116, 687 S.E2d at 32
"(eqvu'itable‘ tolling may'}vbe used in cases where'a litigant fa'iled.'to' commence ithe action within the
applicable statute of 4lim‘,itatio"ns becaus'e'of an “extraordin'ar_'y” event beyond hlS or her control)‘.:
A'-s‘note‘d in Hooper, 'equitable tolling should be uSed sparingly and only after the party *claiming"
the statute ‘of li'rnitation:s should be tolled establishes facts sufficient to justify the use of the
doctrine. (1d.) The facts of this case are not so"eXtr’aordinary as to support an equitable tolling. -

“Equitah.le tolling typically applies in situations where the defendant is shown to have

actrvely mlsled or prevented the plaintrff in some extraordmary way from. tlmely commencmg a -
lawsult Id. Inthe present action, unlike 1‘n Hooper and unlike the hypothetical 51tuat10n posed by .
the Patricks in their brref (App. Br., S. A), Respondents were in no way responmble'for‘ the Patricks’
failure to tirnely cornrnenc’e'the action.'.l . | |

| Other than the w1thdrawal of their counsel ‘which they consented to the Patrrcks have put

forth no explanatlon as to why they were unable to serve ‘the NOI prior- to the May 22, 2018

10 -



d§ad1in¢, Lack of counsel is not‘__ar} f‘extraordinary” circumstance which warranté'equitable tolling
of the statgte_ of»l'irr}i_'tati'on_:s‘_.. See Maher' 12 Ti»ef_‘e'x Cokpj , 331.8.C. 371, 377, 500 S._E.Z_d_ 204_,,20_7
(Qt.App.19__9‘8)»_(“_,T.he statute is not :del_.ay:ed uptil t‘he Vi:nj,urgd_ party seek,s- adyige ,(?f ‘cqgns.,_el_.‘.,
instead, reasonable diligence requires a plaintiff to act with some promptness.”) Despite knowing
the NOI had not been served, the Patricks simply made no attempt to complete service until
November 2018. |

Also, unlike in Hooper, this is not a situation in Which the Patricks barely missed the
deadline for commencing the action. In Hooper, the plaintiff completed serviée approximately
one week after the 1‘20,d¢éalihe. Here, the Patricks missed the deadline by nearly six months. The
Patricks have put forth'no facts upon WhiChI the court could réaéonably ;urmi‘sév'they “c.l-ilnigen‘vdy;?
attempted to ﬁmely commence their action, but Wefe pr"e\:/ent'.ed’ frdm‘d()ihg sovby extra'ofdin'a'ry

circumstances beyor'ld{;t‘hf_:'i'r control.  See CTS Corp. v. Waldburger, 573 U.S. 1, 134 S.Ct. 2175

» »‘_'(2014); see also Hooper'v. Ebenezer Senior Services and Rehabilitation Center, 377S.C. 217, 659

S.E'.»Zd;::g 13 (Ct.'App. 2008) (discussing policy considerations for statutes of limitations and citing

cases.from numerous jurisdictions for why equitable tolling should not be used in circumstances

where plaintiffs have not diligently 'pur"sued their claims). As a result, even assuming arguendo
the Patricks timely raised the issue, the Circuit Court correctly refused to 'app'l_y the equitable tolling
doctriné to this case.

CONCLUSION =

The Patricks did not s'e‘r_Vé their NOI within the statute of limitations or within 120 days of
filing the NOIL. As a result, it is uhdi'spute'd they f'aile"dvt('l) commencé their action within the statute

of limitations. The deadline to commence the action was never extended, nor did the Patricks ever

'spve’c'iﬁcalyl.y ask that it be tolled until they filed'the motion for teconsidération of Judge Kelly’s
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order That request came too ]ate and was not accompamed by any compelhng facts which would

support such extraordmary rehef For all those reasons, J udge Kelly s orders should be afﬁrmed :

Respectfully- subrmtted

HAYN SWORT?‘NKLER BOYD P.A.

K\meth N. Shaw (SC Bar 77859)
J. Ben Alexander (SC Bar 15323)
Post Office Box 2048
Greenville, South Carolina 29602
(864) 240-3200
‘ kshaw@hsblawfirm.com ‘
- balexander@hsblawfirm.com

Attofnéyfoi’Respondent |
Aiken Regional Medical Centers, LLC

Duet: /23020
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