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CERTIFICATION OF COUNSEL
Counsel for Pefltioner‘certlfles that a Petition for
Rehearing was made and finally ruled on by the South Carollna
Court of Appeals on Novewber 22, 2019.

"QUESTIONS‘PRESENTED

1. Did the Court of Appeals err in finding that maintenance
work temporarily affecting City storm water lines located
witbin a City-owned street may constitute an.attlrmatlve,
poultlre, aggressive act sufficient to support a claim
for inverse condemnation by the owner of a private
drainage line where the undisputed facts in the record
establish that the work did not alter the pre-existing
flow of water or cause any damages to the cwnexr of the
private dralndge Llne’ : : :

Did the Court of Appeals~err in reversing the trial
court’s finding that the. record lacks. any evidence of an
atfirmative, positive, aggressive act by the Clty to
support Plaintiff’s inverse condemnation claim?

[\9)

STATEMENT OF THE CASE

'This case revolves around a privately-owned, 24-inch
terra cotta drainage pipe (“Ray Pipe”) located on Plaintiff’s
?roperty (“PrOperty”) which has served as an artificial vent
for the drainage of water across'thehProperty for over 90
vears prior to the eomméncement of this action. Criticelly,
the record contains no evidence that the City'constructed,
installed or made any connection to the Ray Pipe.

" The Property_;s lécated at the.topographical'loﬁfpoint of
a watershed eemprised_ef apprdximately 29 acres (the ;Subject

Waterqhed”) and serves as the natural downotreum collection

~point for the dvalnage of waters w1th1n the Subjeﬂt Watershed.

"(R.pp. &6, 882.) The Subject Watershed contains drainage
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infrastructure ownediby many different'private landowners as
well as multiple publicﬁbbdies'including'Winthrop University,
South Carolina Depértment of“Transﬁbrtation,'and Rock Hill
School District. (R.pp. 879-82.) |
The‘Ranyipe was prifately installed on thé Property more
than 90 years prior to the filing df.the lawsuit by Plaintiff.
(R;p. 39, 9 16.) Although the recofd does not contain direct
evidence of the purpose or mctive for the construction of the
Ray Pipe, the installation Qi'the Ray Pipe'allowed Plaintiff’s
predecessorSéinétitle_to develop the Property and construct a
dwelling (the “Dwelling”) on the Property in the 19203. (R.p.
752, lines 5-10.) |
‘ As therdirect reSult of the deéision to make the Property
buildable.(and more valﬁable) by installing the Ray Pipe, fdr
over 90 years; water draininé from.the highgr_ground&located
Within the Subject Watershed has followéd its natural course
to and through the.Ray Pipe. (R.pp. 39, 41.) The fecord
contains n§ evidence that the City installed the Ray Pipe or
beﬁefitted ffom the 'Ray Pipe. Plaintiff’s inverse
.§§ndemﬁation c¢laim against the City is premised solely oﬁ the
féct that the City’'s property is adjacent to the Propert?‘e?en
though the'City is merely one the many pfOperty owners located

upstream from the Property.
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In asserﬁing her claim for inverse ooﬁdemnation against
the City, Piaintiff‘hae not alleged and the record does not
contain any evidence that the City created the condition
complained of by Plaintiff: ﬁhe.drainage of water in the
Subject Watershed through the Ray Pipe. Moreover, Plaintiff
has not identified and the record does not contain any
evidence that the City made any improvements or took any
action upstream from the Property that altered or impacted the
drainage of water in t?e Subject Watershed. - Finally,
Plaintiff has ﬁot'identified any action by .the City that
caused any damage to Plaintiff, the‘Property or ﬁhe Ray ﬁipe.

Plaintiff’s inverse condemnation claim is based on
routine maintenance ﬁork performed to sanitary sewer lines
located under College Avenue, a City—owned Street located
upstream from both the Property and the Ray Plpe (“Senitary
Sewer‘Progectf). The record lndlcates that, as part of the
Saniﬁary Sewer Project, three City-owned pipes were
temporarily severed to provide access necessary to work on the
sanitary eewer lines located.underneath»and then repaired and
restored. ‘All work relating to the Sanitary Sewer Project was
performed within College Avenue, and '511. work involved,
touched, and made contact w1th City 1nfraotructure only

The follow1ng crltloal facts relating to the Sanitary

Sewer Project are undlsputed (1) Plalnflff has not claimed
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Coiladiy

and the record does not cohtain -apy evidence that work
performed as-part cf the Sanitary SeWer-Project altered or’
impacted the flow or drainage_ of water in the Subject
~ Watershed; (2) Plaintifr ?has admitted that she has not
incurred any damages as a result of the Sanitary Sewer Project
(R.pp. 714;15); and (3; the flow of water after the Saﬁitary:
.Sewer Prdject was the same as the flow of water for over'QQ-
.yearsrprior'to the Sanitary Sewer Prdjett.' |
- By Order entered August 12, 2014, the trial court granted.
summary judgment in favor Qf.the City‘as to Plaintiff’s ciaim
ﬁor_inverse condemnation,findinq that thé record iacked apy
evidence-oftan affirmative,.positive,.aggresSive act'by tha
City to support a claim for inverse condemnatJon (R;pp. 7—8,)
In the Court of Appéals' published DeClSlOﬂ (the
?Décision”); the majority {2-1) Qf. the Court of Appeals
. reversed in part thé trial court’s order of sﬁmmary-judgment,
ruiing that “a genuine issue of material~factaexists as to
whether the:City engaged in an affirmative, positive, and
agqrcssive act in reconnecting City.pipes to the Ray Pipe

after the-city admittei it did not have an easement and

IPlaintiff] told the City not to re connédt}” Ray v. City of
Rock Hill, 824 S.E.2d 464, 469 (S C. Ct. App 2019).
In a diqsenting opinion, Judge Short abserted that the

trial court’s grant of summary jhdgment was proper,; that the
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Court of Appeal’s decision in Hawkins v. City of Greenville,

358 S.C. 280,.594 S.E.2d 557 -(Ct. App. 2004), was dispositive,

and that the' City’'s “maintenance to an existing..system of

pipes” cannot ke the basis'for'aﬁ'inversezcondemnation claim,
Ray, 834 S.E.2d at 472.

ARGUMENT

. The Court of Appeals erred in finding that maintenance

work temporarily affecting City storm water lines may

constitute an affirmative. positive, aggressive act

-sufficient to support Flaintiff’s inverse condemnation

‘claim absent any evidence that the work altered the flow

of water oreresulted=in*any damages to Plaintiff.

A. Considerations Governing-Revieﬁ'

The published Decision issued by the Court of Appeals
materially changes the established 1awv'governing inverse
condemnation in South Carolina. First, the finding of the
Court ‘df Rppeals directly conflicts with this Court'’s
precedent defining the threshold of an affirmative, positive,
aggressive act sufficient teo support a claim 'for‘ inverse
ccndemnation. _Secbnd,_as indicated by Judge Short in his
‘dissenting opiﬁion, the Decision marks a sharp depsrture.from

the‘precedeht established by the Court of Appeals in Hawkins

v. City éf_Greenville. Finélly, the Courtfof Appeals’ holding
opens the floodgates to inverse condemnation claims which,

prior to the Ray décision, would nct have been actionable.
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B. The decision of the Court of Appeals conflicts with
this Court’s precedent in Kline, Berry’s on Main,
and WRB _Ltd. Partmership . :

It is axiomatic in inverse condemnation law that “a
plaintiff must prove “an affirmative, aggressive, and positive

act' by the government entity that caused the alleged damage

to the plaintiff's property." ~ Carolina Chloride, Inc. V.

Richland County, 394 S.C. 154, 170, 714 S.E.Zd 869, 877

(2011) .

In Kline, Berrv’s on Main, and WRB Ltd.-Partnership,-this

CoUrt”developed e ieliable‘framework forAdetermining when
governmental action rises to.the level of an affirmative,
positive, aggressive act'eapable of supporting a claim-for
inverse condemnatien. - All three of'these cases “involved
public improvements that allegedly damaged private property}”

WRB Ltd. Partnership v. County of Lexington, 369 s.C. 30, 32,

630 S.E.2d 479, 481 (2006). In all three cases,_the record
presented a question of fact as to Qhether the. alleged
governmental improvement caused or precipitated the damages .
claimed by the plaintiff. See Kline v. City of Colﬁmbia; 249
S.C. 532, 535 155 S.E.2d 597, 599 (i'967)(improvements to

public street resulted in gas explosion); Berry's on Main,

Inc. v. City of Columbia, 277 S.C. 14, 281 S.E.2¢ 796
(1981) {removal of public sidewalks in downtown development

project resulted in flooding of plaintiff’s property); WRB
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Ltd. Partnership, 369 S.C. at 20, 630 S.E.2d at 481 (capping

of landfill resulted in the lateral migration cf methane gas,
damaging plaintiff’s property)l‘

The Court of Appeale’ Decision in this case marks a
dramatic shift away from the framework established by this
Court. The Court of Appeals’ Decision: is permitting an
inverse condennation claim to prcceed based on an alleged
“act” by the City which Plaintiff readily admits has resulted
in no damage. Plaintiff hasitestified'that,the Sanitary.Sewer
Project did not result in any damages, andxthe record does not
contain any evidence that the Sanitary Sewer Project altered
or impacted water flow or diainage in any Way

The record indicates that the drainage of water within
the Subject Watershed after the Sanitary Sewer Project was the
same as it had existed for the 90 yearé-prior to the Sanitary
éewer Project. In ehort, Plaintiff has identified an'empty
“act” with no link to the damages aileged by Plaintiff in a
furtive attempt to hold the City iiable for a condition (water
flowing beneath her house in the Ray Pipe) which the City did
not create or exacerbate, and for which the éity would not
otherwise be iianler

c. Hawkins is consistent w1th this Court’s precedent and is
controlling

As aptly noted by the lower court and Judge Short in his

dissenting opinion, the Court of Appeals decision in Hawkins
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v. Greenville is directly on point. 358 S.C. 280, 594 S.E.2d

. 557 (Ct. lApp. 2004) . : In Hawkins, the Court of Appeals
analyzed and applied two fundamental principles of inverse
condemnation law which are‘directiy applicable to this case. .
Firgt, the record muét contain eﬁidente that the alleged
affirmative act by the City caused or precipitatedﬂthe-damage

claimed by Plaintiff. Second, allegations of mere failure to

o]

ct are- insufficient to supporﬁ” é élaimA-for inverse
condemnation.

The record in this céée does not contain any evidence
that the alleged City act identifiéd by Plaintiff caused or
precipitatéa any damages claimed:by4Plaintiff. In Héwhlﬁg,
the plaintiff identified twaspécific actions (in addition to
multiple_failures to act) 5y the City cf Greenville relating
to storm water drainage which allegedly _resUited in .or.
cdntiibuted fo the flooding of,plaintiff’s property. The
plaintiff identified the following: (1)'-the City‘ ot
éxeenvillefs replacement of a,doublg—box“culvert with a large
arched pips and (2) ﬁhe City of Greenville's installation of
riprép along'the baﬁks.of the-creekJ lg.,ABSS’SuC; at 291,
594 £.E.2d at 565; The Coﬁrt of Appealg?iﬁled that neither
actiqn constituted an affirmative éét éﬁfficient,to sﬁppért a
claiﬁ foi inverée_condemnétion{ notingithaﬁ the record iécked'

any evidence that the actions by the City of Greenville had



any impact on drainage‘across the plaintiff’s property. The
Court. of Appééls-héld as follows:
" Based on the lack of any 'evidence showing an
affirmative, stitivew aggressive act on the part

of the City which would tend to prove the City's

actions cdused or precipitated the flooding of [the

plaintiff’s] property, we are compelled to affirm

the trial court's grant of summary judgment on

Hawkins' inverse condemnation claim.

Ida. at 291-92, 594 S.E.2d at 563.

The record in this case squares directly with the record
in ,Hgﬂ&igg; The “act” ?dentified by Plaintiff ié the
tempqrary:severance and suﬁgequent'repair-and.restoration of

, ci;y.drainage lines within Collegé.Avenue'performed as ﬁart.of
the Sanitary Sewer Project. The record lacks any evidence
ﬁhaf,tﬁé Sanitary-Sewer_Project caused any damage-po Plaintiff
.of the Préperty. Further,lthe record‘lacks any eviaence that
the Sanitary Sewer Prqjéét had any impact on dfainage to the
‘Ray Pipé.' Based on tﬁis reasoning alone, summary judgment in
favor:of the City was.approp:iate.

‘But equally_ applicable to this case is the second:
principle 4apblied by ﬁhe Court of Appealsi in Hawkins:
“Alleéations ~of mere failures. to; act are insufficient.”
Bﬂ@g 35:5‘ §.C. at 291, 594 SEzdat 565’:. I;i this case
Plaintiff ﬁinges hex inyerse-condemnatién claih on the City’'s
failuré to heed her demand that the City not repair and

restore the . City pipes temporarily severed during the Sanitary.
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Sewer Project. Plaintiff attempts to characterize the City'’s
failure to somnly'as an affirmative, positive, aggressive act.
Honever,‘ compliancs with Plaintiff’s demand would . have
netessarily réquired.more.than leaving‘the City pipes ssvered;
sompliance would havs reqnired tnat the City'affirmatively act
to reroute the flow of water from the course that it had
followed for over 90 years prior'to the commencement of the
Sanitary Sewer Project.

The permanent severance of a storm water pipe uphill from
the Property and Ray'Pipe; with no further action by the City,
would not stop water from draining towards the RayAPipe or the
Property, which is located at the topographical lqw point and
collection'DOint for waters dralning in the Subject Watershed.
If left severed, water which had preViously flowed through
.pipes would not Simply vanish, but would f£low unrestrained
along the path of least resistance, toward Lhe tity s junction
box in College Avenue, the Ray Pipe and the Property,.
potentially causing erosion, damage and unsafe sonditions
along the way

Cons1der1ng these factors andrc1rcumstances Plaintiff
was essentially demanding that the City‘study[ design and
construct an alternative route for the flsw of water in the

Subject Watershed. The City’s failure to act in this regard
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cannot serve as the affirmative, positive, aggressive act to
support a claim for inverse condemnation as a matter of law.

-D. Unintended consequences of the Court of Appeals’
published decision

The publlshed Decision of the Court of Appeals in this
case will have significant censequences ‘with respect to
inverse condemnation lawh Based on the Court of Appeals’
Decision, a governmental body may be 1liable in -inverse
condemnationl,for an action. that merely- resumes a prior
cohaltlon 1mpaﬂt1ng a landowner even if. the governmentaJ body
did not create or exacerbate the condition. Accordlng to. the
Decision, a governmental body may suddenly become liable for
a pre-existing condition affecting a property owner merely by
remediatihg an event that caused a temporary interruption of
the condition.A Claims that were previously time-barred may
suddenly become actionable as a resuit of such an event, or as
in this case, claims that were preViously non-existent will
suddenly exist without any foundation in the basic principles
of inverse condemnation law

The following are some ccmmon scenarios‘which mey be
impacted by the Decision: = road repairs or road widening
projects that include the relocation of existing storm water
pipes} blockage of water flow through storm water pipes caused
by infiltration of debris or other matter; damage to storm

water pipes caused by natural events or conditions or acts of
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‘third-parties; or blockage or failure of storm water pipes
resulting from aging, faulty workmanship or defective
materials. Before the Sanitary Sewer Project, Plaintiff had
no claim for inversencondemnation against the City, and the
Court of Appeals erred by holding that a claim for inverse
condemnation may “spring up” after completion of the Sanitary
Sewer Project based sélely and whimsically on the fact that
three storm water lines were temporary severed and restored
withou; changing the flow of water to the Proﬁerty. The‘
ﬁecision creates 'a “sprinéing" inverse condemnation‘claim,
éllowipg a claim for inverse condemnation to spring up where
préviouély ﬁé inverse condemnation existed whenever there is
a temporary cessation of a condition-followed by a restoration
back to. the éxact‘priof condition. The Court of Appeals’
Decision wili‘ yield ﬁnintendea .consequences' that will
drasticélly alter governing' condemnation and inverse
condemnation precedent._.

CONCLUSION

Based on the foregoing, the City respectﬁully_requests
that this Court grant this Petition for Writ of Certiorari

to allow this appeal to proceed on the merits.
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Respectfully submitted,

Date: January 13, 2020 B
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