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STATEMENT OF THE CASE

This. matter is before the court on éppeal by Appellant, Twin Bridge Logistics, LLC n/k/a
Twiﬁ Bride Transport, LLC (hérein after “Appsllant) from the Order of the Honorable R. Keith
Kele entered on June 21, 2019 (R. pp 35 - 42) granting in part and denying in part the mot.ion for
partial summary judgment made by Respondent Fisher Tank CoTnpén)} (herein after
“Respondent™) (R. pp 10-11). The Respondents Tnotion was supported by the Affidavit of Paul
Windhan (R. pif) 68-70) , the Appellant’s Responses to Respondeth’s Request for Admissions (R:
pp 61-67j and excerpts from tﬁs Rule 30(b)(6) Dsposition of the Appellant (R. pp 71-73).
Appellant submitted the Affidavit of'Glenn LaMotte in ‘Opposition to the MOtion for Partial
Summary Judgmént. (R. pp 14-16) The motion was heard .by the Court on F eB'ruary 29,2019 at
which time the parties presented written memorénda of law and made oral arguments to the
Court. | |

Thereafter, .th'é Court entered its Qrdér in which it found that the folloWing facts were not
in dispute:

1. ‘The Plaintiff is in the business of pfoviding’ freight carrier |
services. (Rule 30(b)(6) Deposition of Plaintiff)

2. The Plaintiff provided hauling services to the Defendant Fisher
Tank from approximately 2004 until 2012.  (Affidavit of Glenn LaMotte In
Opposition to Motion Partial Summary Judgment)

3. No written contract existed between the parties for the hauling
services provided by the Plaintiff to the Defendant. (Rule 30(b)(6) Deposition of
Plaintiff, Plaintiff's Responses to Defendant's Request for Admissions, Afﬁdavit
of Paul Windham and Affidavit of Glenn LaMotte In Opposition to Motion Partial
Summary Judgment) ' '

4. There is no written contract, agreement or other document signed
by the Defendant wherein the Defendant agreed to pay interest, costs of collection



or attorney’s fees. (Rule 30(b)(6) Deposition of Plaintiff, Plaintiff's Responses to
~ Defendant's Request for Admissions and Affidavit of Paul Windham)

5. " The step-deck trailer which is the subject of the Plaintiff's claims
for negligence and bailment for mutual benefit was stolen from the Defendant's
facility in Lexington on November 10, 2009. (Plaintiff's Responses to Defendant's
Request for Admissions, and Affidavit of Glenn LaMotte In Opposmon to Motion
Part1al Summary Judgment)
6. The Defendant did not make a demand for payment arising out of
the theft of the trailer until April 15, 2013, which demand was denied by the
Defendant. (Rule 30(b)(6) Deposition of Plaintiff).
7. . This action which includes the claims for Negligence and Bailment
for Mutual Benefit arising out of the theft of the trailer was filed by the Plaintiff
on July 2, 2014 and served on October 14, 2014.
(S.J. Order R. p 37)

Based on the foregoing the Court found that there were no genuine issues of fact and that
the Respondent was entitled to judgment as a matter of law as follows’:.

(H Appellant’s claims of negligent bailment and bailment for mutual benefit are
barred by the applicable statute of limitations;

(2) ~ There was no agreement between the parties which provided for the payment of

interest, therefore, Respondent was entitled to summary judgrhent on the Appellant’s claims for

interest based on the alleged contract; and

3) " There wés no written agreement between the parties or statute which providéd for
the recovery of attoéney’s fees and costs.by the Appéllant, therefore the Respondent was entitled
to summary judgment as to the Appellant’s claims for attorney’s fees.

(S.J. Order R pp 35-42) |

The Appellant did not make a motion to reconsider, alter or amend the Summary



‘ Judgment Order pursuah_t to SCRCP Rule 59(e) prior to filing its notice of appeal.

ARGUMENT

L THE LOWER COURT DID NOT ERR IN GRANTING PARTIAL
SUMMARY JUDGMENT TO THE RESPONDENT.

Summary judgment should be éranted where the pleadings, depositipns, and admissions
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
the moving party is entitled to judgment as a matter of law. Rule 56 (¢) SCRCP. The purpose of
summary judgment is to expedite dispésitioh bf cases'whi‘ch do not require the services of a fagt

finder._ Stevens & Wilkinson of S.C. Inc. v. City of Columbia. 409 S.C. 568, 762 S.E.2d 696

(S.C., 2014) To survive summary judgment a plaintiff cannot rest upon the mere allegations or

“denials of his pleading but rather must provide specific facts showing that there is a genuine issue

for trial. S.C.R.C.P. Rule 56(¢). While "the evidence and all inferences which can reasonably be
drawn therefrom must be viewed in the light most favorable to the nonmoving party, it, is not

sufficient for a party to create an inference that is not reasonable or an issue of fact that is not

; genuiné" McMaster v, Dewitt, M.D. & Carolina Psychiatric Servs..P.A., 411 S.C. 138, 143,767 |

S.E.2d 451,454 (Ct. App., 2015).

In granting the Respondeﬁt’s motion for partial summary judgment, the court found that
based on the Appéllant’s Admissions to the Respondent’s Request t.o Admit and the affidavits
submitted by 'th‘e parties in support and in oé)position‘to the motion, there was no genuine 'issue as

to the undisputed facts set forth herein above. Based on these undisputed facts the Respondent is

entitled to judgment as a matter of law for the reasons set forth below. Accordingly, the Court

LI
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did not err in granting the Respondent’s motion for partial summary judgment.
1L THE LOWER COURT"PROPERLY FOUND THAT THE APPELLANT’S
CLAIMS OF NEGLIGENCE AND BAILMENT FOR MUTUAL BENEFIT
WERE BARRED BY THE STATUTE OF LIMITATIONS AND THAT
THE RESPONDENT WAS ENTITLED TO JUDGMENT AS A MATTER
OF LAW. '

The Appellant’s claims for negligence and bailment for mutual benefit arise out of the
theft of Appellant’s step deck trailer which was stolen from the Defendant's facility in Lexihgton
on November 10, 2009. (S.J. Order (R. pp37)‘; Plaintiff's Responses to Defendant's Request for
Admissions, Plaintiff (R. pp. 61 - 67)) , and Affidavit of Glenn LaMotte In Opposition to Motion
Partial Summary Judgment (R. pp 14-16)). Appéllant alleges that the Respondent breached its
duty to exercise reasonable care to safeguard the trailer by moving the trailer-out of the

Respondent’s locked building and fenced enclosure and storing it in an unsecured area.

(Plaintiff’s Complaintﬁﬁ 35 and 42 (R. pp 6 -7)) Appellant further alleges that ;[hé theft of the

trailer resulted from the breach of this duty by the Respondent (Compl. 1 36 and 43 (R. pp 6 -7))

. In its responses to the Request for Admissions served by the Respbndenf, the Appellant

admitted:
1. The thief of the its trailer from the Respondent’sproperty occurred on or before
November 10, 2009. (R. p. 63) - |
2. * That the Appellal.lt knew that the trailer had been‘stolen as of November I-Ov, 2009. -
(R. p. 63) | \
3. Thé Appellant filed an incident report with the Lexington Coﬁnty Sheriff’s

Department on November 10, 2009, a copy of which was attached as an exhibit to

the Request for Admissions. (R. pp. 54, 57-58 and 62-63)




Likewise, in the Affidavit of Glenn LaMotte in Opposition to Respondent’s Motion for Partial

Summary Judgment, Mr. LaMotte acknowledged that he learned in November 2009 that the
trailer was stolen after it waé allegedly moved by Respondent from inside the locked enclosure
and left outside the urﬂocked fence. (Affidavit of Gienn LaMotte in Opposition to Motion for
Partial Summary Judgment § 7 (R. p. 15). |

Taking the facts in a light most favorable to the Appellant, the Appellant, by its own

“admissions, knew in November of 2009 of the alleged breach by the Respondent of its duty to

safe guard the trailer by moving it from a locked building to an unsecured area and of the
res_ulting theft of the t?ailer. HoWéver, the Appellant waited tour y'ears and seven months to
commence its action.

A. - Statute of Limitations:

S.C. Code § 15-3-20 (A) provides that “[c]ivil actions may only be commenced within

y
{

the time periods prescribed in this title after the cause of action has accrued, except when, in
special cases, a different limitation is prescribed by statute.” S.C. Code Ann § 15-3-20 (A) (2005)
The Appellant’s claims for negligence .and for mutual bailment are subject to the statute of

limitations set forth in S.C. Code § 15-3-530(4) (2005) which requires that "an action for taking,

detaining or injuring any goods or chattels including an action for the specific recovery of

personal property" must be brought within three (3) years of the accrual of the cause of action.

*S.C. Code Ann § 15-3-530(4) (2005). “The fundamental test .. . in determining whether a cause

of action has accrued is whether the party asserting the claim can maintain an action to enforce it.
(internal citations omitted) Stated differently, [a] cause of action accrues at the moment when the

Pl_aintiff'has a legal right to sue on it.” Grillo v. Speedrite Products, Inc., 340 S.C. 498, 502, 532

wn




S.E.2d 1 (Ct. App 2000) citing Brown v. Finger, 240 S.C. 102, 111, 124 S.E.2d 781, 785 (1962).

The legislature and courts have modified the strict rule expressed in Brown, by adopting and

- applying a discovery rules to various claims. "Under the discovery rule, the statute begins to run

when the facts and circumstances of an iﬁj ury would put a pefson 6f common knowledge and
experience-on notice that some right of his has been invaded or fhat some claim against another
party might exist." MéMaster, 411 S.C. at 143,767 S.E.2d at, 454.. The injured party must act
with some promptness where the facts and circumstances of the injury place a reasonable person

of common knowledge on notice that a claim against another person might exist.” Dorman v.

Campbell, 331 S.C. 179, 185, 500 S.E.2d 786, 789 (Ct. App 1998) quoting Snell v. Columbia

Gun Exchange, Inc. 276 S.C. 301, 303, 278 .S.E.Qd 333, 334 (1981). The fact that the injured

party may not comprehend the full extent of its ‘damages is immaterial. Dean v. Ruscon Corp..

321 S.C. 360, 468 S.E.2d 645 (1996).

‘The Appellant had actual notice that its trailer was stolén. from the Respondenf’s location
no later than November 10 2009 .a_t which time the Appellant also knew of the alleged breach of
Respondent’s duty to safeguard the trailer. Accordingly, the application of the discovery rule
would.mak'e no difference in the present action Thé Appellant had actual notice of on
November 10, 2069 of the alleéedbrééeh of duty and of the resulting ‘loss of it's property. The

Court correctly found that the statute of limitation began to run on that November 10, 2009 and

- that the Appellant had three (3) years from that date to commence .this action.

The Appellant argues that the statute of limitations did not start to run until it recovered
the trailer in 2012 and determined the extent of the damage to the trailer. As noted above the

knowledge, or lack thereof, of the full extent of the party’s damages, is immaterial to



determining when the cause of action arose. Dean. 468 S.E.2d at 645. The relevant date as

noted in Brown v. Finger, 240 S.C. 102, 111, 124 S.E.2d 781, 785 (1962) is the date on which
the Appellant had the right’ to assert a claim against the Respondent. If the Appellant’s argument
is adopted and the trailer had nét been found, the statute may have never run despite ‘;he' |
Appellant having actual notice of the alleged breach of duty by the Respondent and of the
resulting loss of the trailer. Accordingly, the Court correctly found that the statute éf limitation
began to run on November 10, 2009 and that the Appellant had three (3) y‘e.ars from that date to
commence this-action. |

B. Appéllant’s Claim of Negligence is barred by the three (3) year statute of
limitations: o :

_The elements of a cause of action for negligence are (1) a duty owed by the Respondent to -
the Appellant, (2) the Respondent breached the duty through a negligent act or omission; and (3)

resulting in damages proximately caused by the breach of duty. Newton v. South Carolina Public

Railways Com'n, 312 S.C. 107, 439 S.E.2d 285 (Ct. App., 1993) ”In a negligence action, the
statute of limitations accrues at the time of the negligence or when the facts and circumstances

would put a person of common knowledge on notice that there might be a claim against another

party.” True v. Monteith 327 S.C. 116, 119, 489 S.E. 2d 615, 616 (1997) citing Kreutne‘r. V.
David 320 SC 283!, 465 S.E. 2d 88 (1995).

As note above the Appellant knew in November of 2009 of the alleged breach by the
Réspond_ént of its duty to safe guard the trailer by moving it from a lock building to an unsecured
area and of the resulting theft of the trailer. The alleged negligence and the date that the
Appellant had notice of itsclaim againsf respondent for the loss of the ﬁailer both occurred on or
before November 10, 2009. _Accérdingly, the Court correctly held that the three (3) year statute

, ‘



of limitations on the Appellant’s claim of negligence began to run on the November 10, 2009 and
that the claim was barred with the Appellant waited until July 2014 to commence its action.

C. Appellant’s Claim for Breach of Bailment for Mutual Benefit is barred by
the three (3) year statute of limitations.

Bailment is the delivery of personal property for a particular purpose, upon an expressed

© or implied agreement that the property will be returned to the bailor, or otherwise dealt with

according to the béilor’s directions. Home Indemnity Company v. Harleysville Mutual Insurance
Company. 252 S.C. 452, 166 S.E.2d 819 (1969). The Bailee is not an insurer of the Bailor’s
property left in the possession of the Bailee but is liable only for damage which is the proximate

result of his negligence. 8 CJS Ba'i‘lments'v§ 57 (2017). The bailment contract imposes on the

Bailee a duty of care, the breach of which constitutes a tort. Dixon v. Besco Engineering Inc 320
SC 174, 463 S.E.2d 636 (Ct App 1995). “In a bailment case the theft itself constitutes injury or
loss to the bailor and there is no act of a third party intervening between any negligence of the

bailee and the injury or loss.” Fortner v. Carnes. 258 S.C. 455, 189 S.E.2d 24 (1972).

In the Affidavit submitted in opposition to the respondent’s motion for partial summary

' ju\dgment, Appellant alleges that it left its step deck trailer in the possession of the Respondent on -

November 6, 2009 so that if could be loaded over the weekend for a delivery on Monday.
morning. On Monday the Appella.nvt was notified that the trailer was no longer in the possession
of the Respondent and had been stolen. The Appellant states that it believes that the trailer was

moved by the Respondent from a locked building in a secure area and left outside the locked

fence. (Affidavit of Glenn LaMotte in Opposition to Motion for Partial Summary Judgment 9 7

(R. p 15)).

- The Appellant was aware in November 2009 that the trailer had been stolen after having been

8



allege‘dly been moved by the Respondeht to an area outside of the locked fence. The Appellant
therefore, was on notice that it had. a claim against the Respondent for breaching its‘duty to
exercise reasonable care in safeguarding the trailer.

The Appellant was n().tiﬁed- on November 9, 2009, that the Respondent was not in
possessibn of the.traviler and therefbre could not return it to the Appellant és anticipate by the’

agreement between the parties when the Appellant delivered the trailer on November 6, 2009.

. According, fhe.alleged breach of the bailment agreement occurred when the Respondent as

Bailor failed to return the trailer to the Appellant as Bailee as agre‘ed on Monday November 9,
20009. | |

The Appellant’s ;laimé againbst the respondent arising out té the bailment accrued in
November 2009 and th.e Appellant had three (3) years to commence an action against the
Respondent .to recover for said breach. The.: Appellant failed to commence its action within the |
three year period as required by S.C. Code §§ 15-3-20 (A) and 15-3-530. Accordingly, the Court
did not err in determining'that the Res‘pondent was entitled to judgment as a matter of laW and in
granting its motion for partial summary judgmeht on the Appellant’s claim of bailment for
mutual benefit.

III. LOWER COURT PROPERLY GRANTED SUMMARY. JUDGMENT AS

TO THE APPELLANT’S CLAIMS FOR INTEREST

A, Appellant’s Claim for Interest Based on Late Payment by ReSpondent.

The 'Respondent also moved for partial summary judgementlon the Appellant’s claims for
interest. In its complaint the ‘App-ellant attempted to allege a cause df action for conversion based

on the failure of the Respondent to pay for services rendered in a timely manner. The Appellant



claimed that as a resh‘lt of the alleged conversionl of the payments thc;, Appellant was entitled to
recover interest on the payments. (Plaintiff’s Complaint 949 25-31 (R. p 5)). In its answer and
amended answer the Respondent not only denied the allegations in paragraphs 25 through 31 of
the complaint, but fhe Respondent also asserted that the Appellant’s claim was not an action for
conversion But was an action to collect a debt. (Respondent’s Amended Answer {f 13 and 32 -
36 (R.pp 46 and 48-49)). In the Appellant’s 30(b)(6) deposition the Appellant claimed that it
was seeking to recover interest on the amounts allggedly owed By the Respondeﬁt at a rate of }
eighteen A(1;8%) percent per-annum. (See also Respondent’s First Set of Request for Admissions
#18 'including Exhibit B attached thereto and Appellant’s Response (R. pp 56, 59 and 66)).
"[T]here can be no conversion where there is a mere obligation to pay a debt. Thus, where
th‘ere is merely the relationship of débtor and credilor, ,aﬁ action based on conversion of the funds

representihg the debt is improper. 18 Am.Jur.2d Conversion § 10 p. 164 (1965)" Owens v.

Andrews Bank & Tr. Co., 265 S.C.:490, 497,220 S.E.2d 116, 119 (1975). Prejudg'ment interest

is allowed on a claim of liquidated damages; i.e., the sum is certain or capable of being reduced
to certainty based on a mathematical calculation previously agreed to by the parties. Vaughn

Development, Inc. v. Westvaco Development Comoratibn, 642 S.E.2d 757,372 S.C. 576 (Ct.

App., 2007). As a general rule, prej udgmenf interest is not recoverable on an unliquidated claim

in the absence of agreement or statute. Builders Transport, Inc. v. South Carolina Property and

- Cas. Ins. Guar. Ass'n, 415 S.E.2d 419, 307 S.C. 398 (Ct. App., 1992‘).

The Appellant failed to present any affidavits of other documentation at the hearing to

substantiate the amount of funds alleged'ly held by the Respondent as late payment for the

Appellant’s services, the duration the Respondent él]egedly held the payments beyond the due

10



date for the payment or that the Appellant made a demand for the payments. ‘Appellant’s claim )
for interest as damages-for conversion based on the alleged delays by the Respondent are not

liquidated. Likewise, there was no agreement between the parties which specified the date on

- which the payments were due or provided for the payment on interest. (Affidavit of Paul

Wihdham in Support of Motion for Partial Summary Judgment (R. pp 68-»70)).

Since there is no agreemeht_ Appellant’s claim for interest is subject to SC Code
§34-31-20<A) Which states, "[iin all cases of'accounts stated and in all cases whgrein any sum or
sums .of money-shall be ascertained and, being due, shall draw interest according to law, the legal
interest shall be at the rate of eight and three-fourths percent per annum." SC Code Ann.
§34-31-20(A) (2020). "[T]he essential elements ofan account stated are (1) that the account is.
actually stated; and (2) that the parties either expressly or impliedly agreed that it is a trﬁe
statement and is due to be paid then or at some other specified time. The burden [is] on [the

proponent] to prove agreement to the account as stated.” Southern Welding Works. Inc. v. K & S

Const. Co., 286 S.C. 158, 165 (Ct. App., 1985) The recovery of prejudgment interest is only

permitted "if the sum is certain or capable of being reduced to certainty.” Vaughn Development,

Inc 642 S.E.2d ‘7_57, 642 S.E.2d 757 (S.C. App 2007). "it is well settled in this state that the

~ award of prejudgment interest is a function of the trial court and has never been held to be an

issue of fact requiring submission in a jury trial." Bickerstaft v. Prevost, 670 S.E.2d 660, 380

S.C. 521 (Ct. App. 2009) cifing Smith-Hunter Const. Co. v. Hopson, 365 S.C. 125, 616 S.E.2e

419 (2005); and Babb v. Rothrock, 310 S.C. 350, 426 S.E.2d 789 (1993).

The Appellant has failed to present any affidavits or other evidence in response to the

- Resporident’s summary judgment motion to establish the existence ot a claim for liquidated

11
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amount, of the existence of an account stated or of an agreement to by the Respondent to'pay
interest. Accordingly, the Court correctly held that the Appellant was not entitled to recover
interest on its contractual claims and properly entered summary judgment against the Appellant.

B. Appellant’s Argument That it Is Entitled to Interest Arising out of
Conversion of the Trailer.

In it’s brief the Appellant claims that it isentitled to interest as a measure of damages for
the conversion of its trailer. The Plaintiﬁ"’s complaint does ndt assert a claim for conversion of
the trailer or for interest as measure of damagés for the loss of the trailer. Likewise, the issue of
interest for the conversion of the trailer was th‘ presented at the hearing oﬁ the Resf)pndent’s
motion for summary judgment and was not ruled upon by the Court in its order. The Appellant

did not make a motion, pursuant to Rulé 59(e) SCRCP, to reconsider, alter or amend the Order

: Grariting the Respondent’é Motion for Partial Summary Judgment to give the lower Court an

opportunity to consider and rule upon this measure of damages. The Appellant’s claim for
conversion of the trailer and for interest as a measure of damage is presented for the first time in

the Appellant’s Brief. It is well settled that a party may not raise an issue for the first time on

\

appeal. Herron v. Century B.M.W, 395 S.C. 461, 719 S.E.2d 640 (S.C., 2011).

Had ;[he Appellant plead a cause of actioﬁ for convérsion of the trailer the claim would
have been barred by the statute of limitation on the same grouﬁds and for the safne reasons as set
forth herefn abévé. “Conversion haé been defined in our case law as an unauthorized assurﬁptidn

and exercise of the right of ownership over goods or personal chattels belonging to another, to

the exclusion of the owner's rights. Ray v. Pilgrim Health & Life Ins. Co., 206 S.C. 344, 34
S.E.2d 218 (1945). Conversion may arise by some illegal use or misuse, or by'illegal detention of

another's chattel. Castell v. Stephenson Finance Co., 244 S.C. 45,135 S.E.2d 311 (1964)”.

12



m, 220 S.E.2d 119. If the Appellant had a claim against the Respondent for conversion
arising out of the theft of the trailer, which the Respondent disputes, the cause of action arose on
November 10, 2009 when the bailment agreement terminated and the Respondent was unable to
return the trailer to the Appe_llant. Appellant had actual notice of the circumstances and bf its
rights concerning the trailer on later than November 10, 2009. Accordingly, the statufe of
limitations began to run on that date and the Respolndént had until November 10, 20.12 to
commence this action. However, the Appellant did not commence ité case until July 2, 2014.
The Appellant failed to commence the action to pursue it (l:laim within the statute of limifations
and the claim if therefore barred. Accordingly: evén had the Appellant asserted the claim and | '
made the argument in the lower court the result would be the same.
CONCLUSION

The lower court in granting the Respondent’s motion for partial summary Judgment
correcﬂy held that the Appellant failed to commence its claims for negligence and mutual
bailment within the applicéble statute of limi.tatioﬁ and that the Respondent was entitled to
judgment as a matter of law.

Likew'isé, the lower court correctly found that the Appellant was not entitled to interest on

~ - the amounts claimed because the Appellant’s claims were not liquidated or on a stated account

and that there was no agreem‘ent between the parties for the payment of interest.

Accordingly, the order of the court granting summary judgment as to these issues should

be affirmed.
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