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STATEMENT OF ISSUE ON APPEAL

In violation of the Fifth and Fourteenth Amendments, did the trial judge err by admitting
statements made by Appellant to law enforcement where the evidence demonstrated Appellant was
in custody and the police used the unconstitutional “question-first” tactic to elicit incriminating

statements from Appellant rendering any waiver of his rights involuntary and unknowing?



STATEMENT OF THE CASE

On A'pril 23, 2015, a Horry County grand jury indicted Appellant for two counts of
armed robbery (2015-GS-26-01752; -01766) and murder (2015-GS-26-1764). R. 560-561; R.
- 563-564; R. 566-567. The two counts of armed robbery concerned the rbeéry of a Scotchman
convenience store on Lake Arrowhead Road and of a Sunhouse convenience store on the corner
of Oék Stréet and Cultra Road. The murder charge arose out of the robbery at the Sun_house
convenience store where the clerk was‘ killed during the robbery. The state, represented by
Jimmy A. Richardson, II, and Scott R. Hixson, called the case tb trial before'the anorable
Robert E. Hood and a jury on August 27-30, 2018. R. 124. Barbara W. Pratt represented
Appellant. R. 124. |

During deliberations, the jury requested clarification on several aspects of the law.
’Speciﬁcally, the jury wanted the judge to explain felony murder again, expressed “some
confusion” regarding s€parating arfned robbery and ml_erer, and needed “clarification over the
hand of one being the hand of many.” R. 544, 1. 25 = R. 545, 1. 11; R. 559. In response, the
judge provided the jurors with a written copy of his instruction. R. 545, 1. 12 - R. 549, l. 8.
~ Ultimately, the jury found Appellant guilty as charged. R. 550,124 —R.551,1. 8. Judge Hood
sentenced Petitioner to life impris‘o-nment without the possibility of parole. R. 557, II. 1-5; R.
562, R. 565, R.568.

On September 6, 2018, Appellant served his notice of appeal. This brief follows.



STANDARD OF REVIEW

“On appeal, the conclusion of the trial judge on issues of fact as to the voluntariness of a

confession will not be disturbed unless so manifestly. erroneous as to show an abuse of

discretion.” State v. Rochester, 301 S.C. 196, 200, 391 S.E.2d 244, 247 (1990); see also State v.
Reed, 332 S.C. 35, 43, 503 S.E.2d 747, 751 (1998). Put another way, the reviewing court will
~ reverse a trial judge’s ruling on the voluntariness of the confession when the ruling is “so

erroneous as to constitute an abuse of discretion.” State v. Myvers, 359 SC 40, 47, 596 S.E.2d

/ .

' 488, 492 (2004). “In criminal cases, appellate courts are bound by fact finding in response to
preliminary motions where there has been conflicting téstimony or where the findings are

b

supported by the evidence and not clearly wrong or controlled by an error of law.” State v.
Asbur‘y, 328 S.C. 187, 193, 493 S.E.2d 349, 352 (1997). “Appellate review of whether a person
is in custody is confined to a determination of whether the ruling by the trial judge is supported

~ by the record.” State v. Evans, 354 S.C. 579, 583, 582 S.E.2d 407, 409 (2003); see also State v.

Easler, 322 S.C. 333, 342,471 S.E.2d 745, 751 (1996).



STATEMENT OF FACTS

| .On.January -2, 2015, the Sunhouse convenience store located at the corner of Red Bluff
Roéd and Highway 905 in Horry County was robbed. R. 243, 1. 20 — R. 244, 1. 11: Bala
Paruchuri was working at the time. R. 361, 1. 7-14. One of the robbers left the store with the
cash drawer. R. 363, Il 15-18.

On January‘ 25, 2015, Barbara McDowell was working at the Scotcﬁman convenience
store on Lake Arrowhead Road.-_ R. 206, 1L 11-12. It was an unusually quiet night, and no one
éntered the store close in time to the robbery. R. 218, 1I. 1-11. Outside 'the window, she saw
- “two guys scrunched down.” R. 207, 1l. 17-23. Suddenly, the two were. entering the store

through the front doqr. R. 207, 1. 25 - R. 208, 1. 1. “One of the guys went straight behind the
counter, and the other guy [went] straight towards [her].” R. 208, Il 2;5. McDowell noticed .the
man who approached her had a gun. R. 208, 1. 9-17. McDowell emptied the two.registers;v
-providing the men vWiAth approximately $50. R 209, 1L .'1-19. One man also took NeWport
cigarettes. R. 210,125 -R. 211, 1. 7. |
McDowel} could not identify the two men because “[t]hey were totally covered.” R. 216,
1. 24. McDowell looked out the window to see if she (;ould see a c.ar, but she did not see
anything: R. 215, 1. 23 —R. 216, 1. 13. McDowell expleﬁned that the storé was on a cul-de-sac,
so she watched for a car to drive.-down either side of the road, but there were no cars afound. R.
| 216, 11. 8-13. As soon as the men left, McDoweil pushed the panic button and the police arri\}ed
shortly thereafter. R. 215, 1l. 21-22. When the police arrived at the Scotchman convenience
~ store on Lake Arrowhead Road, the officers watched surveillance video capturing the robbery.

R. 310, 1I. 5-7.



Trish Stull was working at the Sunhouse convenience stéré at Cultra Road and Oak Street
on January 25, 2015. R. 221, 1L 2-6;'R. 222, 11. 1-4. '[jwo'm'en robbed the store that é?ening
shortly after the roBbery of the Scotchman on Lake Arrowhéad Road. R. 320, 11.'1-19. Officers
who arrivéd at the s'tore Wétched the surveillance video of the roﬁbery. _ R. 321, 1. 24-25,
According tc; an officer, two suspects entered the store and went behind the counter. R. 322, 1.
9-11. After “some shots fired in the. store,” including a shot that hit Stull, “[s]ome_cash wés
taken, [and] a purse was taken from behind the counter.” R. 322, 11. 11-14.

| According to an c;fficer who watched the 'vidéos from the robbe‘ry at the Sunhouse on
~ Cultra Road ahd Oak Street and from the robbery at the Scotchman on Lake Arrowhead Road,
there was “a clothing pattern” — “red pants and gray sweatshirt.” R. 323, 11. 18-23. This léd the
officer to believe .that the same individuals robbed both stores. R. 323, 11. 23-25; R. 434,111.' 19-
24. This ofﬁcer also had seen the video from the store on the corner of Highway 905 and Red
Bluff Road and he believed he had “‘seen that same clothing attire in that store, not during the
‘commission of the robbery, but earlier on in that store.” R. 323,1.25 -R. 324, 1. 3.

While watching the videoAfrom the store on the corner of Highway_ 905 and Red Bluff .
Road, the officer saw “a vehicle of interest” and “a couple of subjects of interest.” R. 344, 11. 14-
22; R..366, 1l. 24-25. Specifically, ‘;[a]pprc:;ximately 22 minutes prior to the robbery, a subject
was @n that store, oddly enough, Wearing red pants and a ... dark color gray or something hooded
swveatshirt, which appéared £0 be similar clothing to, to the Oak Street and Cultra Road and to
the Lake Arrowhead and AKings Road” videos. R. 345, 11. 13-23. The officer also saw similar
cars arrive at the Red Bluff Road store and the Cultra Road and Oak Street locations prior to the
rébberies. R. 351, 1. 5 — R. 352, 1. 8; R. 366, 1l. 24-25. He believed this wasv a silver Chevy

Malibu. R. 352, 11. 9-25.



A rﬁember of the Multidisciplinary Accident Investigation Team (MAIT) with the South
- Carolina Highway Patrol looked at the videos frorﬁ_ the store on Red Bluff Road and the store on
the corner of Oak Street and Cultra Road. ‘R. 412, 11. 4-13. The MAIT officef advised the Horry
County Police Department th_at the video showed “an *08 to a, to a 2012 Chevrolet Malibu.” R.
412, 11. 14-21. SLED generated a list of registered owners of those cars in the area. R. 412, 1. 22
'—R.413, L 1. |
~ SLED determined the three cartridge cases recovered from the Scotchman located at the
corner of Red Bluff Road and Highway 905 following the incident on January 2, 2015, were
fired by the same firearm. R. 256, 1. 3 —R. 257, 1. 25; R. 299, 1. 13 — R. 300, 1. 6. Additionally,
SLED determined the two cartridge cases, Which were recovered from the Sunhouse
convenience store located on Cultra Road and Oak Street following the armed robbery on
. January 25, 2015, were fired by the éame firearm. R. 239, 1. 24 - R. 241, 1. 19; R. 298, 1l. 5-24.
Then, SLED compared the cartridge cases from the incident on January 2, 2015, with the
cartridge cases from the incident on January 25,V2015 at Cultra Road and Oak Street. R. 300, 11..
14-16. According to SLED, all five cartridge cases were ﬁred by the same firearm. R. 300, ll.u
* 17-25. Although SLED had no firearm to use for Acompe.lrison, SLED determined the car’tridges'~
were “most likely” fired by a Hi-Point firearm. R. 301,1.9 - R. 302, l.v 6. |
After developing Appellant as a suspect and learning that his girlfriend drove a silvef
Chevrolet Malibu, the. police went to Appgllént’s home to interrogate him. R. 436, 11. 9-20; bR.
458, 11. 13-22. Upon their arrival, the police saw a Chevy Malibﬁ. R.436,1.24 -R.437,1. 2. A

search warrant was obtained, and the Malibu was seized immediately by police. R. 460, 1I. 12-



19." The police then traﬁ.sported Appellant and his pregnant girlfriend to the West Precinct for a
formal interrogation. R. 439, 1l. 16-21; R. 440, 11. 12-14; R. 460, 11. 3-6. Despite considéring
Appellant a suspect, the police did not advise Appellant of his rights prior to the interrogation.
. Instead, the officer waited until “it became apparent ... thét there was most likely further
information that‘ [Appellantj was going to provide that, that would cause [the officer] to place
| him under arrest.” R. 441, 1. 22 - R. 442, 1. 4. Appellant identified McKinley Daniels, his
_ _brothér, and Jerome Jenkins as individuals who entered all three stores and committed the armed
robberies. R. 454,1. 8 —R. 456, 1. 5. After Appellant was placed in jail, the police interrogated

Appellant again. R. 443, 11. 2-11.

'A subsequent search of the Malibu revealed the presence of “a red, white and black headgear
_ attire,” which an officer opined was “similar to” what one of the individuals was wearing in the
video of one of the armed robberies. R. 385, 11. 9-20.
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ARGUMENT

In violation of the Fifth and Fourteenth Amendments, the trial judge erred by admitting

statements made by Appellant to law enforcement where the evidence demonstrated Appellant was

in custody and the police used the unconstitutional ‘“‘question-first” tactic to elicit incrimjnating

statements from Appellant rendering any waiver of his rights involuntary and unknowing.

Relevant facts

Prior to trial., defense counsel moved to. exclude statements made by Appellant to police.
R. 5, 1. 8-13. Greg Lent was a Senior Detective with the Horry County Police Department. R.
6, 11. 18-20. Lent had been in law enforcement for eleven years, and had been conducting
investigations for almost seven years. R. 60,ill. 7-8. The police determined Appellant was “a
person of interest.” R. 7,11. 5-9. According to Lent, Appellan-t was identified by another police
officer as\ a Aperson “inside the store prior to one of the armed robberiea.” R. 7, 1. 13-21; R. &, 1L
1-19. The surveillance video from several robberies also allowed_ the police to identify a car in |
which Appellant was in whenlhe visited the store, then the same car drove by the store several
times, and the‘ same car left the area after the armed robbery “at a decent rate of speed and
running through ared light.” R. 10, 1. 21 - R. 11, 1. 6; R. 13, 1l. 4-16. The other olﬁcer alsp
indicated that Appellant’s-girlfriend had a car like the one in the video. R. 33., 1. 14-16.
Therefore, the poliee went to Appellant;s horne. R.‘ 7, 11. 10-12. In fact, Lent, Delpercio, :‘and a
number of othe’r detectives’; went to Appellant’s home around 8 p.m. R..14, 1. 25 -R. 15, 1. 2; R.
23, 11. 5-8; R. 24, 1. 4-5. There were at least four police cars at Appellant’s homet R 24, 11. 6-
.’

Upon their arrival, the police saw a car in the 'yard that “looked to be the same \;elllcle”

observed in the surveillance video. R. 11, 1l. 7-16; R. 14, 1l. 6-9. Apparently able to establish



probable cause to believe the car was involyed in criminal actiyity, the police obtained a search
warrant and seized and towed the car immediately. R. 24, 1. 12-22; R. 35, 1. 1-7. The police
initially spoke to Appellant’s pregnant girlfriend bgcause Appellant waé at work. R. 14,1l. 4-11;
R. 25, 1. 18-24. From the girlfriend, the police learned she owned the car of interest and that
Appellant “had control and would usé her car.” R. 14, 1l 17-20'. When Appellant arrived home
from‘ work, the police ilad his girlfriend in a police car. R. 25_, 11. 10-17. Lent then invited him to.
the precinct to speak with them. R. 14, 1l. 22-24. Appellant agreed. R. 15, 1l. 19-21.
Additionally, the police invited Appellant’s girlfriend to the precinct to speak with them. R. 15,
1. 2-3. Lent claimed Appellant was not under arrest, not in custody, and voluntarily agreed to
accompany the police to the statior_l.. R. 15, 1l. 12-21. However, the police refused £o allow
Appellant to drive himself to the precinct -and required he go to. the precinct in a police car: R.
26,11, 11-25; R. 27, I1. 3-10. |

At the station, Appellant met with the officers in an office, designed for two officérs with
fwo desks, at approximately 9:45 p.m: R. 16, ll. 9-15; R. 29, 1l. 8-11. During this time,
Appellant’s girlfriend was in a different office where she met with Lent and others prior to the
interrogation-éf AAppellant.. R. 16, 1. 16-20. Lent and at least one other officer interrogated
Appellant for over thirty minutes priorAto advising him of his rights. R. 18, 1. 7-18; R. 28, 1. 21-
23;R.30,11.1-3.; R. 31,1.9-R. 32,1. 1. Lent ‘fwanted to find out ... if he had access to the cér,
if he [were] even in the area or ar_ound, or Would’ve been able tQ have béen free on the dates
when these crimes haa been comrnitted.”’ R. 19,1l .8—11. Thus, he began asking Appellant about
his work schedule. R. 19, 11. 11-13. “His answers to those questions-led [Lent] to believe thaf he
would’ve ‘been off work at the time these crimes were committed, and that he ma}; - - or that he-

would’ve had access to [girlfriend]’s vehicle at the times those crimes were committed.” R. 19,



1L 13-l7. Further,'Lent claimed Appellant’s “body language” and “demeanor during the course
* of the interview led [him] to believe that once [he] had that information, that if [he] continued to
speak to him, that there was a possi,bility. other information would end up coming.out, thalt he
was possibly invol\;ed.” R. 19, 1. 17-22. Only then did Lent decide to advise Appellant of his
rights. R. 19, 1l. 22-25.
| Lent Verbnlly advised Appellant of his rights rather than using.a written warning and
waiver because he “wanted to make things as smooth as possible.” R. 2(l, 1. 1-9. Lent
emphasized that he was having a “conversation” with Appellant and he did not want that
conversation interrupted by a formal, written advisement and waiver. R. 20, 1l. 1-9. Thereafter,
Lent and the other officer continue to interrogate Appellant and extract incriminating statements
- from him. (R. 20, 1. 10-16. At.the conclusion of the interrogation, the olticers arrested
Appellant. R. 20, 11. 17-20.

At the pre-trial hearing, Lent claimed that if Appellant told the police he did not wish to
speak to them or had requested to leave, then the poliee “would not’ve spoken to him or [the
police] would’ve driven him home.” R. 30, 11. 8-12. |

| The following day, Lent got Appellant from the jail and interrogated hirn again. R. 20, 1.

22 — R. 21, 1. 4. According tolLent, “[t]here was another individual who was stating that
somebody else had possibly been at the Conway store, 'the Sunhouse on Cultra and Oak Street.”
R. 36,1. 24 - R. 37, 1. 1. Lent wanted to speak with Appellant “to clear up or just to cenfir_rn”
“what Appellant said, “in the original statement.” R. 37, 1l. 1-6. During the hearing, Lent
conceded Appellant was “clearly in custody at that time.” R. 21, 1l. 1-4; R 37, 1. 11-13. Lent
advised Appellant of his rights and, according to Lent, Appellant waived his rights and provided

an incriminating_ statement to police. R. 21, 1l. 5-8; R. 37, 11. 18-21.
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Relying upon Missouri V. Seibert, 542 U.S. 600 (2004) and State v. Navy, 386 S.C. 294,

688 S.E.2d 638 (2010), defense counsel moved to exclude his statements to police. R. 42, 1. 11-
18. Defense counsel explained that when Miranda Warriings are provided during the
interrogation, rather than af the beginning, the “warnings become less effective énd really don’t
meah anything.” R. ‘42, 1.21-R.43,1.7. Further, defeﬁse counsel emphasized that .in Navy, the
Supreme Court focused on the detectivhe’s‘ purpose during the interrogation — to obtain
: 'incriminating information. R. 43, 1. 8-12. According to defense counsel, Appellant Was.in
custody during the interrogation at the precinct based upon the totality of the cir_éumstances -
“taken from the houée in a police car,” the presence of at least four police cars and “lots of.
detectives,” and the identification of Appellant and his brother by an officer as “possible
suspécfs.” R. 44, 11. 1-17. Further, the police “had already determined to tow the vehicle,” and
apparently, had enough information to establish probable cause to support a search warrant for
seizure of the car. R. 44, 1l. 18-23. The police refused to permit Appellant to drive himself to
the police statidn; rather, the police insisted Appellant and his girlfriend, albeit in separate cars,
be escorted to the police station in police cars. R. 45, 1. 1-2. Quite simply, the police “intended
at that point to [elicit] incriminating information from him.” R.45, 1I. 5-7.

As defense .counsel explained, one-third of the interrogation occurred prior to law
enforcement advising Appellant of his rights. R. 45, 1l. 8-11. Defense counsel also cha}lehge_d
Lent’s after-the-fact claim that the police would have permitted Appellant to leave the precinct
had he made such a request as th¢ evidence demonstrated Appeliant was not pernﬁtted to drive
himself to the prec_inct, his pregnant girlfriend was transported and interrogated, and there was a

heavy law enforcement presence at Appellant’s home and at the precinét. R. 45,11. 15-24.

11



During the interrogation, Lent “very skillfully,” pinned down AppelIant regarding “some
important incriminating infqrmation,” such as Appellant’s work schedule, his accesvs and use of
- his girlfriend’s car during the relevant time periods, and his presence at the Red Bluff store on
the day of the robbery. R. 46, 11. 1-16. Only after getting this qritical incriminating information
~did Lent advise Appellant of his rights. R. 46, 1l. 16-23. Thereafter, Lent “boxe[d] him in from
the information at the beginning” of the interrdgation. R. 48, 11. 15-18.

Additionally, defense counsel noted the deficiencies in how Lent advised Appellant of his
" rights and the alleged wainen of those rights. Lent did not obtain us.e a written advisement or
obtain a written waiver despite being in a police station where such documents were readily
available. R. 48, II. 20-25. Furtner, when Lent advised Appellant of his rights, he made a joke
about it by referring to “a dead midget.” R. 48, I. 25 - R. 49, l. 2. Lent. never obtained
Appellant’s assent that he understood his rights as Lent read them “very quickly” and “Véry
lightly.;’ R. 49, 11. 4-11. Defense counsel argued Miranda was “given as a thfow away.” R. 50,
li. 4-6. Further, Appellant never indicated he agreed to waive his rights — there was no evidence
Appellant gave a non-verbal response. R. 51, 1L 1-9.

Specifically addressing the Seibert facfors, defense counsel argued “the timing and
Asetting of the first question” were “exactly the same” as was the personnel. R. 50, 11. 18-22.
Additinnally,' the detectives tfeated th_e second ronnd of questioning as continuous with the first.
R. 50, 11. 23-25. Finally; ‘defens'eicounsel argued the statement elicited \from Appellant from Lent
the following day must be excluded because it was tainted by the initial interrdgation without
Miranda warnings and the question-first tactic employed by police. R. 51, 1. 10-R. 52,1.12.

Upon hearing defense counsel’s argument regarding no evidence of non-verbal responses

" from Appellant when Lent advised him of his rights,. the state was permitted to recall Lent as a

12



witness. Lent then claimed that during the advisement of rights, Appellant “was nodding and
agreeing, yés, I understand, I understand. He nodded throughout the entire reading of Miranda to
him.” R. 59, 11. 114-18.

Céntrary to the evidence presented, the t_rial judge found that when the police went to
Appellant’s home, “‘the only thing they kn[e]w aBout [Appellant]” was that he “was in a store
th?lt was robbed prior to the robbery taking place.” R. 65, 11. 6-14. Although apothér officer told
Lent that‘ Appellant’s girlfriend drove a silver Malibu, the judge indicafed the police “didn’t
know they were gonna find a silver Malibu” when they arrived. R. 65, 1. 14-20. The trial judge
found that Appellant “voluntarily” left wherever he was and went home, kn.owing the police
were there. R. 66, 1. 7-9. He also determined Appellant and his girlfriend agreed to the officers’
invitation to go fo the precinct for questioning. R. 66, 11. 14-16. The judgé found “no evidence |
‘they were under arrest.” R. 67, 1. 8-9. He placed emphasis on Lent’s claims that Appellant
“was free to leave.” R. 67, 11. 13-14.

The triél judge was convinced that because Appellant did not confess to committing -
- criminal acts during the first thirty minutes of the interrogation, which occurred prior to the
advisement of rigﬁts, that his statement was admiésible. R. 67, 1l. 15-22. The judge erroneously
characterized the information provided by Appellant as innocuous. R. 67, 1. 22 -R. 68, 1. 7; R.
68, 1l. 17-24. According to the judgé, “at some point in‘ time, a bell [went] off in Detective
Lent’s head,” and Lent determined that “based upon a bunch of different factors, this may turn
into something else,” aﬁd hé chose to advise Api)ellant of his rights. R. 68, 1.24 -R. 69, 1. 2.

Ultimatély, the judge concluded Appellant was ,“given the appropriate Miranda
Wa;'nings,” and that based bn the additional testimony from Lent, Appellant “agree[d] and [went]

along with after acknowledgment of his constitutional rights with the decision to continue to talk

13



to law enforcement.” R. 69, 1l. 14-22. The judge found no “Seibert violation” and no “Miranda
violation.” R. 69, 1l. 22-24. He specifically found Appellant was not in custody for the first
thirty-one minutes of the interrogation based upon the totality of the circumstances, which
included being at a police precinct instead of headquarters or the jail, not being in handcuffs, not
having been forced to be there, no indication by Appellant that he wahted an attorney, no denial
of creature comforts; no threats, and no intimidation. R. 70, 1. 20 - R. 71, 1. 13. He further found

EE N 13

Appellant made the statements “freely, voluntarily, knowingly, and intelligently,” “after having
been advised and waived his constitutional rights.” R. 72,11 13-20.°

Discussion

In Jackson v. Denno, 378 U.S. 368, 376 (1964), the United States Supreme Court held that

“a defendant in a criminal case is deprived of due process of law if his conviction is founded, in
whole or in part, upon an involuntary confession, without regard for the truth or falsity of the
confession.” To introduce a statement produced during custodial interrogation, the prosecution

must prove by a preponderance of the evidence that the statement was made freely and voluntarily, -

-and taken in compliance with Miranda v. Arizona, 384 U.S. 426 (1966). State v. Goodwin, 384
S.C. 588, 601, 683 S.E.2d 500, 507 (Ct. App. 2009); State v. Miller, 375 S.C. 370, 378, 652 S.E.2d

444, 448 (Ct. App. 2007). In Miranda v. Arizona, 384 U.S. 436, 444 (1966), the United States

Supreme Court held “the prosecution may not use statements, whether exculpat'()ry'or inculpatory,
' stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural

safeguards effective to secure the privilege against self-incrimination.”

g During the trial, defense counsel renewed her objection to the admissibility of Appellant’s
statements to law enforcement. R. 445, 11. 20-24.
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The Court explained that “custodial interrogation” meant “questioning initiated by law
enforcement officers after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way.” Id. Thereafter, the Court required that

[plrior to any questioning, the person must be warned that he has a right to remain

silent, that any statement he does make may be used as evidence against him, and

that he has a right to the presence of an attorney, either retained or appointed. The

defendant may waive effectuation of these rights, provided the waiver is made

voluntarily, knowingly and intelligently. :
Id. This is because “in-custody interrogation[s]” place “inherently compelling pressures” on the
~ persons interrogated. Id. at 467.
The Supreme Court concluded “the Miranda safeguards come into play whenever a

person in custody is subjected to either express questioning or its functional equivalent.” Rhode

Island v. Innis, 446 U.S. 291, _300-301 (1980). According to the Court, “[t]he__ latter portion of

this definition focuses primarily upon the perceptions of the suspect, rather than the intent of the -
‘police.” Id. at 301. “[T]he dgfinition of interrogation can extend only to words or actioﬁs on the
part of police officers that they should have known were reasonably likely to elicit an
incriminating response.” Id. at 302 (emphasis in original). The determination of whether a
pérsbn is “in custody” for Miranda purposes -requires. “[tIwo discrete inquiries: “ﬁrst, rwhat were
the circumstances surrounding the interrogation; and second, giveh those circumstances, would a

reasonable person have felt he or she was not at liberty to terminate the interrogation and leave.”

Thompson v. Keohane, 516 U.S. 99, 112 (1995). “In determining whether an individual was 1n
“custody, a court must examine all of the circumstances surrounding the interrogation, but the

ultimate inquiry is simply whether there [was] a formal arrest or restraint on freedom of

movement of the degree associated with a formal arrest.” Stansbury v. California, 511 U.S. 318,

322 (1994) (internal quotations omitted)..
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“To determine whether a suspect is in custody, the trial court muet examine the totality of
the.circumstan'ces, Which include factors such as the place, purpose, and length of interrogation, as
well as whether the suspect was free to leave the place of questioning.” State v. Evans, 354'_S.C.
579, 583, 582 S.E.2d 407, 410 (2003). “The custodial determination is an objective analysis based
on whether a reasonable -person would have concluded that he wes in police custody.” Id.

In E_\Lns, the defendant went to»the police station accompanied by her fe;mjly. Id. at 581,
582 S.E.2d at 408. Two police officers took the defendant “into a back office to take her
statement.” The officers never advised the defendant of her Miranda rights. 1d. at 581, 582 S.E.2d
at 409. The police knew that the deadly fire they Were investigating started with an accelerant. Id.
at 581 n.2, 582 S.E.2d at 408 n.2. The police told the defendant they did not believe her
explanatidns for fhe fire. 1d. at 581, 582 S.E.2d at 409. The tWo policemen left the room and sent in
a female SLED agent,: who used a sympathy tactic. Id. The two women were in the room for at
least forty-five nﬁnutes. Id. at 582, 582 S.E.2d at 409: The SLED agent followed the defendant to
the bathroom and waited outside the door. Id.

The Evans Court found that the defendant was in custody even though she was not formally
arrested until shortly after making ‘th’e statement. -@ at 584, 582 S.E.2d at 410. When analyzing
whether the defendant was free to leave, the Coﬁrt emphasized that the SLED agent accor‘npaniedv
her to the. restroom and waited outside the door. " Id. vThe Court was also persuaded that the
defendant wés “in custody” because she was interviewed in a back office in the police statien, her
cousin was not allowed te'go into the infervie\gv room, and the interview lasted three hours. Finally,
the officers’ purpose of the interview changed from a ro_utine inquiry to questioning of a suspect

when the female officer entered the interrogation room. Id.
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In Missouri v. Seibert, 542 US 600 (2004), the United States Supreme Court confronted' a
case very similar to the one presénted in the instant matter. Officers awakened Seibert at 3 am. and
~ transported her to the police statiqn. There, an officer questioned Seibert for thirty to forty minutes

without giving her Miranda warnings. During this discussion, the officer obtained an admission
from Seibert that she knew a mentally-ill teenager living with hér family was meant fo die in a
house fire, Which was set to cover up tﬁe death of Seibert’s disabled child. After obtaining this
admission, the officer permitted Seibert a twenty-minute break. Id. at 604-605.

- The officer then turned on a tape reco_rder and gave Seibert the Miranda warnings. He also
obtained a written waiver of thése rights from her. Thé officer resumed questioning of Seibert by
confronting her with her prewarning statements. Agaip, the officer obtained the answer he wanted —
that Seibert knew the teenager was supposed fo die in the fire. 1d. at 605.

At trial, the officer testified that he used an interrogation technique in which he questioned
the witness first, then ga.ve the warnings, and then re;;eated the questioning until he got the answer

-that the witness had already provided once. Id. at 605-606. The trial judge suppressed Seibert’s
p;ewaming statements, but ‘admitted the post warning statements. Id. at 606. The United Statgs
Supreme Court held thig was in error.

The Court explained “[t]he object of question—ﬁrst is to render Miranda warnings ineffecti_ve
by waiting for a pérticularly opportune tir_ﬁe to give them, after the suspe_ct‘ has already confessed.”
Id. at 611.‘ Thus, the “threshold issue ‘when 'interrpgators question first and warn later is thus-
whether it would be reasonable to find that in these circumstances the warnings could function
‘effectively’ as Miranda requires.” Id. at 611-612. The Court held “when Miranda warnings are
iﬁserted in the midst of coordinated and continuing interrogation, they are likely to mislead and

‘deprive a defendant of knowledge essential to his ability to understand the nature of his rights and
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the consequences of abandoning them.”” Id. at 613-614 (quoting Moran v. Burbine, 475 U.S. 421,

424 (1986)).

The facts presented in Seibert were that the unwamed interrogation was conducted in the
police station, and “the questioning was systematic, exhaustive, and managed with i)sychological ,
skill.” Officers paused only for twenty minutes before resuming questioning and providing the
required warnings. Officers “said nothing to éounter the probable misimpression that the adv\ice
| that anything_Sqibert said could be used against her also applied to.the defails of the inculpatory
statement préviously elicited.” Through the style of questioning employed which included repeated
references to prior responses, the officers fostered the impressioﬁ that further questioning was a
mere continﬁation of the earlier questions. 1d. at 616, Thus, “these circurﬁstances must be seen as
challenging the comprehensibility and efficacy of the Miranda warnings to the point that a
reasonable person in the suspect’s shoes would not have understood them to convey a message that
she retained a choice about continuing to talk.” Id. at 617.

Our Suprerhe Court confronted this issue in State v. Navy, 386 S.C. 294, 688-S.E.2d 838
(2010). After the death of Navy’s son, he gave a statement at the hospital to policé, but was very
upset and officers thought the statement was incomplete.  Officers learned frorﬁ the pathologist
that the'cause of death was smothering or suffocation. Id. at 297, 688 S.E.2d at 839. The following
day, officers went to Navy’s home with the intent of transporting ;him to the sheriff’s ofﬁcbe for
fﬁnher.questioning. Thereafter, Navy gave a statement in which he described noticing the child
having breathing problems and his ensuing panic. Id. at 297-298, 688 S.E.2d at 839.

S - :

Aftefwa'rds, officers informed Nay_y that the child had suffocated and that there was

evidence of broken ﬁbs. Navy inquired if he was undef arrest and was toid he was not. The officers

then engaged in follow-up questioning. ' “At this juncture, the nature of the interrogation and
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[Navy]’s status changed, and what had begun as a voluntary question and answer session matured
into custodial ihterrogation.” In this first statement, Navy admitted to popping the child on the back
and pbssibly patting the child on the mouth. After this statement, Navy received another smoke
break. Id. at 298—299, 688 S.E.2d at 840. \

Officers fﬁen 'a(.lvised Navy of his Miranda warnings. Thereafter, Navy gave his second
statemen;[, this time in writing. Thé statement mirrored the first except Navy _admittevd to placing his
hand over th¢ child’s mouth to stop'the crying multiple times, incl_uding possibly covering the nose
area as well, popping the child on the back causing the child to cry out real loud, and feeling
frustrated because the child was crying. Id. at 299-300, 688 S.E.2d at 840.

Officers contacted the pathqlogist who stated thé description provided by Navy in his
second statement could not have causéd the child’s déafh. In response to thié information, Officers
obtained a third written statemént from Navy. Navy tﬁen admitted that he could ;1ave held his hand
over the child’s nose and mouth for longer. than he first said, perhaps a minute or two. 1d. at 300,
688 S.E.2d at 840-841. -

The Court held 'thé first statement was admissible because the record contained evidence to
support the trial judge’s finding that Navy was not in custody. According to the court; it was
- “debatable whether a reasonable person would have believed himself to be in custody at the time the
first statement was given.” Id. at 301, 688 S.E.2d 841.

However, the second and third statements were inadmissible as they were obtained in
vviolation‘of the rule announced in Seibert. Courts examine four factors to determine whether a
constifutional violation occurred in this setting, including (1) the completeness and detéil of the
quegtions and answers in the _ﬁrSt interrogation; (2) the timing and setting of the ﬁrét and secqnd

interrogations; (3) the continuity of police personnel; and (4) the degree to which the interrogator’s
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questions treated the second round as continuous with the first. m, 386 S.C. at 302, 688 S.E.2d
at 841-842.

' The Court found the officers initiated the questioning with the knowledge of the cause of
death and with the intention of eliciting a confession.  After obtaining Navy’s first statement,
officers introduced the suffocation and healing ‘rib information to Navy. Then, officers “began an
unwarned custodial interrogation designed to elicit incriminating jnforrnation.” After receiving
those incrinﬁnating statements, officers pérmitted Navy a bréak, and then gave him his Miranda
warnings. The interrogation resumed with the same officers immediately. The officers made no -
| attempt to cure by warning Navy that his statement made prior to the administration of the warnings
may not be admissible or by providing a substantial bfeak in time or change in circumstances. The
Court found all four Seibert factors fnet. Navy, ‘386 S.C.‘ at 303, 688 S.E.2d at.842.

Recently, this Court reverséd a conviction where the trial court erroneously admitted the
defendant’s statemenf based upon the officers engaging in ‘“question-first” tactics to obtain a
confession. Staté v. Hill, 425 S.C. 374, 822 S.E.2d 344 (Ct. App. 2018). When officers arrived at
the scené where an individual hz_lld‘died, the o-fﬁcers,detex_'mined that H_ﬂl, who was présent ét the
scene, was too intoxicated to queétion.- Id. at 377, 822 S.E.2d at 346. The following ‘day, the police
learned the deceased died as a result of blunt force‘trau.lma caused by an object such as a broom
handle or cané. 1d. The ofﬁcefs remembered that Hill used a cane to walk. Id. Thus, the officers
decided to question.Hill about the death. Id. When the police asked Hill to accompany them to the
law enforcement center for questioning with a promis:é to drive him home later, Hill agreed. Id. at
378, 822 S.E.2d at 346.

Hill and the officers were in “a common work area,” which was “furnished with six deéks :

and numerous éhairs.” Id. “Hill had not been handcuffed or advised he was in (or not in) custody.”
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Id. The police then questioned Hill regarding Patterson’s death.” Id. Hill did not provide any
incriminating information. I_d_ at 378, 822 S.E.2d ét 346-347. After the officers conferred, one
asked Hill a direct question about his television set. Id. a£ 378, 822 S.E.2d at 347. Hill then told
police that the deceased tried to steal his television and that Hill “tapped him twice” as a result. Id.
Thereafter, the officers took Hill across the hall to an jnterview room. Id. at 379, 822 S.E.2dv
at 847. Hill “initialed but did not sign a set of warnings printed on a Waiver of Rights form.” Id.
Although Hill indicated the ofﬁcers told him he could notv go home, an officer stated he was told the
police could not make that decision until they found‘out what he had to say. I1d. Hill was advised
- the police “could not talk any further with him about what happenedb unless he signed the form, but
. the statement they wanted from him wés ‘no moré fhan what [he] already said.”” 1d. Further, the
officers indicated Hﬂl .would not be “signing his rights away”; rather, he Would be “‘waiving’ them
by ‘setting them aside.” Id. Eventt}ally, the police agreed to speak to Hill without him signing the
form. Id. “At the Investigators’ prodding, Hill confessed he hit [the deceaéed] numerous times with
his cané when he caught [the deceased] trying to steai his television.” Id.
~ On appeal, Hill challénged the admissibility of his first staterﬂent that he “tapped” the
deceased twice -an.d of his second statement that he hit the deceased numerous timés. Id. at 380, 822
S.E.2d at 347. This Court explain that the admissibility of the first statement turned on whether Hill
was “in custody,” which would reqﬁire advisement of his rights. Id. at 380, 822 S.E.2d at 348. The:
question presented required this Court té determine “if\ a reasonable-person — faced with the same
circumstances confronting Hill — Would have felt free to leave.” Id. at 380-381, 822 S.E.2d at 348.
This Court determined Hill’s sﬁbjective belief that he was not free to leave was “as weightless as the
Investigator’s conchjsory testimony that Hill was not in custody.” 1d. at 381, 822 S.E.2d at 348.

This Court examined “the time, place, purpose, and length of the questioning,” as well as “the use or
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absence of physical restraints, the statements made by police, and whether the defendant was
released at the end of the encounter.” 1d.

After explaining that “if the ‘invitation’ is conditioned on the police escorting the defendaﬁt
to the statién, a finding of custody is much more likely,” and that “if the police convey to the
defendant that he is a suspect — by doﬁbting his versioh of events or. presenting alternate versions
based on other evidence they have collected — the atmosphere of the interrogation can objectively
change to the point a reasonable perso.n would think his freedom is restricted,;’ this Court noted Hill
was isolated with the investigators, not physically restrainéd, and was not told he could end the
questioning and leave at any time. Id. at 381-382, 822 S.E.2d at 348 (internal quqtations Qmitted).
Specifically, this Couﬁ noted that one officer told Hill thé decision of whether he could go home
‘could only be made when the police.found out what he had to say and that such a statement “alone”
could iead ell.reasonable person to conclude he was not free to leave. 1d. at 382, 822 S.E.2d at 348-
349: |

Further, this Court examined the “distinct change in the‘ purpose of the questioning,” which
‘was “striking.” Id. at 382, 822 S.E.2d at 349. According to this Court, “[t]hfs shift in investigatory
pufpose and technique echoe[d] What occurred in Navy, where it marked the point the court found

the defendant was in custody.” Id. This Court concluded that when the investigators realized Hill’s

statements conflicted with other evidence known to the police, the interaction turned into custodial

interrogation. Id. at 383, 822 S.E.2d at 349. Additionally, the two-hour length of the first unwarned
questioning militated in favor of a finding of custody. Id. Viewing all of the circumstances
together, this Court concluded Hill was in custody when he told the police he “tapped” the deceased

twice. Id. -
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. Turning to thé admissibility of Hill’s statement that occurred after he was adviséd of his
rights, this Court initially noted the first and second interrogations of Hill were similar as they
involved the same police officers and occurred in a room just across the hall from where the first
interrogaﬁon occurred. Ig at 383-384, 822 S.E.2d at 349-350. In fact, the police treated the
interrogations as continuous. Id. at 384, 822 S.iE.Zd at 350. This éourt concluded it could not
“suspend reality and find the Miranda warnings effectivé at the late stage the'y‘ were given.” Id.
While this Court did not find the inyestigators “set out to skirt Miranda,” this Court explained the
interrbgations were “a calculated investigatory interview structured by veteran homicide
investigators who at times\ pitched Hill doubletalk.” 1d. at 384-385, 822 SE2d at 350. Thus, this
Court concluded Hill’s second statefnent to police, which occurred after the advisement of rights,
was inadmissible. Id. at 385, 822 S.E.2d at 350.

At first blush, Lent’s qu¢stioning of Appellant during the first half hour of the interrogation
appears innocuous. State’s Exhibit #167. HoWever, Lent skillfully elicited -incriminating
information from Appellant. State’s Exhibit #167.- Initially, Lent obtained admissions from
Agpellant that his car was broken during Jaﬁuary 2015, and he used his girlfriend’s car during that
time. State’s Exhibit #167. This was important because his girlfriend’s car “matched” the car at the
scene .of the robberies according to the surveillance videos. State’s Exhibit #1"67. In short,
Appellant had access to a car like the one at the crime scenes during the relevant time pgriods.
State’s Exhibit #167. | Next, Lent got Appe.llant.’s work. schedule. State’s Exhibit #167. This was
important as well because it showed Appellant did nét have a workplace alibi for the dates and ’
times that the crimes were committed. State’s Exhi'bit‘#167. Then, Lent zeroed in on January 2,
2615, the day of the Red Bluff robbery. State’s Exhibit #167. He got Appellant to exblain his

whereabouts and conduct.on that day. State’s.Exhibit #167. Only after Appellant told Lent that his
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brother was McKjriley James and that Appellant went to the store to buy a soda on .Red Bluff Road
on January 2 did Lent advise Appellant of h.is rights. State’s Exhibit #167.

When Lent advised Appellant of his rights, he did so orally, without the benefit of a written
advisement. State’s Exhibit #167. He told Appellant the two were going to have av“serious talk,”
that he did not know if Appellant would tell him there was a “dead nﬁdgét buried in the backyard,”
and, as a result, he was “afraid of what would come out.” State’s Exhibit #167. He noted that
people sometimes say, “off-the-wall and crazy stuff.” State’s Exhibit #167. He advised Appellant
of his rights to “cover” all of them. Staté’s Exhibit #167. When he told Appellant that what he said
could be used against‘hir.n in a court (;f law, he said “like you got a déad midget.” State’s Exhibit
#167. Although he asked if Appellant understood his rights and if he had questions, the audio tape
shows no response from Appellant. State’s Exhibit #167. Of course, Lent claimed that Appellant
gave non-verbal assent during the pre-trial hearing. Importantly, however, Lent never requested or
obtained a waiver‘ of those rights from Appellant. State’s Exhibit #167. He simply continued
questioning Appellant, picking up where he left off during the initial questioning. State’s Exhibit
#167.

It is not enough that the interrogator advised the suspect of his rights and the suspect made

an uncoerced statement. The prosecution must show that the accused understood the rights.

Berghuis v. Thompkins, 560 U.S. 370, 384 (2010) (citing Colorado v. Spring, 479 U.S. 564, 573-

575 (1987); Connecticut v. Barrett, 479 U.S. 523, 530 (1987)). Thus, “[t]he waiver inquiry ‘has two
distinct dimensions’: waiver must be ‘voluntary in the sense that it was the product of a free and
deliberate choice rather than intimidation, coercion, or deception,” and ‘made with a full awareness

of both the nature of the right being abandoned and the consequences of the decision to abandon

it.”” 1d. at 382-383 (quoting Moran v. Burbine, 475 U.S. 421, 421 (1986)); see also Johnsbn V.
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Zerbst, 304 U.S. 458, 464 (1938) (“A waiver is ordinarily an intentional relinquishment or =
abandonment of a known right or privilege.”).

In South Carolina, a-court must examine the totality of the circumstances surrounding the
custodial statement. The examining court must answer the question: did totality of the
circumstances surrouhding the custodial statement defeat the defendant’s will? State v. Moses, 390
S.C. 502, 513,702 S.E.2d 395, 401 (Ct. App. 2010).

Courts have recognized appropriate factors that may be considered in a totality of the

circumstances analysis: background; experience; conduct of the accused; age;

maturity; physical condition and mental health; length of custody or detention;

police misrepresentations; isolation of a minor from his or her parent; the lack of any

advice to the accused of his constitutional rights; threats of violence; direct or

indirect promises, however slight; lack of education or low intelligence; repeated

and prolonged nature of the questioning; exertion of improper influence; and the use

of physical punishment, such as the deprivation of food or sleep.

Id. at 513-514, 702 S.E.2d at 401 (internal citations omitted).

During the remainder of the interrogation, Lent was very confrontational with Appellant at
times. Lent told Appellant that if he told him that he were in that fucking store, then they were
going to have a very different conversation, but if he told him he were not in the store, then it put
Appellant in a different category. State’s Exhibit #167. This was a “much better category”
according to Lent. State’s Exhibit #167. Then, Lent confronted‘Appellant with the time stamps on
the videos from the store — Lent knew exactly what time Appellant was in the store. State’s Exhibit
#167. He told Appellant that he was not the “wofst of the worst.” State’s Exhibit #167. Thereafter,
Appellant provided additional incriminating information. State’s Exhibit #167. Later, when
Appellant indicated he did not know why he dropped off his brother and Jerome Jenkins, the
officers began questioning him very aggressively and insisted that none of what Appellaht said

would be believed and that a judge would conclude that Appellant was in the store.as well. State’s

Exhibit #167.
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Alternately, when Appellant: was hesitaﬁt, the police encouraged him to continue
cooperating because he was “helping himself.” State’s Exhibit #167. When Appellant expressed
his concéms about being arrested, an officer told him to relax and reminded him of eVérythjng hé
flad going on in his iife. State’s Exhibit #167. The officer told Appellant to tell the truth so that Jaw
énforcement éould “help” hin{ and that the police were “the only chance” he had. State’s Exhibit
#167. The officer repeatedly reminded tﬁm of his girlfr.i.end, “his daughter, and his unborn child.
Svtate’si Exhibit #167. When Appellant asked what he needed to do to “stay out” with his family, thé
-officers told him to “keep ‘doing what [he] was doing.” State’s Exhibit #167. Appellant repeatedly
tries to bargain with the officers to allow him to go home and to find out the charges against him,
but the officers refused to tell him what charges they intended to seek or to let him go. State’s

Exhibit #167 )

During the interrogation on the day after Appellant’s arrest, Lent indicated he wanted to “go -
back over” what had been discussed the previous day. State’s Exhibit #168. He indicated he Waé
simply continuing with the intérrogation from the prior day. State’s Exhibit #168. When'-ile _
advised Appellant of his rights, he explained Appellant “still” l;ad his rights. State’s Exhibit #168.
Again, the officer neglected to get an affirmative indication that Appellant understood his rights
or was willing to waive those rights. Stafe’s Exhibit #168. Instead, he just pleed ahead with his
questioning. State’s Exhibit #168.

The evidence did not support the judge’s finding that Appellant was not in custody.
Although Appellar;t was not in handcuffs, he was in a police station with multible officers for an
extended period of time. The judge indicated that Appellan'; willingly went to the police station, but

as this Court indicated in Hill, the police officer’s “invitation” was a far cry from an actual

invitation. In fact, the police refused to permit Appellant to drive himself to the precinct. He was
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“required to ride With»fl police officer to the station. He was taken the station around 8:30 p.m., but
he was not qnestioned for about an hour later because the police were questioning his pregnant
girlfriend. The very fact that the police required Appellant’s pregnant girlfriend to go to the police
station and submit to questioning added pressure to Appellant to cooperate >and accompany the
poliee to the station. The clear purpose of the interrogation was the elicit incriminating information.
The police knew Appellant had entered in the store prior to the elrmed robbery, énd the police kne§v
Appellant had access to a car matching the one seen on the surveillance video around the time of the
robberies. Frankly, the fact that the police hed enough evidence to establish probable cause for a
search warrant for the car shows the police had enough evidence to establish probable cause to
arrest Appellant, whicll is what the officers .effectively did. Thus, the trial | judge erred in
determining Appellant was not in custody when the interrogation began, and an advisement and
waiver of Miranda was required prior to the continued questioning.

Turning to the factors enumerated in Navy, the trial judge erred in concluding the statemento
were admissible as the officers engaged in question-first tactic in order to obtain Appellant’s
incriminating statements. While Lent did not obtain a complete and cletailed admission from
Appellant during. the first thirty minutes of the interrogation, he did obtain significant and
incrimination information. He got Appellant to admit he did not have a workplace alibi on the dates
of the robberies and murders. He got Appellant to admit he had access to a car matching the
description of one on the surveillance videos on the dates of the robberies and murders. Finally, and
most importantly, he got Appellant to admit he went to one of the stores on tlre day of the robbery.
These facts were critical for the investigation. Second, the first and second interrogations occurred
in the same room at the same preoinct. The third interrogation occurred at the jail the follorving day,

but the officer made very clear it was simply a continuation from the prior day. Third, the same
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police officers were involved in the first and second interrogations, and the third interrogation
involved one of the same officers from the first and second. Finally, Lent’s questionings treated the
first, second, and third interrogations and one big continuous event. Therefore, the trial judge. eﬁed
in his determination that Appellant’s statements were admissible because the evidence showed the

police engaged in an unconstitutional “question-first tactic” to induce a confession from Appellant.
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CONCLUSION

-

Appellant respectfully requests this Court reverse his convictions and remand for a new

trial.

Susan B. Hackett ’
Appellate Defender
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