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STATEMENT OF ISSUES ON APPEAL

I. DID THE CIRCUIT COURT ERR IN GRANTING RESPONDENTS’ MOTION TO
DISMISS APPELLANT’'S COMPLAINT FOR DECLARATORY JUDGMENT BROUGH
IN CIRCUIT COURT FOR LACK OF SUBJECT MATTER JURISDICTION PURSUANT
TO RULE 12(b)(1), SCRCP, SINCE THE SOUTH CAROLINA REVENUE PROCEDURES
ACT (“RPA”) CODIFIED AT S.C. CODE ANN. SEC. 12-60-10, ET SEQ., PROVIDES THE
EXCLUSIVE REMEDY FOR CONTESTING THE RESPONDENTS’ ASSESSMENT OF
APPELLANT’S REAL PROPERTY AND RESULTING TAX LIABILITY?

2. DID THE CIRCUIT COURT ERR" IN GRANTING RESPONDENTS’ MOTION TO
DISMISS APPELLANT’S COMPLAINT FOR DECLARATORY JUDGMENT BROUGHT
IN CIRCUIT COURT FOR FAILURE TO STATE FACTS SUFFICIENT TO CONSTITUTE
A CAUSE OF ACTION PURSUANT TO RULE 12(b)(6), SCRCP, WHERE THE
APPELLANT HAS FAILED TO CHALLENGE THE CONSTITUTIONALITY OF ANY
STATUTE AND WHERE APPELLANT’'S CHALLENGE IS SOLELY AS TO
STATUTORY APPLICATION?



STATEMENT OF THE CASE

Appellant filed this declaratory judgment action in the Dorchester County Court of
Common Pleas on February 22, 2019, challenging the assessment of Appellant’s real property by
the Dorchester County Assessor, Wayne Welch, and the resulting tax liability for tax year 2018.
Respondents filed a MotiQn to Dismiss pursuant Rule 12(b)( 1 ), SCRCP, for lack of subject matter
jurisdiction and Rule 12(b)(6), SCRCP,Afor failLvlreh to state faas suffi‘cient to constitute a cause of
action.

The Respondents’ Motion was heard on April 12, 2019, resulting in the Order filed
November 12, 2019, granting Respondents’ Motion on both grounds.

Appellant filed its Notice of Appeal on November 13, 2019.



STANDARD OF REVIEW
Statutory interpretation is a question of law. Lightner v. Hamptoﬁ Hall Club, Inc¢., 419 S.C.
357, 364, 798 S.E.2cI 555, 558 (2017). *“[T]his Court réviews questions of law de novo.” Id. (citing
Town of Summerville v. Cit.y of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008)). “The
cardinal rule of statutory interpretation is to ascertain aIId effectuate the legislative intent whenever
possible.” Id. (citing Mitchell v. City of Greenville, 411 S.C. 632, 634,770 S.E.2d 391, 392 (201 5)).
| FACTS

Ihe Appellant is the owner of real property in the City of North Charleston, Dorchester
CoImty. Complaint p. 1. Appellant constructed a multi-stdry building on the property z/md a
Certificate of Occupancy was issued by the City of North Charleston on December 7, 20'17.
Complaint p. 3, Exhibit B. The Dofchester County Assessor (“Asseésor”) 1ssued a Notice of
Valuation, Classification & Assessed Value (“Notice"’)_. to the Appellant dated August 30, 2018,
with an appeal deadline date of November 30, 2018. Complaint p. 3, Exhibit C. Appellant appealed
‘[hhé Notice on December 13, 2018, but missed the deadline oI November 30, 2018, as provided for
- in S.C. Code Ann..' Sec. 12-60—2510(A)(3). Tra‘né‘cript‘p. 20 lines 1-8. o

| ARGUMENTS | |
I. .THE CIRCUIT COURT LACKS "SUBJECT MATTER JURISDICTION FOR THE

ISSUES RAISED IN THE APPELLANT’S COMPLAINT BECAUSE THE SOUTH

CAROLINA REVENUE PROCEDURES ACT IS SOLE REMEDY FOR A

DISPUTE CONCERNING REAL PROPERTY TAXES.

The Appellant miscategorizes the basis for Respondents’ Rule 12(b)(1), SCRCP, motion
as a motion to dismiss for failure to exhaust adrﬁinistrative remedies. Rather, Respondents’ motion
1s based upon a lack of subject mattérjurisdiction in the circuit court for the Appellant’s cause of
action as the RPA provides the sole remedy for cases involving the illegal or wrongful colléction

of taxes or the attempt to collect taxes.



The Respondents’ motion pursuant to Rule 12(b)(1), SCRCP, alleges that the Court lacks
subject matter jurisdiction over this controversy. The RPA provides the exclusive remedy for a
dispute concerning real property taxes. S.C. Code Ann. Sec. 12-60-20 sets forth the intent of the
General Assembly that the RPA provides a straightforward procedure to determine a dispute
concerning property taxes. The Section further states that the RPA must be interpreted and
construed in accordance with, andl n f.ﬁrtherance, of thgt intent.

The RPA se£s forth a detailed procedure which a taxpayér must follow to contest a property
tax assessment and tﬁe fair market value of property. S.C. Codve Ann. Sec. 12-60-2510 through 12-
60- 2546. That procedure includes an objection by the property taxpayer to the Assessor, a notice
of right to protest the decision of the Assessor, an appeal to the Board of Assessment Abpeals, and
then an appeai to the Administrative Law Court.

A review of the Appellant’s Complaint cleafly indicates that the Appeliant IS contesting
the valuation which the Assessor .has placed upon its property And the resulting taxes assessed by
Dorchester County. Complaint p. 2, Exhibit C. The Appellant alleges that the tax bill issued does
not properly reflect the fair market value of its property and that the Aséessor violated state law
. regardiﬁg the valuation of Appell;arit’s property. Complaint p. 2-3. The Comi)laim alleges improper
assessment determinations by the Assessor and further alleges that the actual controversy is the

amount of taxes owed to Dorchester County. Complaint p. 6. The Complaint contains no'allegationv
that Dorchester County has eﬁacted either an unconstitutional ordinance,' or any allegétion
chiallenging the constitutionality of a statute. Complaint p. 1-7.

- S.C. Code Ann. Sec. 12-‘ 60- SO(A) specifically provides that tﬁere 1s no other remedy other

_ than the remedies provided for in the RPA in any case involving the illegal or wrongful collection

of taxes or attempt to collect taxes, An exception is provided for in S.C. Code Ann. Sec. 12-60-



80(B) which permits a declaratory judgment action to be brought in circuit court where the sole
issue is whether a statute-is Constitﬁltional. Thi§ exception, however, does not include a claim that
a statute is unconstitional as applied. ‘As noted above, ther¢ is no such allegation in the Appellant’s
.' Complaint. If the Appellant beligves that'the Assessor has failed of properly follow state law, the
‘procedures to be followed to remedy this situat-ion are found in S.C. Code Ann. Sec. 12- 60- 2510
through 12- 60- 2540. |
| The claims made by the Appellant are clearly covered by the RPA because (a) they involve
the alleged improper assessment of the value of the Appellant’s property and the tax bill which
resulted therefrom, _and, (b) tﬁe RPA exception (S.C. Code Ann. Sec. 12-60-80(B)) is not
applicable. Three South Carolina Supreme Court decisions have held that taxpayers may -not
challenge l‘ocal property taxes through lawsuits filed in the circuit court, as thaf would circumvent
the reQuirements ana prohibitions 6fthe RPA. In Br?z_ckenbrook North Charleston LP v. County of
Clz,arlest(m,vf’)02 S.E.2d. 39 .(S.C. 2004), a group oftaxpayers.filed suit in.circuit court, seeking a
writon maﬁdamus, and decl.aratory ;;r;d injunctive relief, Cbnceming perceived higﬁer millage rates
applicavble.to non—owner—occupiéd residences. In ~‘B&A bevelopmeizt,‘.lnc. V. Geo?getown C()unry,\
| 641 S.E. 2d. 888 (S.C. 2007), aff'd as mOéliﬁed 605 S.E.2d. 55'1 (S.C’. Ct. App. 2004), a group of
taxpayers sued the COuﬁty, county council, schodl disﬁtri‘ct, and individual county officers in cirCl;it
court concerning the assessment of couﬁty property taxes and funding of local schools. In both
Brackenbrook and B&A Devélopme/zlf, the South Carolina Supreme Court held that the RPA refund
claim prdcedure was the taxpayer’s exclusive remedy, and the circuit court actions were dismissed.
Finally, in the South Carolina Supreme Court’s recent opinion in Lighmer, the State of South
Carolina and South Carolina Departmem of Revenue (SCDOR) challenged a circuit court ruling

that the RPA is only applicable to disputes with SCDOR concerning property taxes and not a



'challenge to ihe colléction and retention of admissiop téxes by tﬁe Deféndants. The ‘c'ircuit court
had ruled that the ﬁespondeﬁt in the case was therefore not reéluired to exhaust its’administrative
remedies under the RPA. The éourt reversed the Circuit Court and found the RPA applied to -
disp.utes concerning property taxes which may involve the S.CDOR ora coun'ty or m‘unicipalityb. It
notédA that Article 9 of thp RPA provides brocedureé for resolving Stgte and county property tax
disput'eS and stated that the preamble of the 2007 amendment intended to include :disputes-‘_
- cp_n_cérhing property taxes.ﬂThe ..C-ouft found that the RPA Was iqtended to includé’disputesb
'con'céming property ta;(é'é. The Court fﬁrtﬁér foun_d‘ that there is no éther remedy other than théi@e
provided in the RPA in any case ingiolving,the illegal or wrongful collection of taxes or’attelﬁpt to-
collect taxes.“S.C. Code Ann. S;ec. _12‘60—80(/\). The RPA requires if a taxpayef B'rings an acti'on‘,‘
covered by the RPA in C»ircuitv court., the circuit court must dismiss thé case without prejudice. S.C..
Ciode Ann. Sec. 12-60-3390. | |
. BECAUSE THE APPELLANT'S COMPLAINT FAILS TO ALLEGE A
- CHALLENGE TO. THE CONSTITUTIONALITY OF A STATUTE OR "
ORDINANCE BUT RATHER ONLY CHALLENGES THE INTERPRETATION -
AND APPLICATION OF A STATUTE BY THE ASSESSOR, THE APPELLANT’S
"CLAIMS FAIL TO FALL WITHIN THE RPA EXCEPTION WHICH WOULD
ALLOW A DECLARATORY JU}DGMENT'ACTI_ON IN ’CIR’CUIT COURT. .
i The second basis for Re.spoﬁdentg"vMotion to Dismiss Was a fﬁi’lure:‘to' state fads sufficient
" to constitute a cause of actiop pursuant to Rule’ 12(b;(6), SCI’{CF.{ Section 12_—60—80(A5>pr0vides
“there ié no remedy other thah tﬁosé 'perid’ed iﬁ this chapter-in-éqy‘case involving the ille;gal‘orA '
| wrongful.collection.of taxes, or atté_mpt to collect taxes.” Section i2-60-80(Bj do_és proVide for: an.,
‘ve){ce[‘)'tiorA\, but only when there is a qL-ICIS[iVOIVlAaS to whether a statute :is c.-on.stitu'tional"(')n its face. in
such a faciél chalienge, a declar;cltory judgement ac’tiAot} may be broug:ht in circuit court.Howeve»r,

the statute limits such challenges to facial challenges to the constitutionality of the statute and

- clearly prohibits such actions for “as-applied” constitutional challenges.



The Appellant’s constitutional chailenge is strictly as to whether the Assessor properly
applied statutory law in issuing his August 30, 201.8, Notice of Valuation, Classification and
Assessed Value, and as such, Appellant’s challeﬁge falls outside the exception for declaratory
judgments actions provided for in S.C. que Ann. Sec. 12-60-80(B). Complaint p. 3, Exhibit C.
“A Facial challenge is an attack on a statute itself as opposed to a particular application.” State v.

‘Légg, 416S.C. 9, 13,785 S.E.2nd 369, 371 (2016) (citing City of Los Angeles, Calif. V. Patel, 135‘

- S.Ct.2443,2449, 192 L.Ed.2d 435 (2015)). “When a party challenges a statute arguing it can never

be applied constitutionally, the party is briﬁging a facial challenge.” Id. (citing United States ‘v.
Salerno, 481 U.S. 739., 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987)). “A facial challenge is ‘the
most difficult.'..to mount successfully,” as it requires the challenger show the legislation at issue
is unconstitutional in all its applications.” Id. at 13-14 (quoting Salerno, 481 US. ai 745, 107 S.Ct.
20955; Sabri v, United States, 541 U.S. 600, 604, 124 S.Ct.. 1941, 158 L.Ed.2d 891 (2004.). “In an
"as~appl‘ied’.challenge, the party challengiﬁg the constitutionality of the statute claims that the
‘applicatio_n o.f (he statute in the particular context in which he has‘_vactgd, or in which he proposes
to agf, would be;' unco.ns‘ti.tmional.” Doe v. State, 42 | S.C.»49Q, 503, 808 S.E.2d 807, 81314 (2017‘) .
, ('.Citing Ada v. Guam Soc yof Ob‘\'retriv(:ians &‘ Gyne'c()l(')'gi‘sits, 506 U.S. 1011, .101 1,1 l?;l S.Ct.'633,
121 L.Ed.2d 564 (1992) (Scalia, J., Rehnquist, C.J.;and White, J., dissenting), denying cert. 10 962
F.2d 1366 (9" Cir. 1992). “[FJinding a statute or regulation unconstitutional as api)lied to a specific
© party does-not affect the facial validity of that prdvisjon.” Id. (citing Travel;cdpe, LLC v. South
Carolina Dept. Q}"Revenue, 39] S.C.'89, 109, 705 S.E.2d 28,39 (2011)).
The Appellant’s challenge is to the applicgtiqn of the s.tatute and as such, cannot properly
be brought in circuit court. Appellant fails to éssert a facial challenge to aﬁy statute; all assertions

.and allegations by Appellant are as to how the statute has been applied to the Appellant. In



Appéllant’s brief, Appellant is correct in that Section 12-60-80(B) is “unambiguous and clear.”
However, Appellant ignores the second sentence of subsec'tion B which states “[t]his exception
does not include a cléim that the statute is unconstitutional as applied to a person or a limited class
or classes of persons.” (Emphasis added). The Appellant admits in its Statement of the Case “that
the chief assessor for Dorchester County Assessor’s Office ...failed to adhere to the provision of
S.C. Code of Laws* § 12-37-3140(A) as well as'S”e_ction 6 of Article X of the South Carolina
‘- Constitution.” The Appellant fails to make any facial challenges to aﬁy statute. It simply asserts
the Respondents applied the statute incorrectly.

The South Carolina General Assembly has clearly creéted_a pr‘oceduré to deal with “as-
; applied” éhallenges as we have here, the RPA. Tt clearly acknoWledg’ed that questions,éf facial
challenges to constitt‘ltionality‘cannot be addres§¢d by the Administrati;/e Law Court si;lc'e it is
part of the executive branch of government and therefore must be brought before the circuit cou,ft.
qud v Smré, 343 S.C. 14, 18, 533 S.E.2d 245, 247 (2000). Again, the issues Appellant br_ings
forth are “as-applied” challenges. | | |

Because the Appellant’s Complaint fatled to allege any .facial challe-nge to the
constitutionality to any statute or ordinance, the Respondents’ Rule 12(b)(6), SCRCP, was
properly granted.

CONCLUSION

The Appellant failed to tilmely object to the assessment of their property as req‘uired by the
RPA and now is attempting to circumvent the sole remedy provided by the RPA as well as the sole
exception provided in it for a facial constitutional challenge.

For the reasc;ns stated by the circuit Court in its Order herein and for the reasons stated

above, this Court should affirm the Order and allow the dismissal to stand.
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