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STATEMENT OF THE CASE

The South Carolina Workers' Compensation Commission scheduled the hearing before the
undersigned Commissioner on February 7, 2019, pursuant td the Attorney Kevin Barth’s Motion
to Enforce a Lien and Attorney C. Daniel Vega’s Motion for Payment of Attorney’s Fees.

Mr. Barth contends that the Claimant authorized him to settle this case for the sum of
$100,000.00. Pursuant to the Contract for Legal Services executed by the client and attomney, Mr,
Barth, if terminated by the client, would be entitled to receive 33.3% of any settlement offers made
in the case, plus costs. Mr. Barth contends that the parties agreed to settle the matter for
$100,000.00 in early April of 2016, and that he should be entitled to 33.3% of that amount plus
costs. He further contendé that the Claimant declined to executc‘ the settlement documents in May
of 2016, and that on May 31, 2016 Claimant retrieved his file from Mr. Barth and handed his office
a letter purporting to have terminated Barth’s representation two moﬁ;(hs earlier, on March 31,
2016.

Claimant coﬁtends that Mr, Barth was never authorized to settle the case and that he knew
nothing about any settlement discussions. He further claims that he terminated Mr. Barth’s
representatlon on March 31, 2016, the date shown on the letter of termination. -

Claimant alternatively contends that Mr. Barth should not be entitled to receive any fee for
his services basing that contention on the factors outlined in the Glasscock case.

Mr. C. Daniel Vega was retained as claimant’s counsel once Mr, Barth was terminated.
Mr. Vega ultimately'setﬂed Claimant’s case for $150,000.00. Mr. Vega is requesting that the
Commission approve his fee request for $40,000.00 plus costs.

Speciﬁcally, the Commissioner ordered the following:



1. Kevin M. Barth’s Motion to Enforce Charging Lien is granted, and he is entitled to
receive from the settlement proceeds the sum of $33,333.33, plus $427.97, for a total of
$33,760.97.

2. C. Daniel Vega’s Motion for Payment of Attorney’s fees and costs is partially
granted and upon the submission of a Form 61 as outlined above will be entitled to receive 33.3%
of $50,000.00, plus costs incurred.

Mr. Vega filed an appeal to the Full Commission.

EVIDENCE OF THE CASE

EVIDENCE OF THE CASE/HEARING TESTIMONY

Testimony of Christina Graves

Ms, Christina Graves testified that she has been the civil paralegal for aﬂorﬁey Kevin M.
Barth for approximately 20 years and that she handled all of his civil matters and workers’
compensation claims. She further testified that the Claimant hired Mr. Barth to represent him in
his wc;rkers’ compensation claim. She funher'tes'tiﬁed regarding the difficulty surrounding the
approval of Claimant’s requested surgery.

Ms. Graves then testified that the Claimant agreed to settle his claim for $100,000.00 on
April 5, 2016 because he needed the money, but that the settlement check and settlement '
documents were not received from defense counsel until early May 2016. In the month between
the settlement and the arrival of the settlement documents, Ms. Graves testified that the Claimant
called. the office nurﬁerous times asking about the status of the settlement check and documents.
Once the documents arrived, Ms. Graves testified that she contacted the Claimant to come sign the

settlement check and documents. When Claimant arrived to execute the documents and check, he

met with Ms. Graves as Mr. Barth was not in the office. She testified that while he was reviewing



the documents, he indicated that he was not going to settle the case for that amount of money as it
was not sufficient “for what he had been through,” and because he had “lost everything™”.

Ms. Graves testified that Mr. Barth notified defense counsel that the Claimant would not
sign the documents and he ultimately returned the check and settlement documents to the defense
attorney. She then testified that in late May, Claimant called the office and wanted hie file. The
. file was copied, and the Claimant appeared at the office on May 31','20 1;6 to retrieve his file and
sign a File Release. She then testified that when Claiment retrieved his file, he handed in a white
envelope with a letter enclesed. The letter was a letter terminating Mr. Barth’s services and was
© dated March 31, 2016 (two months earlier). However, Ms. Graves testified that the letter was not
received by the office untxl May 31, 2016 when it was hand delivered and the ﬁle was retneved
Testimony C. Daniel Vega

Mr. Danny Vega testified that he assumed representation of the Claimant and that he
represented him through the settlement of his claxm Mr. Vega testlﬁed that the Claimant said he
had never authorized Mr. Barth to settle his case and as a result, no offer had been made to the
»Cl‘aimant prior to him assuming representanon of the Claimant. |
Testimony of Stephen Evans

Mr. Stephen Evans testiﬁed that he is the Claimant in this matter and originally_ retained
attomey Gerald Malloy to represent him. The Claimant then testified that he terminated Malldy’s
representation in December of 2015 and did so by certified letter. |

" He then hired Mr. Barth to represent him in his workers compensation claimin J anuary or
February of 2015.

The Claimant also‘testiﬁed that he was in severe pain at the time and that he needed surgery.

His surgery was not approved in a tir/nely fashion and the Claimant testified that as a result he was

losing faith in Mr. Barth’s ability to handle the claim and losing faith in the system. He noted that



the insurance carrier “cut off his checks” a number of times causing he and his family to lose
everything they had and forced them to live in a motel.

Claimant testified that he never authorized Mr. Barth to engage in settlement discussions
with defense counsel and that he never was aware a settlement offer had been made. Then also
testified that he never would have authorized settlement discussions until he had received the
surgery he needed.

Claimant then testified thét the first time he heard that his caéé had been settled for
$100,000.00 was when Mr. Barth’s paralegal contacted him to come and sign the settlement
documents. Claimant testified that he did not know what the documents were, but he went to Mr.
Barth’s office and met with Ms. Graves, the paralegal, to go over the documents. Mr. Barth was
v ﬂot in the office. |

Claimant testified that he had not authorized the settlement and refused to sign the
settlement documents. He also testified that because of the purported settlement, his weekly TTD
checks Were cut off for a number of weeks.

Claimant then testified that he wrote a letter to Mr, Barth terminating his representation
'ana that the letter was writtén and dated March 31, 2016. He also testified the letter was sent to
Mr, Barth by certified mail. In his testimony, Claimant denied deliveriné the termination letter on
May 31, 2016 and denies backdating the letter for March 31, 2016. He testified that he retrieved
his file on May 31, 2016 but did not deliver the termination letter at that time. He testified that the
letter had been sent on March 31, 2016.

Claimant testified that he_ then contacted attorney John Etheridge about representing him
and Mr. Etheridge referred him to Mr. Vega, whom he hired. After retaining Mr. Vega, Claimant

testified that his TTD checks were reinstated, and surgery was approved and completed.



Claimant testified that in January of 2017, he terminated Mr. Vega’s representation of him
and did so by certified letter.. He testified that he then wrote Mr. Vega and requested that he
continue representing him and that Mr. Vega agreed to.

He also testified that when Mr. Vega discussed thg value of his claim, he was very
disappointed. However, Cl_aimant testified that he appeared at a hearing with his attorney. and -
agreed to settle his §laim. Claimant then later wrote Mr. Vega indicating that he was dissatisfied
with the settlement that had been agreed to. After further‘discussions between the two, Claimant
testified that he agreed to the settlement Because his only choices were tq settle the claim for that ‘
amoﬁr}t or appear at a heéring “and get nothing”.

Clairnant then testified that he signed the settlement documents and the Form 61. Healso
testified that he éigned a dé):cument in Mr. Vega’s presence that was designed to ensure that Mr.
Barth would not be paid for his services on this claim. Claimant testjlﬁcd. that he believes Mr
Vega's paralegal prepared the document and that it was executed in the presence of Mr, Vega and
his paralegal. |

Claimant testified that even though the case has settled, he believes be is entitled to receive
additiohalisurgerie’s under the wofkers compensation élaim and that he is going to file an appeal -
in an atterhpt td have the future surgeries approved.

“The matter before the Single Commissioner on February 7, 2019, resulted in a Decision
anci Otrder dated July 10, 201 9 The Single Comxﬁissioner made the following speciﬁé Findings of

Fact and Conclusions of Law:

1. That the parties to this proceeding are subject to and bound by the terms and
provisions of the South Carolina Workers’ Compensation Law, as amended, with Nan-Ya Elaslics

Corporation of America, as the employer, and New Hampshire Insurance Company, as the carrier.

7



2. That Sreéhen Evans was an employee of Nan-Ya Plastics Corporation of America
at the time of the accident giving rise to the within claim. |

3. | That the Claimant was initially represented in this claim by atlo}ney Gerald
Malloy, Attorney Malloy filed a Form 50 on Claimant’s behalf (Vega Exhibit 7-2), but the issues
were resolved, and a hearing was never held. Vega Exhibit 12-7. Claimant fired attorney Malloy
and did so by sending him a certified letter dated December 22, 2014. Vega Exhibits 13-1 through
1 3 -11, |

4. That Claimant subsequently retained attorney Kevin Barth to represent him.
Claimant signed a Contract for Legal Services. Exhibit A to the Motion to Enforce Charging Lién.
This Contract for Legal Services provided as follows: “If I terminate the services of my attorney
at any time prior to settlement; then [ agree lo pay said attorney 3175.00 per hourfor all attorney
services réndered in this matter, énd $75.00 per hour for all paralegal services rendered in this
matter or the contracted contingency fee percentage on any offers that have been made at the time

. of termination, wluchever is greater.” (emphasxs in original). The contracted contmgency

percentage is 33.33%, and Claimant agreed to be responsible for the costs incurred in the
prosecutioﬁ of this claim. 4

S . ‘Attorney Bdrth filed a Fi or)h 50 on Claimant 's behalf requesting additional medical
tfealment for the Claimant. Vega Exhibits 22-1 and 22-2. The Defendant’s attorne);, John Bruton,
filed a Form 51 (Vega Exhibit 20-1) which included a partial acceptance of the claim and a parfial
denial. The issues raised in the Form 50 were resolved and a hearing was never held.l

6. After a medical deposition was taken, the Claimant submitted to an IME and after
receiving recommendations for treatment, CIai_man! and attorney Barth began discussing the

possibility of settling the claim because, as the Claimant testified, he had “lost everything”.

Transcript p. 61.



7. During the months of March and April of 2016 settlement discussions took place
between Barth and Bruton. Claimant contends that these discussions took place without his
knowledge or permission. Ultimately, the matter was setfled for 8100,000.00 on April 6, 2016.
The undersigned bases these ﬁndinga; on a number of documents verifying this finding, including
Barth’s Exhibit B and I,he April 5, 2016 email from Mf. Barth to Mr. Bruton which was submitted
to the undersigned at the hearing. These findings are also based on the testimony of g,'hristina ,
Graves, Barth's long-time civil paralegal. Ifind her to be credible and knowledgeable about dates,
times and discussions regarding t;zis claim. She testified that the matter was settled in "late March,
early April 2016... I believe it was April the 5" of 2016”. Transcript p. I8. |

8. Over the course of the next month there were numerous communications between Barth
and Bruton requesting that the settlement documents be expedited. Vega Exhibits 36-9 through 36-
13 and Barth's Exhibit B.

9. Christina Graves also testified that between the time the claim was setfled and early
May when the settlerﬁent check and documents were sent to Barth, the Claimant coﬁtacted the firm
numerous times asking about the status of his settlement check and documents. 1 find this testimony
1o be credible. Transcript p. 19. ' |

10.  When the settlement documents arrived, Ms. Graves cbnlacled the Claimant to
come in and sign the settlement documents. He appeared at the office to sign the settlement .
documents “around May the 8", 9%.” Transcript p. 19. The Claimant confirms that he received a
call to come to the office to sign documents, which he did. Transcript pp. 68-69. When asked why
he appeared to sign documents in May if he had fired Barth on March 31, 2016, his response was
“I don t know. [ don’t know why she called and told me I had to sgttle — I mean, haci to come and

sign a paper.” Transcript p. 69.



11 Claimant refused to sigﬁ the settlement documents (Confirmed by Vega Exhibit 36-
9), and they were ultimately returned by Barth to Bruton by letter of May 13, 2016. Vega Exhibit
28-1. Claimant indicated when he began reading the sertlemeht documents that "he had thought
about it, and it just wasn’t enough for what he had been through”. Transcript p. 20. The
undersigned specifically finds that the Claimant knew of the settlement offer, appeared at the
attorney’s office to sign the settlement documents, and then changed his mind. (The undersigned
notes that the Claimant did the very same thing to Mr. Vega later in the case. He authorized
attorney Vega to settle his claim for 8150,000.00 on July 26, 2018 but changed his mind and
notified Vega in writing on August 13, 2018 that he disavowed the settlement and would prefer to
have a hearing.) Vega Exhibits 34-1 through 34-3.

12.  Inlate May of 2016, Claimant calléd Barth's office and requested a copy of his file.
It was made available to him the next day, May 31, 2016. Claimant appeared at the office the né>t
day, where he picked up his ﬁlé and signed a File Release. Vega Exhibit 27-1. Transcript p. 21.

13. Claimant prepared a letter terminating Barth from representing him in this claim.
This Iefter is dated March 31, 2016 and indicates that the Claimant is not re&dy to settle his case
as he needs more medical attention. Vega Exhibit 27—1 .

14.  The crux of this matter i.f when this letter was delivered to Mr. Barth’s office.
Claimant says it was sent certified on March 31, 2016, although he could produce no evidence
that it was. Mr. Barth’s office contends that it was hand delivered to the office on May 31, 2016
when Claimant picked up his file. Transcript p. 22-23. The undersigned was pul in the very difficult
position of weighing the testimony of the Claimant against the testimony of an attorney and
paralegal. B

15.  Afier carefully considering the credibility of the witnesses, the undersigned gives

great weight to the testimony of Mr. Barth’s paralegal, Christina Graves. She was very



t

knowledgeable about the dates, times and discussions surrounding Claimant’s termination of Mr.
Barth s representation. Specifically, the undersigned finds Ms. Graves' testimony regarding her
receipt of the letter of termination on May 31, 2016 to be very credible. Claimant’s le tter dated
March 31, 2016 was not delivered to Mr. Barth until May 31, 2016. Thus, Mr. Barth's services to
Claimant were terminated on May 31, 2016. |

16.  The undersigned does not find Claimant ‘s testimony regarding an earlier delivery
date to be credible, particularly in light of the fact that the record conlains numerous references
10 it being sent by f:ertiﬁed mail, but Claimant could produce no evidence of certified mailing or
deliver}. Transcript p. 67-68.

17.  Based on the foregoing findings, Mr. Barth's representation of CIaimaﬁt was
terminated after the settlement offer of $100,000.00 was made to the Claimant and Mr. Barth. His
Comr_act for Legal Services provides for a 33.33% contingency fee on all settlement offers made, -
plus costs. Mr. Barth's Motion to Enforce Charging Lien is granted and he is entitled to receive
the sum of §33,333.33, plus costs of $427; 97 from the proceeds of this settlement. '

18. Claimant further contends that Mr.. Barth should not be awarded any attorney’s
fees in this matter because he allegedly did nothing for the Clafmant. ‘Transcript p. 57. The
undersigned has cdrefully considered the Glasscock factors and finds that Mr. B?zrrh satisfies those
factors and is entitled to the fee requested.

19.  As it pertains to the Claimant and Vega's Motion for Payment of Attorney'’s Fees
and costs, the undersigﬁed finds that Mr. Vega is entitled to an attorney s fee up 10 33.33% of the
additional settlement amount secured by him of $50,000.00 plus cosis pursuant o R 67-
1205(C)(7) upon his submission of a Form 61 and a proposed Order reflecting same.

20.  No hearing costs are assessed in this matter.

CONCLUSIONS OF LAW




In view of these findings and facts, I conclude as matters of law:

1 That the parties to this proceeding are subject to and bound by the South Carolina
Workers= Compensation Act.

2. That this is dispute over attorney’s fees (o be paid from the §150,000.00 settlement
of Claimant’s claim. Attorney’s fees in workers comperjsation cases are subject to approval of the
Commission. Additionally, no attorney may receive a fee in a worker's compensation claim until

-
it has been approved by the Commission. S.C. Code Ann. § 42-15-90 (A) and (B).
| 3. | A Claimant and attorney can agree on a contingency fee arrangement. However,
“an attorney may charge up to, but not more than, 33.3% of the total amount of compensation...”
R. 67-1205 (\C). \

4. “When an attorney is employed after the employer s representative makes a wrilten
offer of settlement to the cIazmant the attorney shall base his or her fee on the amount of
compensation secured in excess of the settlement offer. The fee shall not exceed 33.3% of the
difference between the offer of settlement and the amount of compensation secured.” R. 67- .

1205(C)(7). | |

5. “A lien for the payment of an attorney's fee out of the proceeds of a judgment
obtained as a result of an attorney's efforts, however, may be created by an express agreement
between an attorney and his client. 7 Am. Jur. 2d Attorneys at Law § 326 at 338 (1980); 74
C.J.S. Attorney & Client § 360 ar 717 (1980). Indeed, an dgreement between an attorney and his
client ""that the attorney shall have a lien on the judgment, fs decisive as 1o the existence of the
lien and its amount, and constitutes a valid equitable assignment pro tanto which attaches to the

judgment as soon as it is entered." Adair v_First National Bank, 139 S.C. 1. 6, 137 SE 192

(1924); see also 74 C.J.S. Attorney & Client § 360 at 717-18 (1980). Qur courts will recognize an



equitable lien created by contract in proper cases. (citations omitted) Eleazer v. Hardaway

Concrete, 281 S.C. 174, 315 S.E. 2d 174 (Ct. App. 1984)

6. In Lester v. Dawson, 327 S.C. 263, 491 S.E.2d 240 (1997) the Supreme Court stated
first that “an attorney's charging lien is an ‘equitable right to have the fee and costs due an
attorney for services rendered in a legal proceeding secured to him out of any judgment or
recovery obtained therein.”” Id. at 348, 315 S.E.2d at 177.  “Observing that this kind of lien
protects only costs and disbursements, the Court nevertheless found that “[a] lien for tfze payment
of an attorney's fee out of the proceeds of a judgment obtained as a result of aﬁ attorney’'s efforts,
however, may be created by an express agreement between an attorney and his client.” Id.
(emphasis added). Because the attorney and client in Eleazer had specifically agreed that the
attorneys' fee would be secured by a lien upon the proceeds of any judgment the attorney obtained
for the client, the Court found there was an equitable lien....We believe the holding in Eleazer is
correct.”

7. In Glasscock v. Glasscock, 304 S.C. 158, 403 S.E.2d 313 (S.C., 1991) the Court
outl iﬁed the six factors to be considered in determining a reasonable attorney's fee: (1) the nature,
extent, and difficulty of the case; (2) the time necessarily devoted to the case; (3) professional
s-landing of counsel; (4) contingency of compensation;(5) beneficial re..s'ults obtained; and (6)

customary legal fees for similar services.

- STANDARD OF REVIEW

The Full Commission is the ultimate fact finder in Workers’ Compensation cases and is

not bound by the Single Commissioner’s findings of fact. Ross v. American Red Cross, 298 S.C.

490, 381 S.E.2d 728 (1989). See also Hoxit v. Michelin Tire Corp., 304 S.C. 461,405 S.E.2d 407

(1991) (Full Commission is fact finder and it is not within Supreme Court’s province to reverse



Commission’s findings if they are supported by substantial evidence). Although it is logical for
the Full Commission, which did not have the benefit of observing the witnesses, to give weight to
| the Single Commissioner’s opinion, the Full Commission is empowércd to make its own ﬁndings
of fact and to reach its own conclusions of law consistent or inconsistent with those of the Single
Commissioner. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 414 SE2d 162 (1992).
“From time immemorial, the Courts of this State have said that it is the duty of a reviewing body,
in examining a record, to carefully review the entire record and to give due weight to the fact that
the original fact finder ‘saw the witnesses, heard the testimony delivered from the stand, and had
the benefit of that personal observation of and contact with parties and witnesses which may be of
peculiar value in arriving at a correct result.”” Barr’s Nextof Kin v. Cherokee, Inc., 220 S.C. 447,
68 S.E.2d 440, 442 (195 1) citing Baylor et. al. Bath et. al., 189 S.C. 269, 1 S.E.2d 139, 143 (1938).

APPLICABLE LAW, REGULATIONS, AND ARGUMENT.
S.C. Regulation, Section 67-1205(7) provides as follows: “When an attorney is employed

after the employer’s representative makes a written offer of settlement to the claimant, the attorney
shall base his or her fee on the amount of compensation secured in excess of the settlement offer.

The fee shall not exceed 33.3% of the difference between the offer of settlement and the amount

of compensation secured.”

This lien arises as a result of a contract between the Claimant and Barth and is enforceable
‘pursuant to the Court’s ruling in Eleazer v. Hardaway Concrete, 281 S.C. 174, 315 S.E. 2d 174

(Ct. App. 1984).

In Eleazer, the Court of Appeals found:

A lien for the payment of an attorney's fee out of the proceeds of a judgment obtained as a
result of an attorney's efforts, however, may be created by an express agreement between
an attorney and his client. 7 Am. 349 Jur. 2d Attorneys at Law § 326 at 338 (1980); 7A
C.1.S. Attorney & Client § 360 at 717 (1980). Indeed, an agreement between an attorney
and his client """that the attorney shall have a lien on the judgment, is decisive as to
the existence of the lien and its amount, and constitutes a valid equitable
assignment pro fanto which attaches to the judgment as soon as it is entered." Adair



e

v. First National Bank,_139 S.C. 1,6, 137 S.E. 192 (1924); see also TA C.J.S. Attorney &
Client § 360 at 717-18 (1980). Our courts will recognize an equitable lien created by
contract in proper cases. See Adair v. First National Bank, supra; Simmons v. Reid _supra,
¢f. Black v. B.B. Kirkland Seed Co., 163 S.C. 222, 161 S.E. 489 (1931); In_re Wells, 43
S.C. 477,21 S.E. 334 (1895); Georgia-Carolina Gravel Co. v. Blassingame, 129 S.E. 18,
123 S.E. 324 (1924). (emphasis added)

The South Carolina Supreme Court reaffirmed this position in Lester v. Dawson, 327 S.C.
263, 491 S.E.2d 240 (1997) wherein they found:

“It found first that an attorney's charging lien is an “equitable right to have the fee and costs

due an attorney for services rendered in a legal proceeding secured to him out of any

judgment or recovery obtained therein.” Id. at 348, 315 S.E.2d at 177. Observing that
this kind of lien protects only costs and disbursements, the Court nevertheless found that

“[a] lien for the payment of an attorney's fee out of the proceeds of a judgment obtained as

a result of an attorney's efforts, however, may be created by an express agreement between

an attorney and his client.” Id. (emphasis added). Because the attorney and client in

Eleazer had specifically agreed that the attorneys' fee would be secured by 2 lien upon the

proceeds of any judgment the attorney obtained for the client, the Court found there was

an equitable lien....We believe the holding in Eleazer is correct. (emphasis added)”.

As a result of a hearing held in the front of the Appellate Panel, the Appellate Panel has
considered the matter and has Affirmed the Order of the Single Commissioner in Full. The
Appellate Panel makes the following Findings of Fact and Conclusions of Law:

1. That the parties to this proceeding are subject to and bound by the terms and
provisions bf the South Carolina Workers’ Compensation Law, as amended, with Nan-Ya Plastics
Corporation of America, as the employer, and New Hampshire Insurance Company, as the carrier.

2. That Stephen Evans was an employee of Nan-Ya Plastics Corporation of America
at the time of the accident giving ‘rise to the within claim.

3. That the Claimant was initially represented in this claim by attorney Gerald Malloy.
Attorney Malloy filed a Form 50 on Claimant’s behalf (Vega Exhibit 7-2), but the issues were

resolved, and a hearing was never held. Vega Exhibit 12-7. Claimant fired attorney Malloy and



did so by sending him a certified letter dated December 22, 2014. Vega Exhibits 13-1 through 13-
11.

4. That Claimant . subsequently retained attorney Kevin Barth to represent him.
Claimant signed a Contract for Legal Services. Exhibit A to the Motion to Enforce Charging Lien.
This Contract for Legal Services provided as follows: “If I terminaté the services of my attorney
at any time prior to settlement, then I agree to pay said attorney $175.00 per hour for all attorney
services rendered in this matter, and $75.00per hour for all paralegal services rendered in this
matter or the contracted contingency fee percentage on any offers that have been made at the time
of termination, whichever is greater.” (emphasis in original). The contracted contingency
perccntage is 33.33%, and Claimant agreed to be responsible for the costs incurred in the
prosecution of this claim. |

5. Attorney Barth filed a Form 50 on Claimant’s behalf requesting additional medical
treatment for the Claimant. Vega Exhibits 22-1 and 22-2. The Defendant’s attorney, John Bruton,
filed a Form 51 (Vega Exhibit 20-1) which included a partial acceptance of the claim and a partial
denial. The issues raised in the Form 50 were resolved and a hearing was never held.

67 After a medical depositiop was taken, the Claimant submitted to an IME and after
receiving recommendations for treatment, Claimé.nt and attorney Barth began discussing the
possibility of settling the clairﬁ because, as the Claimant testified, he had *“lost everything”.
Transcript p. 61.

7 During the months of March and April of 2016 settlement discussions took place
between Barth and Bruton. Claimant contends that these discussions took place without his
knowledge or permission. Ultimately, the matter was settled for $100,000.00 on April 6, 2016.
The undersigned bases these findings on a number of documents verifying this finding, including

Barth’s Exhibit B and the April 5, 2016 email from Mr. Barth to Mr. Bruton which was submitted



to the undersigned at the" hearing. These findings are also based on the testimony of Christina
Graves, Barth’s long-time civil paralegal. We find her to be credible and knowledgeable about
dates, times and discussions regarding this claim. She testified that the matter was settled in “late
March, early April 2016... 1 believe it was April the 5% of 2016”. Transcript p. 18.

8. Over the course of the next month there were numerous communications between Barth
and Bruton requesting that the settlement documents be expedited. Vega Exhibits 36-9 through
36-13 and Barth’s Exhibit B.

9. Christina Graves also testified that between the time the claim was settled and early
May when the settlement check and documents were sent to Barth, the Claimant contacted the firm
numerous times asking about the status of his settlement check and documents, We find this
testimony to be credible. Transcript p. 19.

10, When the settlement documents arrived, Ms. Graves contacted the Claimant to
come in and sign the settlement documents. He appeared at the office to sign the settlement
documents “around May the 8", 9™.” Transcript p. 19. The Claimant confirms that he received a
call to come to the office to sign documents, which he did. Transcript pp. 68-69. When asked why
he appeared to sign documents in May if he had fired Barth on March 31, 2016, his responsé was
“I don't know. I don’t know why she called and told me I had to settle — I mean, had to come
and sign a paper.” Transcript p. 69.

11.  Claimant refused to sign the settlement documents (Confirmed by Vega Exhibit 36-
9), and they were ultimately returned by Barth to Bruton by letter of May 13, 2016. Vega Exhibit
28-1. Claimant indicated when he began reading the settlement documents that “he had thought
about it, and it just wasn't enough for what he had been through”. Transcript p. 20. The
undersigned speciﬁcaliy finds that the Claimant knew of the settlement offer, appeared at the

attorney’s office to sign the settlement documents, and then changed his mind. (The undersigned



notes that the Claimant did the very same thing to Mr. Vega later in the case. He authorized
attorney Vega to settle his claim for $150,000.00 on July 26, 2018 but changed his mind and
notified Vega in writing on August 13, 2018 that he disavowed the settlement and would prefer to
have a hearing.) Vega Exhibits 34-1 through 34-3.

12.  Inlate May of 2016, Claimant called Barth’s office and requested a copy of his file.
It was made available to him the next day, May 31,2016. Claimant appeared at the office the next
day, where he picked up his file and signed a File Release. Vega Exhibit 27-1. Transcript p. 21.

13.  Claimant prepared a letter t;:rminating Barth from representing him in this claim.
This letter is dated Mafch 31, 2016 and indicates that thé Claimant is not ready to settle his case
as he-needs more medical attention. Vega Exhibit 27-1.

14.  The crux of this matter is when this letter was delivered to Mr. Barth’s office.
Claimant says it was sent certified on March 31, 2016, although he could produce no evidence that
it was. Mr. Barth’s office contends that it was hand delivered to the office on May 31, 2016 when
Claimant picked up his file. Transcript p. 22-23. The undersignedv was put in the very difficult
~ position of weighing the testimony of the élaimant against the testimony of an attomey'and
paralegal.

15, - After carefully considering the credibility of the witneéses, the undersigned gives
great weight to the testimony of Mr. Barth’s paralegal, Christina Graves. éhe was very
knowledgeable about the dates, times and discussions surrounding Claimant’s termination of Mr.
Barth’s representation. Specifically, the undersigned finds Ms. Graves’ testimony regarding her
receipt of the letter of termination on May 31, 2016 to be very credible. Claimant’s letter dated
March 31, 2016 was not delivered to Mr. Barth until May 31, 2016. Thus, Mr. Barth’s services to

Claimant were terminated on May 31, 2016.



16.  The undersigned does not find Claimant’s testimony regarding an earlier delivery
date to be credible, particularly in light of the fact that the record contains numerous references to
it being sent by certified mail, but Claimant could produce no evidence of certified mailing or
delivery. Transcript p. 67-68.

17. Based on the foregoing findings, Mr. Barth’s representation of Claimant was
terminated after the settlement offer of $IO0,000.00 was made to the Claimant and Mr. Barth, His
Coqtract for Legal Services provides for a 33.33% contingency fee on all settlement offers made,

.plus costs. Mr. Barth’s Motion to Enforce Charging Lien is granted and he is entitled to receive
the sum of $33,333.33, plus costs of $427.97 from the proceeds of this settlement.

18.  Claimant further_ contends that Mr. Barth should not be awarded any attorney’s fees
in this matter becéuse he allegedly d{d nothing for the Claimant. Transcript p. 57. The undersigned
has carefully considered the GIa.stcock factors and finds that Mr. Barth satisfies those factors and
is gntitle_d to the fee requested. |

19. As it pertains to the Claimant and Vega’s Motion for Payment of Attomey’s'Fees
and costs, the undersigned finds that Mr, Vega is entitled to an attorney’s fee up to 33.33% of the
additional settlement amount secured by him of $50,000.00 plus costs pursuant to R. 67-
1205(C)(7) upon his submission of a Form 61 and a proposed Order rgﬂccting same.

20. No hearing costs are assessed in this matter.

CONCLUSIONS OF LAW

IN VIEW OF THESE FINDINGS OF FACT, AND AS PROVIDED BY 8.C. CODE ANN.
§ 42-17-40 AS AMENDED, WE CONCLUDE AS MATTERS OF LAW:

1. That the parties to this proceeding are subject to and bound by the South Carolina

Workers’ Compensation Act.



2.> That this is dispute over attorney’s fees to be paid ﬁforr'l the $150,000.00 settlement -
of Claimant’s claim. Attorney’s fees in workers compensation cases are subject to approval of the
Commission. Additi.onally, no attorney may receive a fee in a worker’s coinpensation claim until
it has been approved by the Commission. S.C. Code Ann. § 42-15-90 (A) and (B).

3. A Claimant and attorney can agree on a confingency fee arrangement. However,
“an attorney may charge up té, but not more than, 33.3% of the total amount of compensation...”
R. 67-1205(C). |

4, “When an attorney is employed after the employer’s representative makes a written
offer of settlement to the clairﬁaht, the attomney shall base his or her fee on the amount of
compensation secured in excess of the settlement offer. The fee Shall not exceed 33.3% of the
difference between the offer of settlement. and the amount of compensation secured.” R. 67-
1205(C)(7). |

5. “A lien for the payment of an attorney's fee out of the proceeds of a judgment'
obtained as a result of an attorney's efforts, however, may be created by an eipress agreement
between an attorney and his client. 7 Am. Jur. 2d Attorneys at Law § 326 at 338 (1980); 7A
C.J .S. Attorney & Client § 360 at 717 ( 1980).‘Indecd, an agreement between an attorney and his
client "that the attorney shall have a lien on the judgment, is decisive as to the existen;e of the
lien and its amount, and constitutes a valid equitable assignment pro tanto which attaches to the

judgment as soon as it is entered." Adair v. First National Bank. 139 S.C. 1, 6, 137 SE. 192

(1924); see also 7A C.J.S. Attorney & Client § 360 at 717-18 (1980). Our courts will recognize an
equitable lien created by contract in propér cases. (citations omitted) Eleazer v. Hairdaway

Concrete, 281 S.C. 174, 315 S.E. 2d 174 (Ct. App. 1984)



6. In Lester v. Dawson, 327 S.C. 263, 491 S.E.2d 240.(1997) the Supreme Court stated
first that “an attorney's charging lien is an ‘equitable right to ﬁave the fee and costs due an attorney
for services rendered in a legal proceeding secured to him out of any judgment or recovery obtained
therein.”” Id. at 348,315 S.E.2d at 177. “Observing that this kind of lien protects oﬁly costs and
disbursements, the Court nevertheless found that “[a] lien for the payment of an attorney's fee out
of the proceeds of a judgment obtained as a resuﬂ of an attorney's efforts, however, may be cfeated
by an express agreement between an attorney and his client.” Id. (emphasis added). Because
the attorney and client in Eleazer had gpeciﬁcally agreed that the attorneys' fee would be secured
by a lien upon the proceeds of any judgment the attorney obtained for the client, the Court found
there was an equitable lien....Wé believe the holding in Eleazer is correct.”

7. In Glasscock v. Glasscock, 304 S.C. 158, 403 S.E.2d 313 (8.C., 1991) the Court

outlined the six factors to be considered in determining a reasonable attorney's fee: (1) the nature,
extent, and difficulty of the case; (2) the time necessarily devoted to the case; (3) professioﬁal
standing of counsel; (4) contingency of compenﬁation;(S) beneficial results obtained; and (6)

customary legal fees for similar services.

IT IS THEREFORE ORDERED AS FOLLOWS:

THEREFORE, IT IS HEREBYvORDERED that Kevin M. Barth’s Motion tq Enforce
Charging Lien is granted, and he is entitled to receive from the settlement proceeds the sum
of $33,333.33, plus $427.97, for a total of $33,760.97.

THEREFORE, IT IS HEREBY ORDERED that C. Daniel Vega’s Motion for Payment
of Attorney’s fees and costs is partially granted and upon the submission of a Form 61 as

outlined above will be entitled to receive 33.3% of $50,000.00, plus costs incurred.

20



BY FULL AFFIRMATION OF THE SINGLE COMMISIONER'S

DECISION & ORDER, IT IS SO ORDERED

M VN ades . Opmeas
issiongzMélbdy L. J\Q,mes, Chair

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies}, by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party{ies) and to the attorney(s) for the represented

party(ies). .
By Eugenia Hollmon on December 13, 2019
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