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I,

STATEMENT OF ISSUES ON APPEAL

Dd the Trial Court crr in dismissing Appellant’s claim of vicarious lability'negligent
supervision as it was barred by the doctrine of res judicata?

Did the Trialb Court err in dismissing Appellant’s claims of intentional infliction of
cmotional distress. negligent infliction of emotional distress and ¢ivil conspiracy as
Appellant’s pleadings tacked sufficient facts to constitute valid causes of action?

Did the Trial Court abuse its discretion in denving Appellant’s request to amend her

complaint as the Trial Court determined allowing the amended complaint would be futile?



STATEMENT OF THE CASE

Factual and Procedural Historv

This case arose from a personal injury action in which Appelflant and Respondent
Sherwood Tidwell (Respondent Tidwelly were mvolved i a motor vehicle accident on Interstate
20 in Richland County on September 18. 2015, Appeltant. appearing pro se. filed a complaint on
April 120 2016, against Respondent Tidwell and ~Titian [sic] Indemnity Company Subsidiary ol
Nationwide Insurance™ in the Richland County Court of Common Pleas. alleging neghigence on
the part of Respondent Sherweod Tidwell. In that suit. Appellant sought damages for the
Septemiber 18, 2015 automobile accident involving Respondent Tdwell. By Consent Order dated
September 20 20160 ~Titan Indemnity Company, Subsidiary ot Nattonwide Mutual Insurance
Company™ was removed as a party to the action. On February 16. 2017, Respondent Tidwell filed
an Ofter of Judgment pursuant to Rule 68 of the South Carolina Rules of Civil Procedure in which
he oftered the sum of $20L000 to Appellant in tull compromise and settlement of her claims.
Appellant rejected Respondent Tidwell's offer. The case was heard by a jury and on June 16. 2017
averdict was rendered in favor ot Appellant i the amount of $1.000. Thereatter. Appellant tiled
a Rule 39(¢) Motion requesting an additur or. i the alternative. a new trial on damages. By order
filed October 9. 2017, the tial court dented Appellant’s Rule 39¢¢) Motion, Appellant
subsequently filed a notice of appeal which is also currently pending before this court.

On July 3. 2017, Appellant filed @ second complaint betore the suing Respondent Tidwell
and Titan Indemnity Company, as well as Nationwide Mutual Insurance Company.! Appellant’s
second complaint arose out of the same September 18, 2015 automobile accident in the prior

action. in the complaint. Appellant alleged the following causes of action against Respondents

“OnJuly 192017 Appeliant filed an amended complaint adding Beatrice Tyree Tidwell as a defendant,
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Matthews and Insurers: (1) intentional intliction of emotional distress and ‘or negligent intliction
of emotional distress. and (2) civil conspiracy.” Appellant alleged the following causes of action

against Respondent Tidwells: (1) Vicarious Liabifitn'Respondeat Superior Negligent Entrustment

18¢
=

and or (Common Law Negligenee i applicable). On July 19, 2017, applicant filed an amended
summons and amended complaint.

On August 7. 2017, Respondent Tidwell filed an answer to Appellant’s complaint while
also filing @ motien to dismiss and motion tor judgement on the pleadings. On December 6. 201 7.
Appellant filed a motion for leave to amend her complaint, On February 12, 2018, these matters
were heard before the Honorable G. Thomas Cooper. Jr. Judge Cooper took the matters under
advisement. tn an order filed April 200 2018, Judge Cooper granted Respondents™ Motions to
dismiss while also denyving Appellant’s motion for leave to amend her complaint. Appellant filed
votion to reconsider on May 100 2018, In an order tiled Mayv 16, 2018, Judge Cooper denied
Appellant™s motion to reconsider. Appellant filed a notice of appeal on June 17, 2018 and filed her

initial briel on October 10, 2018. This Briet'of Respondent Tidwell follows.

¢ Appellant atleges a negligence cause of action as wel! but only against “Sherwood Plumbing Services. LLC dba
sherwood F. Tidwell, Owner Operator Agent and Beatrice Tvree Tidwell”

-
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STANDARD OF REVIEW

“In reviewing the dismissal of an action pursuant to Rufe 12(b)(6). SCRCP. the appellate

court applies the same standard of review as the [circuit| court.™ Williams v. Condon. 347 S.C.

2270 232-330 533 S E2d 496, 499 (Cu App. 20015 ~In deciding a motion to dismiss pursuant
to 12(b)6). SCRCP. the trial court should consider only the allegations set forth on the face of the

plamtift’s complaint.”™ Plvler v. Burns. 373 S.C. 637, 6430 647 S.E.2d 188, 192 (2007). A

12(b)6)f. SCRCP| motion should not be granted if “facts alleged and inferences reasonably
deducible  therefrom would entitle the  plainuft’ o any relief on any  theory of the

case. [d (quoting Stiles v. Onorato. 318 85.C. 297, 300, 437 S E.2d 601. 602 (1995)). " The

guestion 1s whether, in the light most favorable to the plaintitt, and with every doubt resolved in
his behalf. the complamnt states any valid claim tor relief.,” [d.
ARGUMENT

1. The Trial Court properly dismissed Appellant’s claim  of vicarious
liability/respondeat superior as it was barred by the doctrine of res judicata.

Appetlant asserts the wial courterred mdismissing her cluim ol vicarious Hubiliny neglivent
supeivision. fhis argument is without merit as the trial court properhy dismissed this claim as it
wus burred by the doctrine ol res judicata.

Appelfant atleged iy her complaine the ¢laim o vicarious labitity respondeat superior
againsl Respondents, Sherwood P Lidwell, Sherwood Plumbing THC, and Beatrice T, Tidwell
CRoppe 29-510 A the wtal court correetly noted In i order o dismissall the matiers were
conclusively Litigated in the prier action and were barred by res judicata, “Res judicata bars
subsequent actions by the same parties when the cluims wrise out of the same tansaction or

aceurrenee that was the subiect of o prior action between those parties.” Plum Creek Dev, Co. v,



ol Conwas, oS0 a0 503N 2d Tea, THY 1999, 1 nder the doctrine of res Tudicata.
e Bdgant is barred from raising any issues which seere adjudicated in the former suit und ans

pssues which might have been raised in the tormer suit.”™ KL fquoting Tilton Tead Crr of S.C .

e, v Pub, Serv, Comm'n of S.C0 294 S.C090 1L 3062 SE2d 1760 177 (1987, ) 1 he
tundimaental purpose o res judicata L oL is to ensure that ne one should be twice sued for the sume

catse ouetion,” " Judy v

VO39SO 173 T2 S 2d 408 414 (2011 (quoting First Nat']

Bank ot Greenville v, US. Fie

Guar, Col 207 SO0 T3 240 35 S B2 470 56 (19430, "Res
Judicata is shown il (1) the identities of the parties is the same as a prior litigation: (23 the subject
matter s the same as inthe prior bagation: and (3 there was o prior adjudication ol the issue by

court of competent Jurisdiction.” Johnson v, Greenwood Mills T 317 SO 2480 250231, 4352

NI NSIORE5 (199 Our courts, however, have found that the doctrine of ros judicata is not
an Cironclad bart o w fater fvvsuin,” Judy . 303 SO a0 167, 712 S0 2d at 4120 Teres as the trial
court correctly noted. Appellant was seckimg to sue the same defendant. Respondent Tidw el
reluted 1o the same accident which was Bitigated 1o the prior action. Additienally, in the previous
Levesing fed by Appeliant she alfeped neglizcence. During the previous action. Appellant couid
have also alleged vicartous Liabilin respondeat superior but fuiled o do so. Becuuse of that. the
doctrine ol ves judicata barred her claim in the second action. Morcover. Appellant was also unable
to Titigate this claim against Sherwood Plumbing LT Coand Beatrice T, Tidsveli because they <hare
privity with Sherwood Tidwell and as the triad court correctly noted in reeards o res judicata,
Tunider s doctrme. a final fJudgment on the merits ina prior action will conclude the partios and

thetr privics masecond action based on the sime chiim as o the Bsues actuadhy Hicaed and as to

Issues that mirght have been Ltigated m the Hest action.” Sub-Zero Treezer Co. v. R Clarkson

Col 308 S OISR (1992 Because of this the uial court did not ere and properly dismissed this

catse of aetion s barred by the doctrine of re judicata.
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il The trial court properly dismissed Appellant’s claims of intentional infliction of
emotional distress, negligent infliction of emotional distress and civil conspiracy as
Appellant’s pleadings lacked sufficient facts to constitute these causes of action.

A. Intentional Infliction of Emotional Distress and Negligent Infliction of
Emotional Distress

Appetlant asserts the wial court erred i dismissing her claims of intentional intliction of
crotional distress and or neglicent miliction of emotional distress. Ininally, Respondent Trdwell
sould note Appellant in her complaint fled on July 3020107 and amended complamt tiled on tuly
19,2017 did not allege mtentionul infliction ol emotional distress or neghigent miliction of
cmotional distress against Respondent Tidwell, TFurther, the trial court in its order of dismissad
poted these causes of aetion were net alleged agaist Respondent Tidwelll Because ot this

Respondent Tidwell swould submit the wrial court™s dismissal of these causes of action wouid not

be properhy belore this court with respect o Respondent Tidwell, Notwithstanding, Appellant’s
arcament is o without meriv as the tlal court properly dismissed these claims as Appetlant’s
pleadinegs lached sufficient facts o constitute these causes of action.

Firsto i Appellant complaint led on Juiy 302017, she alleged as a second and thivd cause
ot actionmtentional inthcuog ol enmotonal distress and or negligent infliction of emotion distress.
W the triad court noted. o prove sach a clanm. a plaintth must establish that 1) the defendant
intentionally or recklesslv mtlicted severe emotional distres<. or was certain, or substantiaily
certain, that such distress would result from his conduct: (21 the conduct was so “extreme and
arliraecols so s teexceed Tall possible bounds of deceney™ and miust be regurded as arocious.
and utierhy intolerable tna civilized communiy ™ {3 the actions of the detendant caused plaintit's

cintional distresssand Ghy the emotional distress sulfered by the plaintith was “severe™ sueh that

“no reasonable man coudd be expected w endure iU Hansson v, Scalise Builders o S.C.L 374 8.0

SRIUAA6C0R0 S E2dGRITT 2007y (quoting Ford v, Hutson, 276 S.CO 187276 S.E.2d 776 (1981,

H



Veothe Supreme Court has stressed. South Caroling requires the plaintit? o meet a heichtened
burden of proot with regards to the 7extremie and outrageous” element of the claim and “extreme
ot severe distressT element of the elaim. Ford. 276 8.C at 106, [ Wihere physical harm 1s lacking.
the courts should Took mitally for more 1 the way of extremc outrage as an assurance that the
mental disturbance claimed is ot fetoous.”™ L “Toitalls . the vial cowrt determines whether the
Jdetendunt's conduct was extreme and outrageous enough to permit recovery.” Hainer v.oAmerican
Seds Intl ine s 320 SO0 3160 3240 465 S 2d D120 1T {00 App. 1995 aft'd as modilied. 328
SOOI 92 N2 103 (19975 As reterenced in the standard of review. ~In deciding a motion
to disimiss pursuant w 120060 SCROP. the triad court should consider onls the allecations set
fortiton the Tace ot the plamtfl s complaint.”™ Pivler. 373 S.Coat 645,647 at 192120071 A review
A ppellant™s pleadings reveals she alleged the defendants acted outrageously. witly intention to
cause, or with reckloss distecard o the probability of causing plaintift additiona! severe emotional
distross even waith their advance know fedge of the platet s tragile ste tRopp 48-49) Appelhant
further atleged in her amended complaint te manitestazion of her emotional distress was o “fever
blister that remained Tour divs atter the trial (R ppe 335 Here, and as the tiad cowt correctly
ford. in the Tight most Favorable wo the plaintilT, and with cvers doubt resobved in her behalfl the
complaint did not state sullicient facts w establish any valid claim tor relied, Because of this. the
rial court properts dismissed Appeltants cluims of intentional infliction and negligent of emotion
Jistress as Appellant's pleadings lacked sufliciont facts to constitute a cause of action.
B. Civil Conspiracy
Appellant asserts the trial court erred in dismissing her elaim ot ¢ivil conspiracy. This
argument s without merit as the trial court properly dismissed this claim as Appellant’s pleadings

Lackad sufticiont facts o constitute this cause of action,



Asthe wial court neted in s order of dismissal. the elements of @ eivil conspiracy clatm
are + D) the combination of two or moere people. (2) tor the purpose ol mjuring the plaimtili, (3)
which causes speviul damages. Pye v, bBstate of Foxo 364 8,00 3350367, 035 812 2050 51
(20063 The tial court turther noted o civil conspiracy cause of action requires the plamult o

eatablish that the primary purpose or object ot defendants was to injure the plaintitt, Id. ieiting Lec

L Chestertield General Flosp., Ine, 289 S.C 60 150 344 8123 3790 383 (CLApp 198O (R pp.
S-11 Moreover, the wial cowrt noted o eivil conspiracy claim, one mist plead additional wets
in furtherunce of e conspirey separate and imdependent from other wronglul acts alleged in the
complait. and the tatlure 1o properly plead such acts will meric the dismissal of the chum.”

Hackworth v, Grevwood at Faammien, FLOCISS SO0 TES-160 682 S E2d 8710 875{C0 App.

20003 A review of Appellant™s complaint reveals she alleged Respondents “jomtly operated 1o
perpetrate the wronglul acts complaied of herein™ und “agreed und conspived with cach other to
civace o the allcged wrongtul conduct, meluding Respondents™ interference with plamuft
cmployment refationships by coming o an agreement between them to do anunfaw [ul act or to do
alaw il aot i an unlas tulwas O pp 495 Durthermores in Appeliants amended complaim
dledbon Jubv 1920070 Appeliant also Buled o estublish dters that would establish her cluim ol
civil conspiracy . Avain heres and as the sl coure correctly tound. Appellant fuiled o plead
additional facwal allegations in hor complaint that would entitle hier wo proceed on this cause of
action pursuant o the standard under Rule 12650 SCROP. Because ot this, the trial coun
properhy dismissed Appeliant claimz ol civil conspiracy s Appellant’s pleading< lacked sutlicient
faets W constitute a cause of action.

STANDARD OF REVIEW

A motion to amend a pleading is normally addressed to the sound discretion of the trial

court, Porter Bros,. Inc. v. Specialty Welding Co.. 286 S.C. 39, 41331 S.1.2d 7830 784 (Ct. App.

8



1983). Phe tral court’s decision witl not be overturned ~without an abuse of discretion or unless

manifest injustice has occurred.” Berry v, Meleod, 328 S.C. 435450492 S E.2d 794, 802 (Cr.

App. 1997). The discretion afforded to the trial court in granting or denying an amendment “is so
broad that it will rarely be disturbed on appeal.”™ Porter Bros.. 286 S.C.at 41, 331 S.E2d at 784,
ARGUMENT

[II.  The Trial Court did not abuse its discretion in denying Appellant’s request to

amend her complaint as Appellant’s motion to amend was futile.

Appellant asserts the trial court abused 1tx diseretion i denving her request to amend her
complamt. This argument is without merit as the wial court did notabuse its diseretion in denving
Appellant reguest o amend her complaint as Appellant’s motion o amend was tutile,

Pursaant to Rule 150 of the South Caroling Rules of Civil Procedure. when more than
thirty davs have passed after service of o party s pleading. 7o party may amend his pleading onh
bo feave of cowrt or by written consent of the adverse party: and leave shall be treely given when

ustice seorequires and does not prejudice any other party,” Rule 15t SCROP. In Patton v, Miller.

200N 003710 the south Carolina supreme Cowrt held the tolowing: Rule T3 provides thag when

aparty ks o amend his pleadine. “leave shall be treely viven swhen justice so reguires and does
! £ A . !

not prejudice any other part . Role T, SCROP, 7 This vule strongly favors amendments and

the court 1s encouruged o freely crant leave o amend.” Parker o, Spartanbure Sunitary Sewer

DISLL 362 S0 27602860607 SE2A 7110 717 (00 App. 2005) eiting Jareelt v, Seaboard Sys, R

Biecs 20 SO0 I8R50 I8RO0 505 5.2 5980 599 (Cn App. T98T . "Rule 1300 15 substantially the
<o as the Pederal Rule.” Rude 1oty SCROP notes. and the Supreme Court oi the United States
s reterredd o the Rule™s wtreely given™ prosision as a “mandare”™ that ~is 1o be heeded.” Fomun
Vo Davis AT US O ITRO 82 83 S, O 227023009 10 s 2 2220226 119621 The Foman Court
cantinued:

9



Hthe underfying facts or circumisiances refied upon by g plaintilt may be a proper
subicet of rehiel he ought o be afforded an opportunity o test his claim on the
merils. In the absence of any apparent or declared reason - such as undue delas,
nad Taith or ditatory motive en the part of the movant. repeated tailure o cure
deficiencies by amendments previously  allowed. undue  prejudice to the
opposing party by virtue ol allovwance of the amendment. futiline of amendment.
cte. the feave sought should. as the rales require. be “lrecty given.”

L icitng | od ROCiv P I5ea)s accord Forrester v, Smith & Steele Bullders. Ine. 205 5.0, 2004
SUTOAOUNE 2 TS0 ISR cCL App. 19SS

Hlere it order deny ing plainiift™s motion w amend. the trial court Tound that Appeliant’s
attempt o add addigonal defendants and causes of action was futile and Appellant was albso
collaterally ostopped. The wrial court noted that Appellant had previousty Higated the issue of
Lailing 1o settle hor claim in her fiest suit. Fhe court also noted taking the allegations in Appetlant
second comphant as true and viewing them and all reasonable inlerences ina light most favorabie
to Appetiant the allegatons did not support Appellant’s claims against the proposed defendants
tor mtentienal infliction of emoetional distress, civil conspiracy or intentional interterence with
contractual relatiens inher amended complaint (R.opp. 122000 A reviess of the record shows the
trial court did not abuse it disoretion s 1ein its order thoroughly analvsed the proposed
amendments Appellant’s swanted and articulated why those amendments were Tutite, Because off
this. the riad court did notabuse its dixeretion in denving Appellant request o amend her compluing

das Appellant’s moevon e amend was tutile,

10



CONCLUSION

For the reasons stated. this Court should aftinm the judgment of the lower court.

Respecttully submitted.
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