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ISSUES PRESENTED
1. |

Whether the PCR court, in flagrant disregard»of this Court’s remand Order and Petitioner
Lindsey’s rights under the Fifth and Fourteenth Amendments to the United States Constitution
and under state law, erred in twice adopting the Attorney General’s proposed orders of dismissal
undef circumstances that show the PCR court.failed to consider Lindsey’s grounds for PCR and
did even not read the proposed order before signing it?

2.

Whether trial -counsel rendered ineffective assistance, in derogation of the Sixth, Eighth,
and Fourteenth Amendments to the United States Constitution by failing to conduct an adequate
" mitigation investigation and failing to prepare and present an adequate mitigation case at trial
especially where counsel did not hire a social work expert who could testify regarding
petitioner’s. miserable upbringing, where counsel hired an inexperienced forensic psychiatrist on
month before trial, and then failed to prepare her to testify to petitioner’s cqnsiderable prejudice?

3.

Whether trial Counsel rendered ineffective assistance, in de;ogation of the Sixth, Eigﬁth,
aﬁd Fourteenth Amendments to. the United States Coﬁstitution by failing to hire a pﬁéon
adaptability expert who woula havé rebutted the state’s aggravation and future dangerousness
evidence against petitioner by testifying petitioner did not pose an unreasonable risk of harm to

prison staff, other inmates, or the community?



ARGUMENT
1.

The PCR court, in flagrant disregard of this Court’s remand Order and Petitioner

Lindsey’s rights under the Fifth and Fourteenth Amendments to the United States Constitution

and under state law. erred in twice adopting the Attorney General’s proposed orders of dismissal

under circumstances that show the PCR court failed to consider Lindsey’s grounds for PCR and

did even not read the proposed order before signing it. .

Introduction
Petitioner Marion Lindsey’s aeath penalty PCR case is before this Court for the second

time. Five years ago, after examining the compelling evidence leading to fhe dispiriting
conclusion that the PCR judge did not review the state’s proposed order before signing it, this
| Court attempted to correct what was an embarrassment to the reputation of our stéte’s bar and its
lower court judiéiary. In an extraordinary step required by the sad circumstances below, this
Court remanded the case back to the PCR judge to draft his own order and comply —with
cor;stitiltional requirements. Instead of taking advantage of the lifeline offered by this Court, the
PCR judge, with the express enégufégement of the Attorney Genéral, “doubled down” on the
original severe constituﬁonal errors and has again left its mess at thi§ Court’s doorstep.
Petitioner’s case will continile to be a blight on Sout-lzl Eéfolma’s judicial history unless, once
again, this Court takes decisive z}ction.v )
The First PCR Order and this Court’s Remand

In Petitioner Liﬁdgey’s petition for certiorari filed in 201?, petitioner asserted that the
PCR court’s signing of a verbatim proposed order submitted by the Attorney General under

éircumstances that sadly indicated the j'udge had not read the order beforé signing it violated



state and federal due process. On May 2, 2011, the PCR court requested a proposed order from

the state. App. 3537. The court did not request a proposed order from petitioner at the same .

time. App. 3537. On August 10, 2011, Judge Burch signed the state’s proposed Order of

Dismissal. Except for striking through the month on the signature page, the PCR court made ro

changes to the state’s proposed order. App. 3727.

Unlike other cases in which the adoption of proposed orders by a PCR judge were

approved, here the vast number of typographical errors in the Attorney General’s proposed order

that went uncorrected in the signed order cast grave doubt on whether the judge even read the

order at all. Petitioner cited examples of the identical errors in his original petition, including:

L.

Eight (8) sentence fragments (See, e.g., App. 3569 (“A violent tempered criminal
involved in the drug trade.”)); |

Thirty-six (36) spelling errors (See, e.g., App.3550 (“the” spelled “th™));-

Eight (8) incorrect subject/verb agreements (See, e.g., App. 3596 (“This was not
neglect by counsel, but reflect a conscious decision onAcounsel Bartosh’s part on
this issue.”j);

Nine (9) incorrect tense agreements (See, e.g., App. 3645 (“she [sic] received
information from him that he worked at Burger King where his brothers work but
lost that job, theﬁ Wéfked for United Cloth in Spartanburg.”));

Four (4) references to the document as a “pleading” or “argument” (See, €.g.,
App. 3555 (“within this pleading”); |

Forty—eight (48) capitalizatiori or punctuation errors (See, €.g., App. 3650

(sentence begins without a capital letter: “she described....”)).



The .best example of the errors that polluted the first order were found on pége 153. App.
3688. That single page contained a sentence fragment, tense agreement errors, aﬁd the
substitution 6f the word “shit” for “shift.” App. 3688;

Petitioner argued that the action (and inaction) of the PCR court deprived him of due
process and a full and fair hearing before an impartial tribunal. Pefitioner cited precedent from
t.};e United States Supreme Céurt, this Court, and other state courts criticizing the practice of

wholesale adoption of proposed orders in capital PCRs. Jefferson v. Upton, 560 U.S. 284

(2010); Anderson v. Bessemer City, 470 U.S. 564 (1985); Hall v. Catoe, 360 S.C. 353, 601

S.E.2d 335 (2004); Pruitt v. State, 310 S.C. 254, 423 S.E.2d 127 (1992); Commonwealth v.

Williams, 732 A.2d 1167 (Pa. 1999); Dobyne v. State, 805 So.2d 733 (Ala. Crim. App. 2000).

Petition for writ of certiorari at 105-110.

In Jefferson, the United States Supreme Court dealt with the state PCR court’s verbatim
adoption of an ex parte proposed order. Jefferson, 560 U.S. at 292-93. The proposéd order in
petitioner’s case was not ex parte, but does not change the critical portion of thé analysis here.
The Supreme Court remanded the case, stating, “Although we have stated that a court’s
‘verbatim adoption of ﬁnding's of fact prepared by the prevailing parties’ should be treated as
findings of the court, we have also criticized that pra-ctice.” Ld.- -(c-.luoting Anderson, 470 U.S. at
572). - “

This Court also recognized the inherent problems with proposed orders and, on two
occasions prior to the execution of the Order in petitioner’s case, warned PCR judges against
wholesale adoption of proposed orders. In Pruitt v. State, the Court stated:

We take this opportunity to express our concern with the increasing-
number of orders in PCR proceedings that fail to address the merits of the issues

raised by the applicant. . . . Counsel preparing proposed orders should be
meticulous in doing so, opposing counsel should call any omissions to the
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attention of the PCR judge prior to the issuance of the order, and the PCR judge
should carefully review the order prior to signing it.

310 S.C. 254, 255-56, 423 S.E.2d 127, 128 (1992). Despite the Court’s admonishment in Pruitt,
the practice continued. This Court again was forced to address this issue in Hall v. Catoe,
stating:
~ Although we strongly encourage PCR judges to draft their own findings of

fact and conclusions of law in death penalty cases, we also acknowledge that in

all other cases, it is common practice for judges to ask a party to draft a proposed

order for the sake of efficiency.
360 S.C. 353, 365, 601 S.E.2d_335, 341 (2004).. In Hall, the Court found that the evidence
indicated that the PCR judge “spent an adequate amount of time reviewing the order before
adopting it.” Id.

Other state courts also expressly disapprove of the verbatim adoption of proposed orders
in capital cases. “We cannot - . . in this post-conviction case involving a review of the propriety

of a death sentence, condone the wholesale adoption by the post-conviction court of an

advocate's brief.” - Commonwealth v. Williams, 732 A.2d 1167, 1176 (Pa. 1999); see also

Dobyne v. State, 805 So.2d 733, 741 (Ala. Crim. App. 2000) (criticizing practice and quoting
* Anderson). )

’ In its return to petitioner’s 2012 pet:itioﬁ, the Attorney General improvidently challenged
petitioner’s assertioﬁ about the vast number of identical errors. Return, p~. 110. Pet’itioner‘
therefore included in his reply an exhibit with a catalogue of 155 identical errors (hereinafter, the
“Catalogue ‘of Errors”). After the reply and Catalogue of Errors were filed, this Court then
considgred whethe{ to grant certiorari.

On September 30, 2014, instead of granting certiorari, this Court took the extraordinary

step of vacating the PCR court’s Order and remanded the case. Supp. App. II. at 1. This Court
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stated, “In light of the Court’s concern with the frequency and severity of the drafting errors in

the Order of Dismissal, and this Court’s adﬁoMshments to PCR judges in [Pruitt] and [Hall], we

vacate the Order of Dismissal and remand the matter to the circuit cQuft for the issuance of an
amended order that complies with Pruitt agd Hall and with S.C. Code Ann. § 17-27-80 (2003), to
include specific findings of fact and conclusions of law on each issue presented, based on
accﬁrate references' to the record and the appliéable law.” Supp. App. I at 1. This Court’s
remand Order was unanimous. Supp. App. Il at 1.

The PCR Court and the State Ignore this Court’s Instructions Post-Remand

Relying on this Court’s strong language and citation to Pruitt and Hall, counsel for

petitioner sent a letter to the Attorney General stating, “It is my interpretation of the Order that it
forbids the submission or solici£ation of a proposed order from the parties.” Supp. App. II at 3.
Counsel for petitioner copied PCR Judge Burch on the letter. Supp. App. II at 3. Nevertheless, -
on February 26, 2015, Judge Burch’s law clerk emailed the parties asking for “Microsoft Word
| versions of the proposed orders submitted after the PCR hearing.” Supp. App. I at 17.

~ Counsel for petitioner responded within an hour objecting to the submission of proposed
orders, citing this Court’s remand order. Supp App. II at 20. However, the Attorney General
responded two minutes earlier. Supp. App. II at 23 The Attorney General attached the proposed
order ip electronic forma;[. Supp. App. II at 23. Incredibly, the Attorney General also attached
the Catalogue of Errors prepared by petitioner’s counsel. Supp. App_._ ]I_at_2_3. The Attorney
General wrote Judge Burch, “I do not recall making ény other conecﬁons to the best of my
recollection fo other typographical errors which were pointed out to the Supreme Court in Mr.

Dudek and Mr. Alexander’s Reply to the Return to the Petition for Writ of Certiorari which I am



also attaching for your irrformation.” Supp. App. II at 23 .(emphasis added). The Attorney
General gave the PCR judge a list (compiled by defense counsel) of errors to fix.

Petitioner filed a_“Petitien for Extraordidary Relief” in this Court the same day: Supp.
-_App. I at 7. Petitioner argued that the request for the electronic copy of the Atromey General’s
proposed order showed its intent to vidrate H@, Pruitt, and the remand order and simply cdt and
paste a new order. ' Supp. App. IT at 11-12. Petitioner requested a new PCR hearing before a new
judge. Supp. App. I at 12. This Court denied the Petition for Extraordinary Relief. Supp. App.
11 at 89, | |

~-Petit_ioner’s predicvtion irl the Petition for Extraordinary Relief came true. The PCR court
filed an Amended Order Denying Post—Conviction Relief which differed only slightly from the
original Order. Supp. App. Il at 97-283. The primary difference between the original Order and
the Amended -Order was only the eorrection of ‘the eITors peinted‘ out by petiti_drler in the
Catalogue of Errors. Supp. App. II at 97-283. It centajned no substantive changes from the
state’s proposed order. It contained no new factual findings. It contained no new legal
concl,us‘ionsr It cited no new cases. Almost every sentence had exactly the same wording. The
most éigniﬁcaﬁt change between the state’s proposed order and the Amended Order was that the
Amended Order italicized case names instead of underlining them.

Pet1t10ner s lme—by—hne comparison of the Amended Order and original Order did reveal

a few other minor stylisﬁc and typographical corrections, including:
a. Italicizing instead ef underlining case names in citations;
b. Decreasing the point size of the footnotes;
c. Altering outline formats from bullet points or roman nurderals to letters; .

d. Bolding some headings and un-bolding other headings;



e. Altering spacing in hcadings.

The Amended Order corrected some typographical errors petitioner did not include in the
Catalogue of Errors; however, many typOgraphical erroré petitioner did not catch were not fixed.
For eXamp'le, a sentence on page 109 (Supp. App.“ IT at 203) of the Amended Order (and the |
orig'inal__Ord'er, App. 3648), reads: “She confirmed that she was not an expert in mental health
érea.” —

These “biggest” differences between ‘the original Order and the Amended Order
demonstrate the lack of aﬁy significant difference at all. Page 58 of the original Order (App.
3593) and page 56 of the Amended Ordér (Supp. App. II at 152) contain the most éigniﬁcant

change‘between the two documents that was not suggested in petitioner’s Catalogue of Errors.

The original Order states: “Although he has recanted presently after the fact of his conviction

and sentence, the blame does not rest at prior counsel’s feet as current counsel now speculate.”
App. 3593 (emphasis added). The Amended Order’s version is: “Although he has recanted

presently after the fact of his conviction and sentence, the blame does not rest on prior counsel’s

shoul'ders."’ Supi). App. II at 152 (emphasis added). The single biggest difference between the
two docﬁnients is whether “shoulders” or “feet” should bear no blarﬁe. |
Because his4 prediction cafne to pass, peﬁtioner renewed his Petition for Extra,ordinary
Relief in this Court. Sl-,‘lpp.‘ Apé. Il at 284. Three days later, betitioﬂér 'also filed a “Motion for a-l
Stay, for a New PCR Hearing Before a Different Circuit Judge, and, Alternatively, to Alter ér
Amend the Judgment Pursuant to Rule 59(¢€). Supp. App. II at 316-17. This Court requested
petitioner to inform it of all pendiﬁg 'matters in the case and on March 24, 2016, counsel wrote
listing the Renewed Petition and the motion in cirpuift court. Supp..App. I af 383. Tlie next day,

this Court denied the Renewed Petition which left the circuit court a final chance to correct the



constitutional ﬂaws inhepent in once again adopting the state’s proposed order in full. Supp.
App. I at 386.- ' - - . i
The PCR Court’s Hearings on Petitioner Lindsey’s Mppions

The PCR court held a hearing on petitioner’s motions on September 22, 2016. Supp.
App IT at 389. Petitioner first argued Judge Burch should vacate the Amended Order and recuse
himself with the result being a new PCR heanng before a different circuit judge. Supp. App IT
at 392, 11. 14-18. Judge‘Burch denied the motion to recuse, which will be discussed in Issue 2 of
this petition. Supp. App. I at 408, 11. 4-7.

Petitioner stated the facts shpwing the PCR court failed to read the first order and did not
comply with this Court’s remand Order or due process. Supp. App.- II at 392, 1. 19-395, 1 7. The
court violated due process by wholiy éubsﬁphting “the judgment of the Attorney Géneral, an
advocate, for the _]udgment of the Court and deprlves Marion Lirdsey of his right to a hearing
and a decision from a neutral arbitrator.” Supp. App. II at 396, 11. 6-13. Petitioner argued it was
now irppossible for the PCR court to draft its own order because of the passage of time. Supp.
App. I at 395, 1. 3-397, 1. 9. Petitioner further argued that 1f the Amended .Order were left in
place and not reversed on this groﬁnd alone, it would be accorded no deference either at this
Court or in federal habeas review. Supp App. II at 394, 1. 6-23.

During the Attorney General’s argument in response, he mentlpped petitioner’ s letter
stating the interpretation of this Court’s remand Order that it forbade solicitation or submission |

- of proposed orders after the remand. Supp. App. I at 396, 1. 20-400, 1. 5. Judge Burch then
stated, “I vehemently dlsagree with Appellate Defense in makmg, in makmg that statement. No

where have Iread that.” Supp. App II at 400, 11. 6-9.



The Attorney: General failed to point‘to any. substantive difference Between the proposed -
order, the original Order, and Athe Amended Orde;. Supp. App. IT at 402, 1. 1-405, 1. 18. Instead, -
the Attorney General argued, “The order did include some—it wasn’t aﬁ exdct replica of the
word document which we submitted to you and it was essentially done after a significant period
of time.” Supp. App. I at 402, 11. 1-5 (emphasis added). The state acknowledged Hall’s
directive concerning propoéed orders, buf then argued that because the “signiﬁcant period of
time” i)etween the remand and the issuance of the Amended Order was sufficient for the PCR

court’s review, Hall and Pruitt’s requirements “were satisfied for the purposes of the remand.”

Supp. App. II at 402, 1. 6-403, 1. 7. - The Attorney General also argued that a presumption should
exist that a judge has reviewed a pfoposed order before signing it, but did not cite any specific
evidence or example showing meaningful review. Supp. App; IT at 404, 1. 10-405, 1. 18.

. Petitioner replied, “I don’t know of any other way to interpret the Supreme Court’s remand order

when it’s read together with Hall and Pruitt is that it intended'the Court to draft its own order.
The amended order in place is identical, in all material respects, to the original or‘der,l and I don’t
beiieve that the Supreme Court.sent this case back in a death penalty case merely as a
- proofreading exercise.” Supp. App. II. at 406, 11. 1-11. |

The PCR judge stated, “When Irecei§ed that first set.of proposed orders from both sides; ‘
I’'m known as a speed reader.’; Supp. App. II at 407,011. 4;5. Juége Bufch took a coupl'e\ of
courses about speed reading” on the suggestion of Judge Kinard. Supp. App. II at 407, 1L. 5-7.
Judge Burch stated he “went through those orders probably too hastily and I didn’t make any
corrections because of that. . I admit that. But the base order was exac’:tly asl I, as I saw the case

that was presented to me.” Supp. App. I at 407, 11. 4— 1“1'.
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Regarding preparation of the Amended Order post-remand, Judge Burch stated that he
- and his law clerk spent numerous hours “going through all these documents.” Supp. App. II at
407,11. 12-14. The PCR judge then said he left some errors in the document on pﬁfpose:

And even after we loaded the final proposed order, and after all my changes and .
adjustments, after we loaded that, I even instructed [my law clerk] to not make
some corrections on purpose to prove to everyone that could possibly be.
concerned on this case that I was involved in redrafting that order and there were
many changes made.

As I said, T purposely asked him fo leave some errors in there so I could
initial them to prove that point, and I even took the extra step to call the Clerk of
the Supreme Court to let them know over there that I had purposely done that to
prove what I'm stating.

Supp. App. II at 407,» 1. 14-24 (emphasis addod). |
After hearing arguments on the Rule 59(e) motion, Judge Burch took the matter under
'_ advisement.” Supp. App. II at 415, 1L 11:_13'. The PCR court stated, “I’'m not goimaApli’t
AppeHate’é or Applicant’s counsel in a ofecarious sitoation by fcisking for'proposed ordefs. I
think I can handle that on my own, but, once again, I certainly disagree with any proposition tﬁat
trial judges can not ask for proposed orders.” Supp. App. II at 415, 11. 13-17. The court said that
without proposed orders, the _]udICIal system ‘would lock down” because of a lack of resources.
Supp. App. Il at 415, 11. 17-21. Judge Burch then ?sked for “very brief briefs” from the parties.
Supp. App. II at 415, 11. 22-23. Petitioner and the state filed supplemental memoraoda. Supp.
App. 431 and 442. | |
Almost two-and-a-half years passed between the aboxée-desori'b'od hearing and the next
hearing, held February 20, 2019. Supp. App. II at 493. Petitioner briefly restated the failure to
comply with due process and this Court’s remand Order. Supp. App. II -at 496, 1. 14-497,1. 7.

Judge Burch again stated his disagreement with petitioner “that we just simply copied something

11,



Ihere.” Supp. App. IT at 497, 11. 8-15. The court eXplained that the delay was because his law
clerk suffered a severe illness and that the court also became ill. Supp. App. I at 497, 1. 15498,
1. 3.

The Attorney Ge@eral restated *its} ‘position and near the conclusion of his argument,
stated, “Now you ask hdw we can bring this matter to completion. I would submit that to
expedite the process, I know he may object, but to ask each side for a proposed order.” Supp.
App. Il at 500, 11. 5-10.

Petitioner again argued that in addition to the original due process concerns regarding the
proposed order, that it had been “almost nine years since the last PCR witness ‘testified’; and
“over 16 years since the crime.” Supp. App. I at 501, 1l. 13-19. Petitioner argued that due
process required a new PCR hearing. Supp. App. II at 501, 1I. 6-19. Judge Burch stood by his
prior ruling and reasoned that this Court had not “barred asking for proposed orders.” -Supp.
App. T at 501,1.20-502, 1 11. . |

judge Burch then asked for “another brief and along with any proposed order you may -
want me to review.” Supp. App. I[ at 502, 11. 12-16. Petitioner objected to tfle submission of
proposed orders. Supp. App. II at 502, 1I. 17-23. Petitioner argued that any order regarding the
- recusal 'and due process deficiencies concerniﬁg the proposed order a&opﬁon “needs to come
from Your ﬁonor. I don’t' believe it is propér for either party to suBnﬂt a proposed ;order.-” Supp.
App. T at 502, 11. 21-22. _

On March .26; 2019, the Attorney General submitted via email a Word ve;rs‘ion and a pdf
version-of ‘a proposed ordér denying petiﬁone?s motions. Supp. App. II at 565. Judge Burch
signed the Attor.ncy General’s pfoposed order without making a single change éxcept adding

page numbers. Compare Supp. Ai)p. II at 567-606 with App. 607-40.

12



Discussion
If, applying after conducting a de novo review this Court determines that Lindsey is not
entitled to a new sentencing hearing, Due Process requires a new PCR hearing. Prf;‘s“erﬁving the
reputation of our judiciary requires a new PCR hearing. Enforcing the integrity of this Court’s
Orders and juriéprudence requires a new PCR hearing. This Court did not remand petitioner’s
case fér proofreading or to whitewash the seriops due process violations inherent in the
wholesale adoption of the Attorney General’s proposed order. The PCR court refused the
opportunity offered by this Court with the remand. The problems that caused the remand—over
five years later—are unchanged. The actions by the state and the PCR court have respectfully
left this Court with no option but to grant Petitioner Marion Lindsey a new PCR hearing if a new
sentencing hear is not granted.
| The Fifth and Fourteenth Amendments to the United States Constitution guarantee that
no citizen shall be deprived “of life . . .without due process of law.” U.S. Const. amends. V,
XIV. See also S.C. Const. Art. I, § 3._ “The Due Process Clause entitles a person to an impartial

and disinterested tribunal in both civil and crirninél cases.” Marshall v. Jerrico, Inc., 446 U.S.

238; 242 (1980). “The neutrality requirement helps to guarantee that life, liberty, or property
will not be taken on the basis of an erronemls or distorted conception of the f-acts or the law.” Id.
“At tile same time, it preserveé both the appearance and reality of fairness, generating the feeling,
_ o important to a popular government, that justice has been &one. ....” Id. (internal quotations
and citations omitted).

Signing a proposed order that will send a man to his death without réading it—or perhaps
ohly “speed reading” it—violates these bedrock tenets of due process. | Post-remand, the PCR

court corrected the typographical errors found and catalogued by petitioner. It made minor
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stylistic changes. But in every material respect, the Amended Order is the same as the Attorney
- General’s first proposed order. The PCR court even—over objection from petitioner—refused to
- draft its own order denying petitioner’s Rule 59 mbtion and again ‘adopted the Attomey
General’s proposed o;der without making changes. |

“[A] judge’s impartiality might reasonably be questioned when his factual findings are

ot supported by the record.” Ellis v. Procter & Gamble Dist. Co., 315 S.C. 283, 285, 433
S.E.2d 856, 857 (1993). In Ellis, after the court held a hearing, one of the parties submitted an ex
parte memorandum Id. at 284- 85 433 S.E.2d at 857. After the filing of the appeal, the other
party learned of the ex parte submission and obtamed a remand from the Supreme Court “for
factual findings regarding the effect of the ex parte communication.” Id. The trial judge found 4
that the memorandum had no effect on his ruling: Id. Despite the trial judge’s finding, this

Court reversed. Id. As part of its feasoning for reversal, the Court stated that one of the judge’s
findings was unsupported by :t'he record. Id. The Ellis Court found “evidence of judicial

- prejudice,” in part based on the unsuppdrted factual finding could cause a reasopaible person to
question the trial judge’s impartiality. Id. As appellémt argued below, “[i]f a judge’s impartiality
might be questioned when factual ﬁndings are not supported by the record, it certai,‘»nlgl follows

-that -a judge’s impartiality might be questioned when he likel); did not .read hlS first order and
ignored the Supreme Court’s mandate in issuing a poorly camouflaged version of .the first order -

" as an Amended Order.” Supp. App. II. 319:

In contrast to the judge’s actions here and in Ellis stand the trial judge’s actions in Ee_l

v. Patel, 359 S.C. 515, 524, 599 _S.E.2d 114, 118 (2004). In Patel, one of the parties got tmee

state senators to send the judge letters regarding the case. Id. Reviewing the judge’s actions, this

Court wrote he “acted promptly to alleviate any perception of injustice” by writing to the
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senators éxplaining he could not conmsider their letters and informing all parties of the
- communication. Id. The judge Ain Patel was faced with a problem not of his own making,
reacted quickly and properly, and this Court affirmed his actions. Q

Here, the problem is of the PCR judge’s own making E(at the urging of the Attorney
Genéral). Unlike the judge in Patel, the PCR judge here “doubled down” on his initial ﬁnproper
actions by attempting to issue a barely disguised version of the origiﬂal Order apd ihen also
adopting the Attorney General’s Rule 59(e) proposed order in foto. Despite being given the
opportunity by this Court to correct the due pfocess violations, the PCR judge pressed on with
the same exact mistakes that caused the 2014 remand.

The PCR court adopted the Attorney General’s reasoning that the demandé of H_al\l_ and
Pruitt are satisfied if a -signjﬁcant period of time passes between the submission of the proposed
order and its signing. Supp. App. I at 609;17. If this reasoning were valid, tﬁere would have
been no need for this Court to remand the case in 2014. Sixty-nine (69) ciays élapsed between
the day the Attorney Geﬁeral subﬁlitfed its proposed ordér in June 2011 and the, day Judge Burqh
signed it in August 2011. Supp. App. at 6. App. 3727. Sixty-nine days is adequate time for
review of a document; but the important quesﬁon is whether the proposed order was actually -
reviewed at all. |

Thls ‘:Cg)urt certaixily did not remand Becaﬁse of a lack of time Spellli with the original
proposed order. The Court’s remaﬂd Order directed compliance with Pruitt apfdA Hall. The
operative part of Pruitt and Hall was pot the time for review as suggested by the Attorﬁey

General and adopted by the PCR judge. The direction of Pruitt and Hall was that judges draft

their own orders in PCR cases. This Court’s recognition of that failure led to the 2014 remand.

It is therefore illogical to argue that the lapsé of time which again bi‘oduces iio éhanges can
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satisfy the remand’s requirements. The PCR court’s minor stylistic changes and -correction of
typos from the Cafalogue of Errors will not fool thié Court.

The wholesale adoption of the Attorney General’s proposed Rule 59 order further sﬁows.
' the PCR court’s disturbing refusal to comply with the remand Order. Once again, the PCR judge
signed thé Attorney General’s proposed order verbatim with no material changes.! And once
again, ‘the evidence indicates that the PCR judge may not havg even read this proposed order
before signing it. Petitioner has identified fifty-nine (59) identical typographical -errors in the
proposed Rule 59 order and the Order signed by Judgé Burch. A list of the identical errors is
attacﬁed to this petition as “Exhibit A.”. This error rate (1.475 errors per page) is actually higher
than the rate of the errors in the 2011 orders that caused the remand (0.82 errors per page). That
the PCR court would commit the exact same mistake indicates no ability §r appetite to follow
this Court’s instructions.

The ﬂagr’ant‘ defiance of this Court by the PCR court is similar to the twin reversals in the

death penalty cases of State v. Jones, 343 SC 562, 541 S.E.2d 813 (2001) (hereinafter, “Jones

I’”) and State v. Jones, 383 S.C. 535, 681 S.E.2d 580 (2009) (hereiﬁafter, “Jones II””). In Jones I,
this Court held that -expert testimony about “barefoot insole impressfoﬁ” did not meet the
reliability and scientific reqﬁirements for admission, and reversed. Jones I at 571-74, 541 S.E.2d
at-818-19. .inc;edibly, during »the ret;ial, despite this éourt’s reversal, the state sought and again )
obtained the admission of expert testimony about “barefoot insole impressions.” M, at
548-58, 681 S.E.2d at 586-92. Confronting the same issue again eight years later, this Court

wrote, “Based on our decision in Jones I and the lack of any subsequent research developments

' The only changes are the addition of page numbers and a horizontal line separating footnotes
from the main text. No other changes were made.
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which would validate “barefoot insole impression” evidence, wé find the trial judge erred in
denying Jones’s motion to suppress this-evidence. Jones II at 550,'681 S.E.2d at 588. This
Cm;rt again re’versed J Onés’ com?ictién and death sentence. Just like in Jones II, thié,Court, is
again confronted with a lower court making the same errbr (at the state’s urging) despite explicit
instructions to the contrary and should reverse to ensure compliance witﬁ its decisions.

Even if-this Court concludes that due process does not require reversal and a new PCR
hearing, this-Court should pay no deference Ito-the lower court’s findings and review petitioner’s
appellate‘ issues de novo, as they will be reviewed in federal habeas should the lower court’s

Orders stand. See Jefferson v. GDCP--Warden, 941 F.3d 452 (11% Cir. 2019) (hereinafter,

“Jefferson II”). The Eleventh Circuit’s decision in Jefferson follows from the Supreme Court’s

remand in Jefferson v. Upton, infra.

In the subégquent Jefferson habeas: proceéding following the Supreme Court’s remand,
the federal district court allowed extensive discovery regarding whether the state habeas court’s
procedures Were “consistent with due process.” Jefferson II, 941 F.3d at 462-65. The_stafe
habeas judge was deceased. Id. at 463. But the district judge allowed the aSsistanf attorney
geﬁeral and the state habeas judge’s law clerk to be deposed. Id. at 462-63.

The law clerk cc;uid not recall the judge giving any instructions fo the attorney general
jabout h_c;w to draft the- o-r_der. Id. at 463. The clerk did not “recall ever réceiving or reviewing
the proposed order or doing any re_search on 1t” Id. at 463-64. The judge never asked the law
clerk to “review the order or to do any drafting with respect to the order.” Id. at 464.

The Eleventh ‘Circuit found that the étate hﬁbeas judge “executed an .orde'r that, except for
the concluding sentence, the date, and his signature on- the final page, was identical to the_q

proposed order drafted by the State‘.”, Id. Hére, the only differences were the date and signature.
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The Eleventh Circuit also performed a textual analysis of the two orders. Id. at 464-65.
The Court found that the state judge “did not correct many misspellings, grammatical €rTorS, Or
aﬂy mjscitations» :t’o.cases."’ Q at 464. The Eleventh Circuit then listed twenty-one (21) identical
errors in the two documents. Id. at 464-65. Several exampié:s of the errors were: “battery”
misspellgd as “batty”; “inéorrect usage of “state’s”; use of “institute” instead of “constitute.” Id.
In corﬁparisqn to the twenty-one (21) identical errors in Jefferson:]I, petitioner’s Cgtalogue of
Errors'identiﬁed one hundred fifty-five (155) identical errors. Supp. App. II at 358-62. One
of the errors used “shit” insteéad of “shift.” App. 3688. Supp. App. II ;?lt 361. The district jﬁdge
in J efferson II concluded that. “the state habeas céurt had not éfforded Jefferson a full; fair, anq
adequate hearing consistent with due process, and, thus, that the state habeas court’s findings
were not entitled to a présumption of correctness.” Id. at 471. The Ele\féﬁth Circuit upheld both
this finding by the district court and the reversal of Jefferson’s death sentence. Id. at 474, 487.

This Court has the opportunity to remedy both the denial of due process to petitioner- and
to prevent an embarrassment to our state’s judicial system like What' happened to Georgia in
Jefferson II, This Court’s concerng that caused Fhe 2014 remand remain uncorrected. This Court
should review petitioner’s claims de novo and grant a new' senten(;ing hearing, or, in the

alternative, reverse and grant Petitioner Lindsey a new PCR hearing.
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EXHIBIT A

TABLE OF IDENTICAL ERRORS
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Catalogue of Errors in the State’s Proposed Order Denying Motion

to Recuse and Order Denying Motion to Alter/Amend

TEXT OF ERROR OR EXPLANATION OF

ERROR | PAGE | TYPE OF ERROR
NO. NO. OF ERROR
' ERROR '

1 1 Word Omission “before this [ ] pursuant to” - “Court” is omitted

2 1 Typographical/Citation “310 S[,] E[,]2d 254" - commas used instead of periods

3 2 Singular Instead of Plural “memorandum” instead of “memoranda” ]

4 2 Word Omission “post-[ 1" ; “hearing” is omitted, should be “post-hearing”

5 2 Subject-Verb Disagreement | “provide” instead of “provided” ]

6 2 Singular Instead of Plural “memorandum” ipstead of “memoranda”

7 2 Incorrect Word Choice “and” instead of “an”

8 3 Typographical/Citation In footnote: Unmatched bracket - “Hall [v. Catoe”

9 3 Typographical/Citation In footnote: Double comma - “(2004) [,,] and”

10 4 Incorrect Word Choice “[If] fact, the Court” - “If” instead of “In”

11 . 5 Typographical “In Hall, the Court” - “Hall” should be underlined

12 5 Grammatical “...challenging [his] impartiality” - “his” refers back to
Appellant when intention is to refer back to the Judge

13 - 5 Singular Instead of Plural In footnote: “memorandum was received” - instead of
memoranda were received

14 6 Capitalization In footnote: “May 2, 2011, [Tlhe Court”

15 6 Typographical/Citation Unmatched bracket - “423 S.E.2d 127 (1992),] and Hall”

16 7 Typographical/Citation “[See] 560 U.S. at 292” - “See” should be underlined -

17 7 Inconsistent Citation Style | “See Jones” italicized instead of underlined

18 9 Singular Instead of Plural “order” instead of “orders”

19 9 Typographical/Citation “267 Ga. 605, 607-608(3),”

20 10 Incorrect Word Choice “no judge could never” instead of “no judge could ever”

21 11 Repeated Word “counsel for Applicant counsel”

22 11 Typographical “Sixth[.] Eighth[.]”- periods used instead of commas

23 12 Unknown Emphasis “(emphasis added)” — when no emphasis in preceding
sentence/paragraph

24 13 Word Omission “addressed in [ ] Order” - “the” is omitted

25 17 Missing Apostrophe “showing the tape[ ]s existence” - no apostrophe for possessive

26 17 Subject-Verb Disagreement | “Applicants reasserts” instead of “Applicant reasserts”

27 18 Typographical “himselff ],” - unnecessary space before comma

28 21 Incorrect Word Choice “Altering the judge” instead of “altering the judgment”

29 23 Typographical/Citation “Id.” should be underlined

30 23 Word Omission “it [ ] clear” - “is” is omitted

31 23 Word Omission “that [ ] Court” - “the” is omitted

32 23 Nonsensical Sentence “To the contrary...” - Run-on, nonsensical sentence

33 24 Typographical In footnote: “had feed” instead of “had fed” - Repeated error
from original Order when quoting the original Order

34 24 Nonsensical sentence - In footnote: “he was running drugs” - incorrect word/verb
usage make sentence unintelligible

35 25 Word Omission “that [ ] probative” - “the” is omitted .

36 25 Grammatical In footnote: “questions it[ ] relevance” - missing ““ ’s ”” for

. possessive

37 25 Grammatical/Tense “violate” instead of “violated” -

38 26 Nonsensical Sentence “the Court addressed the limited ...”

39 26 Typographical Block quotation mistakenly begins with a period
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40 28 Grammatical “record’s” - improper use of apostrophe

41 28 Typographical “pages 13-14[,] The proper” - comma instead of period
42 30 Word Usage “because...and therefore” - improper word usage with clauses
43 30 Lack of possessive “defense team[ ] consideration” - should be “team’s”

44 31 Grammatical/Tense “he not specifically retains” — should be “he [did] not

- specifically retain[ ]”

45 32 Typographical “basis. They” - period instead of comma

46 32 Typographical/Citation “[See] Strickland” - “See” should be underlined

47 32 Incorrect Word Choice “harmless” instead of “harmful”

48 32 Grammatical “prosecutor lay in wait” - unintelligible

49 33 Typographical/Citation In footnote: “[See] Morva” - “See” should be underlined
50 33 Incorrect Use of Possessive | “experts’ core opinion” - should be “expert’s core opinion”
51 33 Lack of Possessive “Lindsey[ ] own” - should be “Lindsey’s”

52 36 Typographical/Citation “Belmontes , 130” - unnecessary space after Belmontes
53 37 Incorrect Word Choice “than” instead of “that”

54 37 Typographical/Citation | “Id.” should be underlined

55 37 Typographical/Citation “Id.” should be underlined .

56 38 Typographical/Citation “In [Bowman]” - “Bowman” should be underlined

57 39 Singular Instead of Plural “inmate” instead of “inmates”

58 39 Singular Instead of Plural “incident” instead of “incidents”

59 40 Subject/Verb Disagreement

“Motion [is] not” - should be “are”
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2.

Trial counsel rendered ineffective assistance, in derogation of the Sixth, Eighth, and

Fourteenth Amendments to the United States Constitution by failing to conduct an adequate

mitigation investigation and failing to prepare and present an adequate mitigation case at trial

especially where counsel did not hire a social_ work expert who could testify regarding

petitioner’s miserable upbringing, where counsel hired an inexperienced forensic psychiatrist on

month before trial, and then failed to prepare her to testify to petitioner’s considerable prejudice.

Relevant Facts

Trial counsel Michael Bartosh waited until one month before petitioner’s capital trial to
begin preparations. Two years elapsed between petitioner’s arrest and his trial. In those two
years, Bartosh failed to: (1) assemble his trial team; (2) hire and prepare a psychiatrist; (3) hire
an investigator; (4) obtain all of petitioner’s medical, school, and incarceration records; (5) hire a
social worker who could investigate peti.tioner’s miserable upbringing; and (6) interview and
prepare witnesses. The ABA Guidelines for Death Penalty trials advise, and the Sixth, Eighth,
and Fourteenth Amendment require, that all of these things should have been timely and
thoroughly done.

The crime in fhis case was committed on Septembe-r 18, 2002. No evidence exists
showing any‘pr—eparation by Bar_tosh for petitioner’s trial until nearly two years iater when
Doug Brannon was hired as second chair on March 5, 2004. No significant work was done until
April 16, 2004, when Lenora Topp was hired as a mitigation investigator. The trial began one
month later, on May 17, 2004.

Doug Brannon was second chair. App. 2300, 1l. 8-14. This was the first and only capital

case for Brannon. App. 2296, 1. 24-2297, 1. 1. Bartosh delegated the guilt phase to Brannon.
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App. 2300, 11. 8-14. Bartosh, who died before Lindsey’s PCR, was solely 'responsible_ for

sentencing. App. 2310, 1L 1—"13.’ Brannon was not giveﬁ any records, -memoranda-, or any

information. App. 2312, 1. 9-14. Karen Quimby was third chair and began approximately one

month before the trial. App. 2517, 1. 9-14. Quimby’s “limited role” was to be a liaison between

Bartosh and Topp and to organize the ﬁle and she had no knowledge éonceming trial strategy.

App. 2520, 1. 4-2521, .1.1'7.‘ Topp wag the mitigation investigator and did not testify at trial.

Topp had never beén a rnitigaﬁon investigator before. App. 2405, 11.\ 19-22. éhe only had two

interviews with petitionef (both without Bartosh present). App. 2409, ll.. A16-19; App 2426, 1.
, 25—2427, 1. 6. By the time of the PCR hearing, Topp was no longer an investigafor and sold

batteries online. ‘App. 2390, 11. 21-24.

“Topp’ ‘s-billing invoi-ce shov‘vs her first involvement was April 16, 2004, one month prior
to trial. App. 2944; Aﬁp. 2393, 11. 8-18. On her first day on the job, she had to get petitioner to,
" sign a medical records release because de}ense counsel had yet to obtain one. App. 2944; App.
2394, 11 5-18. Before trial, Topp spent only forty hours and “did not have sufficient time to do
the work _t_hat w,asv,needed.” App. 2396, 11. 12-15; A_i)p. 2397, 1L 11-12.- Trial counsel never
. asked Topp to generate a genogfam, family tree, or any other demc;nst.rative exhibit that could
show the jury the Lindsey family’s {)éckground. App. 2397, 11.- 19-23. |

Topp conducted tﬁe defense team’s ﬁrst interviéw with petitioner’s mother only two days
before trial, on May 15, 2004. App. 2398, 1. 8-25; App. 2400, 1. 6-19. Topp v;/as still seekihg
records even-during the course of the trial. App. 2403, 1. 23-2404, 1.-3. She did not obtain
medical releases from petiﬁoner’$ aunts, Robin Pilgrim (a/k/a Robin Keith) and Bessie Smith,
" until during the trial (May 215t\and May 24%, respecti>ve;l$f) and did not get their medical records

App. 2404, 11. 4-16; App. 2951-52. Bartosh never asked her to get any family records other than
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petitioner’s.y App. 2404, 11. 17-19. Topp ;‘d{dn’t do any, any witness. interviews at all. It was
trial. They were here coming aiid ‘going.” App. 2436, 11. 21-25. Topp infofmed Ba‘r%os‘h about
potential mental health problems in the Lindsey family, but it was too late to do anything about
it. App. 2439, 11: 5-13; 2444, 11. 14-25.

Bartosh-called Dr. Margaret Melikian as an expert in forensic psychiatry at sentencing,
but did nth retain her until épproximately a month before trial. App 2882, 1. 3-11. She got
- medical records from Bartosh approximately three weeks before trial and had only had one visit
with petitioner. App. 2882, 1. 4-25. Melikian knew she could ﬁot be prepared for trial, but
Bartosh left it to her in a coﬁference call to persuade judgé Few to postpone the case. App.
2892,1. 1-2894,1. 7. Bartosh did not e:v.en participate in the qall. App. 2893, 11. 1-8.

Bartosh failed to call neuropsychologist Dr. Tora Brawley at trial. App. 2355, 1. 6-9.
Bartosh first called hef on April 12, 2004. App. 2356, 1l. 6-7. During her only visit with
'petitioner, Brawley administere_d tests with a “bottom line'ﬁndi;lg.was that there [were] somé .
scattered’neuropsychological deficits, anq I recommended that they obtain medical and schdolv
records and speak with collateral séurces of information to further investigate thié.” App. 2357.
Petitioner told Brawley that, as a child, he had fallen 6n the steps and hit his head sever?il times;
that he was run over b): a car at age two and had surgery on- ‘h-j-s:fvace; he had {)een 1n twé). or three
moto;cycle Wrec;ks; had a history of mjgrainefheadélches; andmsuffered a self-inflicted gunshot
Wduqd in 2002 (the shooting). App. 2358, 1I. 6-14. Brawley had no records to corrqborafe‘ what
petitioher told her. Concerning his educational background, petitioner incorrectly reported to
Brawley >that he had repeated' the 1% grade, f@shed the 9th grade, and quit the .10th grade. He
told‘ her that he had to repeat the 7th éade. In actuality; petitioner;s school records showed that

he failed the 1% gfade, failed the 8™ grade three; times and was advanced to the 9™ grade at the
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age of 16 or 17, and then dropped out of school. App. 2805, 1. 14; 2806, 1. 20-2807, 1. 1. He also
said that he had'speéch therapy and learning classes because his speech was not good and that he
had problems spelling. App. 2358, 11. 15-23.

Petitioner told Brawley about a suicide attempt when he was twelve and another suicide
atterpt in 2001. App. 2359, 1l. 2-6. When he was twelve, petitioner was hospitalized after
taking an overdose of pills when his mother told him she did not love him. App. 2372, 1L. 2-8.
Petitioner’s 2001 suicide attempt was provoked by problems with his wife and petitioner’s
cousin had to take a gun aWay from him. App. 2372, 1. 9-11. He also told her about a third .
suicide attempt in August of 2002 when he planned to drive his truck off a cliff. App. 2372, 1.
'12-15. Brawley found that petitioner’s brain did not function normally: severely impaired speed
of mental tracking; severely impaired verbal fluency; severely impaired confrontation ﬁanﬁng;
below average immediate verbal memory; severely impaired verbal learning ability; and
impaired ability to copy and recall a complex figure. App. 2360, 1. 4-2362, L. 6. Without
medical or school records, Brawley could not tell what caused these brain dysfunctions. App.
2362, 11. 10-18. She could not remember why Bartosh did not call her to testify even though she
gave Melikian a written report and recommended getting records and doing interviews. App.
2375, 11. 10-15; App.>2365, 11. 12-19; App. 2365, 11. 20-25; App. 2366, 11. 1-17. .

'fhe defense team -fajled t;) preserve crucial mitigating evidence from Rod Tullis, a lawycr ;
in Spartanburg. Tullis began representing petitioner in the late 1990s, including domestic issues.
App. 2447, 11 11—14; App. 2448, 1. 12-2449 1. 2. Petitioner’s biggest concern was access to his
children. App. 2430, 1. 7-10. Petitioner was; concerned about how Nell’s new boyfriend would

affect his relationship with his sons. App. 2451, 11. 12-21.
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‘ On the day of the shooting, Tullis left his office around noon but heard ébouf thé shooting
on the-news and immediately went backto his office to prepare a notice of representation. He
listened to his answering machiﬂe and hf;ard a message from petitioner that was recorded after
Tullis left hlS ofﬁée and before th_'e shooting—very likely within an hour of the shooting. App.
2453, 1. 3-2454, 1. 3. Tullis described the message at the PCR hearing:

I heard Mr. Liﬁdsey’s voice there where he was trying, he was calling r—ny' name
and was asking for me to pick up the phone, and that he needed to talk to me, that
— — he sounded very djstressed, very distraught. He — it was a disturbing tape to
listen to because of, of how he came off emotionally on this, on this tape. . . . He
wasn’t angry or agitated at all. That was what was so frightening about it. That
he was very distraught, very emotionally down and upset. Not manic at all.
App. 2453, 1. 17-2454, 1. 11.. The tape wés a “mini, micro cassette.” App. 2453, 1. 15-17. After
the shooting, petitioner’s mother gave Tullis several suicide notes written several weeks before}
the shooting. App. 2456, 11. 5-18; 2479, 1l. 9-14; 2991. Petitioner wrote his mother apd brother
that they “won’t have to wérry anymore” about him and Nell that‘she should “always k;now I
love you anci the boys,” and wrote his son, “If I couldn’t be with y’all as a family I don’t want to -
be here -anymore.” App. 2985. Tullis gave Bartosh his entire file, including the originai
answering machine microcas‘s‘ette and the suicidé notes and described the tape to the state. App.
2456, 11. 5-18; 2473, 1l. 19—25. Bpannon testified that he never sawvthe tape or suicide notes. -
App. 2350, 11. 12-16; 2307, 11. 5-18. It now seems apparent that Bartosh lost the Tullis answering
machine tape, which could have coun£ered the state’s powerful tape of the actual shooting. The
defense did not subpoena Tullis to testify at trial, which surprised Tullis because of his-
invoivement with petitioner’s fa@y. App. 2460, 11. 19-20; App. 2;162, 11. 9-13.
Bartosh failed to intérview -and prepare witnesses for trial. Bartosh did not call a
paramedic, Vincent Bell, who attended petitioner after the shooting and would have testified that -
petitioner said he wanted to die. App. 2383, 11. 9-16. Bill Burton, a friend of petitioner’s from
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their youth who now runs tﬁe United States division of a German chemical company, testified
that his'sole preparation with Bartosh was the same day of his trial testimony with a group of
other witnesses. App. 2588, 1. 23-25809, 1. 23. Burton did not ask for mercy durihg his testifnony
at trial, but would have done so if asked. App. 2067, 11.. 19-23; 2600, 11. 3-8. Burton’s mother
Patsy (who did not testify at trial) “would certainly have asked for mercy.” App. 2607, 11. 4-5.

Virginia Lindsey, petitioner’s mother, only had a single one-hour pretrial meeting with
the defense team approximately two weeks before trial and no contact in the prior eighteen
months. App. 2648, 11. 4-2650, 1. 14. Petitioner’s aunt, Bessie Smith, said her only conversation
with the defense team was for about 40 minutes approximately a week before the trial. App.
2700, 11. 10-20. She refused to answer personal questions about herself “because I wasn’t the
one on trial.” App. 2701, 1l. 10-16. Smith did not ask the jury for mercy at trial. Steven Pilgrim,
.petitioner’s uncle, only met with the defense. team for about 30 minutes during a group meeting
the day before the- trial started. App. 2726, 1I. 1-22. The defense did not get a medical records
release, even though he had a history of mental illness. App. 2727, 1l. 2-19. Incredibly, the
defense team told Pilgrim not to ask for mercy. App. 2728, 1. 25-2729, 1. 10. The defense never
contacted petitioner’s younger brother, Timothy Sims, who would have asked for mercy and
knew “more abo-ut Nell and Marion than anybody.” App. 2755, 1. 10-2757, 1. 21.

. The defense team failed to hi;e a social W;)I‘k expert who could investigate and congeal
petitioner’s history and his family’s hi‘st(')ry for the jury. At PCR, Jan Vogelsang was qualified as
an expert in clinical social work ;‘With expertise in bio-psychosocial assessments.” App. 2779, 11
1-4. Vogelsang conducted a bio-psychosocial assessment which provided a comprehensive
history of petitioner and- his family. App. 2779, 1. 7-9. Based on information she compiled,

Vogelsang testified about patterns of behavior she discovered in petitioner’s family. ‘App. 2782,
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11. 4-16. Vogelsang found patterns of abandonment, substance abuse; “mental, emotional, and‘
behavioral impairments;” séxually inappropriate behavior; and criminal domestic violence
chaiges, assaults, and incarcerations. App. 2784, L 24—2789, L. 3.

Vogelsang learned that petitioner’s uncleé used him as a courier in their drug dealing.
App. 2882, 11. 4-21. With an absent mother, by the eighth grade, “Marion hit the streets.” App.
2806, 1. 9-19. Vogelsang found a péttern of mental health problems in the_ family. Virginia
Lindsey, Robin Pilgrim, and. Bessie Smith all attempted suicide. App. 2814, 1. 7-16. Steven
Pilgrim began treatment m the 1990s for anxiety, depression, and panic attacks and “seems to be
preoccupied with thoughts about somebody putting the root on him or putting something in his
drlnk that will cause his penis to dra\y up inside him.” App. 2817, 11. 10-19. V(;gelsang learned _
that alm;)st everyone in petitioner’s family believes in r_nagical roots. App. 2817, 11. 20-23. She
testified that the idea of roots confused petitioner and further decreased his ability to solve
problems ~durin>g_ family conflicts. App. 2818, 11. 9—22 The pattern of violence in petitioner"s )
family was extreme. His uncle Willie “went to prison for 15 yearsrfor beating a man to death.” .
App. 2807, 1. 25-2808, 1. 1. His uncle Paul got into trouble with drugs and violent behavior.
App. 2808, 11. 1-2. His aunt Robin ended u—p in prisbn. ‘App. 2808, 11. 2-3. Petitioner lived under
a “constant threai_of harm.” App. 2808, 1. 21—23. ﬁe watched his uncleé burn his cat élive,
beat their girlfriends, fight eac;h other, and fight with other people in the community. App.' 2808,
1. 25-2809, 1."17. Many members, of the family were charged with assault and battery with intent
to kill and criminal domestic violence. App. 2809, 11. 10—13;:A‘pp. 3049. Vogelsang summarized
he; assessment by testifying that most people can handle “one or two stressors in our lives,” but

that petitioner’s multiple stressors and background affected his judgment and ability to control
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his impulses, placing him at higher risk of committing a serious act of violence. App. 2830, 1. 22-
2831,1. 13.

The defense team complefely failed to prepare its forensic psychiatrist, Dr. Margaret
Melikian. Bartosh did not contact Melikian until about six weeks before trial. App. 2882, 11. 3-
-1 1. Petitioner’s case was either her ﬁrst\ or second death penalty trial. . App. 2883, 1. 12-18. She
only accepted the case because she assumed the mitigation investigation had al;eady been done.
App. 2884, 11. 13-19. Melikian only received scant or incomplete records, foréing her to rely on
petitioner for information. App. 2882? 11. 4-2906, 1. 19. Melikian said, “Relying solely on the
defendant for a history is being out on the limb pretty far.” App. 2921, 1. 24-25. Even so, she
was only able to meet with petitioner one time for 2.5 hours. App. 2882, 1l. 21-25. Melikian
testified, “To see a defendant one time only in a death penalty case I would, I would not do
again. Icannot imagine doing that for any serious case.” App. 2923, 11. 16-18.

On May 18, 200.4 (duri'ng the trial), Melikian learned that Brawley would not be
testifying, and she would be putting Brawley’s information into the record herself. App. 2885, L.
22-2886, 1. 4. Melikian “didn’t feel comfortable doing that” so she requested a written report
from Brawley on May 20, 2004 (three days after the start of the trial). App. 2886, Il. 2-3. As the
trial grew closer, Melikian began to grow very concerned about the lack of preparation. App.
2891, 1. 20. Quimby made a note for Bartosh about her inabili-t<y to be ready. App. 3028.
Apparently in response to Melikian’s mounting fears, Bartosh then set up a conference call
between Melikian and Judge Few on May 12, 2004. App. 2891, 1. 20-2892, 1. 1. Melikian spent
forty-five minutes speaking with Judge Few about her concern that she could not be ready to

testify and trying to persuade him to grant a continuance. App. 2892, 1. 1-2894, 1. 7. No
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member of the defense team participnted 4in Melikian’s call with Judge few. App. 2893, 11.
" 1-8. Bartosh never formally asked for a continuance. App. 3622. None was granted.

The failure to prepare Melikian resulted in her destruction on the stand by the prosecutor,
specifically with regards to the devastating charge of malingering. She diagnosed petitioner as
suffering from “major depresﬂsive disorder.” App. 2002, 1. 24-2003, 1. 12. She stated tAhatv -
petitioner’s reconds from the Hall Instifute diagnosed him as malin'gering‘ because of his
imaginary friend, “Jimmy.” App. 2005 1. 7-14. Melikian did not diagnose petitioner as
malingering because the Hall Institute’s objective testing and Brawley’s testing did not support
it. App. 2005, 11. 7-24. |

'On cross-examination, the solicitor asked Melikian if she knew the first time Jimmy came
| into exi,stencel App. 2016, 11 23;24. Melikian stated, “by Mr I.dndsey's report, Jimmy came in
to exist[ence] when he was 15 and in the hospltal ”? App 2016, 1. 25-2017, 1. 1. The solicitor
then blindsided Melikian with the fact that the ﬁrst recorded mention of Jimmy coincided with
the day petitioner was served with the state’s Notice of Intent to Seek the Death Penalty. App.
2017, 1. 2-2018, 1. 25. Following this exchange, the solicitor again asked about malingering
which Melikian defined as “the conscious [feigning] of symptoms for a secondafj} gain.’; App.
2019, 11 6- 8 The solicitor asked whether a secondary gam “would be to avoid respons1b111ty
and succeeded in gettmg Me11k1an to admit that blarmng Junmy .was v‘a way to avoid
responsibility for the crime. App. 2019, 1L. 9.—10. Melikian résponded “That could be one of
them, yes.” App. 2019, 1. 11-2020, 1. 4. The solicitor asked Melikian about petitioner’s
interview with Narayan [that Bartosh djd not attend] and whether petitioner “pulled a chair
right next to him "and started carrying on a conversation with [Jimmy]?” To which Melikian

replied “yes.” App. 2020, L. 24-202.1,.1. 1. The solicitor repeated the question of whether
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petitioner was malingering five more times during cross-examination when asking her about
Jimmy, hammering this point homé each time with the jury. App. 2021, 1. 17; App. 2029, 1. 7,
"“App. 2031, 1. 6; App. 2037, 1. 25; App. 2039, 1.9.

Melikian also was forced to admit that she lacked important records and had not
interviewed important witnesses in formulating her opinions. App. 2026, 1. 16-2038, 1. 22. She
essentially admitted that she mostly relied on petitioner for information and talked to r;o one who
saw him the day of the crime. App. 2039, 1. 4—204;3, 1. 24.

Discussion

. The PCR Court erred by interpreting petitioner’s argument as only that trial counsel
failed to spend enough time investigating and preparing anlitigaﬁon case. While ap-pellate
counéel submits that the failure to iﬁvestigate and prepare until one month before trial is deﬁciént ‘
performance, what the PCR court failed to understand was that_;i“tvwas not only the léck of time -
spent, b‘ilt:”(i) the evidence the jury never heard; and (2) the-ineffective way the witnesses
testified that denied petitioner’s rights under the Sixth, Eighth, and Foufteenth Amendments.
The PCR court ignored the specific evidence from the‘ hearing that, had it béen prepared and
presented at trial, would have persuaded the jury to give petitioner a life sentence.

In order to..obtain relief based updn a claim of ineff(;ctive assistance of counsel, a

petitioner must show that counsel’s performance was deficient and such deficiency prejudiced

petitioner. Strickland v. Washington, 466 U.S. 668, 687 (1984). An attorney whose
tepresentation fell below an objective standard of reasonableness provided deficient
performance. Id. at 688. An attorney’s performance is measured against prevailing professional

norms. Id. at 688. As explained in Issue 1, the standard of review is de novo.
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-Thé PCR court erred in'refusing to ﬁse ‘.the ABA Guideiines as a tool to determine the
prevailing professional norms. Ignoring precedent from this Court and the United States
- Supféme Coqrt, the PCR court mistakenly refused to use the ABA Guideliﬂes. 'to measure trial
couﬁsel’s performance. “The ABA Guidelines provide that investigétions into mitigating
evidence ‘should coﬁprise efforts to di§cover all reasonably available mitigating evidence and
evidence to rebut any aggravating evidence that may be i_ntroducéd b)_/ the prosegut’or.”’ Wiggins

v. Smith, 539 U.S. 510, 524 (2003) (citing ABA Guidelines for the Appointment and

Performance of Counsel in Death Penalty Cases '11.4.1(C)(1989) (hereinafter,” “1989

Guidelines”); Rompilla v. Beaid, 545 U.S. 374, 387, n.6, n.7 (2005); Williams v. Taylor, 529

U.S. 362, 396 (2000); Harden v. State, 276 S.C. 249, 253, 277 S.E.2d 692, 694 (1981) (citing §

14-3.3 of the Standard for Criminal Justice); Ard v. Catoe, 37_2 S.C. 31_8, 332, 642 S.E.2d 590,

597 (2007); Council v. State, 380 S.C. 159, 172, 670 S.E:2d 356, 363 (2008).
The ABA Guidelines were revised in 2003, in between the shooting and petitioner’s trial.

ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty

Cases, Revised Edition February 2003, 31 Hofstra L. Rev. 913 (2003) (bereinafter, “2003

Guidelines”). At multiple places in its Order of Dismissal, the PCR court treats the ABA
Guidelines with dismissiveness. Supp. App. IT 112, 183, 253, 268-269, 272. App. 3551-52,
3624, 3697, 3712-13, 3716. The court misunderstood the I_Jnifgcd States Supreme Court’s

~ holding in Bobby v. Van Hook, 558 U.S. 4 (2009). The PCR court determined that Van Hdok

represented a retreat from United States Sﬁpreme Court precedent utilizing the ABA Guidelines.
Supp. App. Il 112. App. 3551. Citing Van Hook, the PCR court scorned the use of the ABA
Guidelines in addressing trial counsel’s failure to investigate and present an adequate mitigation

" case by perplexingly Hsting as unreasonable investigation requirements such basic steps as
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interviewing the client’s family members, neighbors, case workers, and doctors. -Supp. Ai)p. I
268-269. App. 3712-13.

Noiﬁing in Van Hook represents a reluctance by the Supreme‘ Court to use the ABA
Guidelines to measure an attorney’s performance. In Van Hook, the Supreme Court simply
reve;rsed the Sixth Circuit for applying the 2003 Guidelines to the conduct of trial counsel in
1985, stating the obvious fact that current standards of performance cannot be used to judge
eighteén-year—old actions by trial counsel. Van Hook, 130 S.Ct. at 17. The Court emphasized
the “narrow grounds” of its holding in Van Hook and that it should not “be regarded as accepting
the legitimécy of a less categorical use of the Guidelines to evaluate post-2005 representation.”
Id. at n.1. In a later decision, the Court recognized that the commént in Van Hook that the ABA
Guidelines ‘are not “inexorable commands” doeé not permit them to be ignored. See Padilla v. .
Kentucky, 130 S.Ct. 1473, 1482 (2610) (citing the “ABA Standards for Criminal Justice”) (non-
capitai case). After quoting Van Hook’s “inexorable commands™ statement, the Court explained
that ABA standards “may be valuable measures of the prevailing professional norms of effective
representation.” Id. Therefore, the PCR couft erred in relying on Van Hook for the proposition
that it could ignore the ABA Guidelines.

In .addition to trial -counsel’s failure to cofnply with the ABA Guideliﬁes, trial éounsel
also failed to meet constitutional standards fo:r_* e?fective assisjanc_e:: as demonstrated in the
opinions of the United States Supremé Court and of this Court. In Wiggins, trial counsel’s
nﬁti_gation -investigation'into Wiggins® life history consisted of two parts: (1) a written pre-
sentence investigation, which included a one-pége account of Wi_ggins’ personal history, aﬁd (2)
the state’s social services records docu-menting- Wiggins’ vari(;us placements in the state’s foster

care systerﬁ. Wiggins, 539 U.S. at 523. Counsel then abandoned their investigation of Wiggins’
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background. Id. at 524. The Court held counsel’s decision not to extend their investigation fell
short of prevailing professional norms in iight of their failure to retain a forensic social worker to
prepare a social history report, which was standard practice 1n the state at the time, and their
failure to investigate all reasonably available mitigating evidence, as mandated by the ABA
Guidelines. Id. |

In addition, the nggjns Couﬁ held counsel’s investigation was unreasonable due to the
evidence counsel actually uncovered in the social services records, which indicated Wiggins’
mother was an alcoholic, Wiggins displayed emotional difficulties in foster homes, and had
frequent, lengthy absences from school. Id. at 525. - The Court concluded “any rgasonably
competent attorney would have realized that pursuing these leads was necessary to making an
informed choice among possible defenses.” Id. The Couﬂ explained that “[i]n assessing the
reasonableness of an attorney’s investigation ... a court must consider not only the quantum of
~ evidence already known to counsel, but also -whetliler the known evidence would lead a

reasonable attorney to investigate further.” Id. at 527. See also Williams, 529 U.S. at 395;

Sears v. Upton, 561 U.S. 945 (2010); Porter v. McCollum, 558 U.S. 30 (20009).

This Court has also reversed death sentences for trial counsel’s failure to investigate and

present mitigating evidence during the- penalty phase. In Council v. State, 380 S.C. 159, 172,
670 S.E.2d 356, 363 (2008), this Court heid the trial-attorney’s decision not to further inves;tigate
.Couricil’s background and present even the minimal mitigating evidence ob_tajned was
umeasonable. According to this Court, and just as in petitionet’s case, couns¢1 was deficient in
failing to begin his investigation into Council’s background as soon as the prosecution served its
Notice of Intent to Seek the Death Penalty. Id. Despite the stroné cése of guilt against Council,

the trial attorney obtained only his juvenile justice records and state hospital records before trial.

34



Trial counsel did not request certain background records until the day of jury selection and did
not set up a meeting with the defense’s retained mental health expert, who had received only
1imi"ted records, until a month before trial. Id. Counsel’s conduct fell below the standards set by
) tile ABA. Id. at 172-173, 670 S.E.2d at 363 (citing 1989 Guideline 11.4.1(2)(C)). The late start
| and deficient performance in Council mirrors the case at bar.

Additional}y, this Court held the limited information obtained by uiel counsel should
have put him on notjce that Ceuncil’s ‘background could potentially provide pewerful mitigating
evidence. Id. at 173, 670 S.E. 2d at 363. Not only did trial cou_nselA_ unreesoriably delay in -
investigating Council’s background, trial counsel failed to conduct an adequate investigation. Id.
The retained mental health expert e\_'aluated Council for competency and criminal responsibility
only, had inadequate records, and met with Council only once, shortly before trial. Id. Trial |
counsel did not utilize the services of a social h1story 1nvest1gator despite avaulable fundmg Id.
Fmally, this Court concluded “it -was unreasonable for trial counsel not to obtain [Council’s]
family records.” Id. at 174, 670 S.E.2d at 363. “The limited records obtained by trial counsel |
‘;should have alerted h1m to the fact that the family was dysfunctional.” Id. at 174, 670 S.E.2d at

364. The identical factors contributing to a ﬁhding of deficient ~performarice in Council are -

present here. See also Weik v. State, 409 S.C. 214, 761 S.E.2d 757 (2014); Von Dohlen v. State,
360 S.C. 598, 608, 602 S.E.2d 738, 743 (2004). o

Trial counsel deficiently performed in several areas. The ABA Guidelines state that they
“apply from the moment the client is taken into custody and extend to all stages of e\;ery case:”
2003 Guideline 1.1(B), App. 3115; see 1989 Guideline 11.3, 11.4.1. This duty to begin
1mmed1ately is remforced by the suggested makeup of the defense team as cons1st1ng of “

fewer than two attorneys ... an investigator ... a mitigation specialist [and] at Jeast one member
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qualified by training and experience to screen individuals for the presence of mental or
psychological disorders or impairments.” 2003 Guideline 4.1(A)1 & 2, App. 3148; see 1989
Guidelines 11.4.1, 11.8.3(A), (D), & (F). “Counsel at every stage have an obligation to conduct
thorough and independent investigations relating to the issues of both guilt and penalty.” 2003
Guideline 10.7(A). Counsel may not “sit idly by, thinking that investigation would be futile.”
Comment to 2003 Guideline 10.7, App. 3216; see 1989 Guideline 11.4.1(C) & (E). “[P]enalty
phase preparation requires extensive and generally unparalleled investigation into personal and
family hiétory,” including: (1) medical history; (2) family and social history; (3) educational
history; (4) military service; (5) employment history; and (6) prior juvenile and adult correctional
experience. Id. and at App. 3217-18.
| As stated above, trial counsel failed to begin preparation immediately and sat idle until a
month before trial. Trial counsel failed to hire a mitigation specialist who could begin work
immediately and who was experienced in nﬁtigation investigation. As a result, no meaningful
mitigation investigation bégan until a month before trial. The second chair was not appqinted
until two months before trial. This failure to prepare was the seed of counsel’s errors in failing
to hire a social worker like Vogelsang, prepare witnesses, or obtain an expeffericed psychiatrist
and prepare the inexperienced Melikian. Trial couﬁsel failed to hire mental health experts who
could héve performed independent evaluations Vclose to the time of the offense. Trial counsel’s
performance was deficient with respect to‘these Guidelines.
Trial counsel also violated 2003 Guideline 10.11(J), which states that the defense lawyer
should attend any interview by any part of the government’s team. App. 3252-53 (emphasis

added);'see also 1989 Guideline 11.8.3(D). Bartosh failed to attend two interviews with the

state’s psychiatrist Dr. Pratap Narayan. App. 129. These interviews were of critical importance
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as it was Dr. Narayan who diagnosed petitioner as a malingerer. Had Bartosh attended,. he would
have seen Lindsey’s attempt to use Jirhmy to fool Narayan and could have warned Melikian.
Bartosh’s failure to attend these interviews with his client violated this guideline and prevailing
professional norms. )

Trial counsel also performed deficiently by not calling several witnesses who would have
aided petitioner’s mitigation case. The ABA Guidelines state that counsel should coqsider:

1. Witnesses familiar with and evidence relating to the client’s life and

development, from conception to the time of sentencing, that would be

explanatory of the offense(s) for which the client is being sentenced, would rebut

or explain evidence presented by the prosecutor, would present positive aspects of

the client’s life, or would otherwise support a sentence less than death; )

2003 Guideline .10.11(1?)(1), App. 3250-51; see 1989 G}Jidel'me 11.8.3@F)(1).

The failure to call Rod Tullis as a witness and preserve the answering machine tape is
extremely significant and by itself is grounds for reversal. Tullis could have testified regarding -
Vthe d'e_sp-on.dent and suicidal message petitioner left on his answering machine in the hours
immeflizitely before the incident. App. 2453, 1. 17-2454,1. 11. No reasonable strategy exists
that would justify the failure to call Tullis or preserve the answering machine tape.

Bartosh failed to .call Vincent Bell, the paramedic, who would have testified about |
petitioner’s self-inflicted head wound and the fact that petitioner told him to “Let me die.” App.
2383, 1. 9-16. Bartosh failed to call petitioner’s» brother, Timothy Sims, who knew petitioner
and his wife very well. App. 2756, 1. 18-2757,1. 5. Sims actually ap;.)roached the defens_e team
and begged td f[estify. App. 2756, 1. 18-2757,1. 5. No reasonable trial strategy exists that would
justify the failure to call Siﬁs. |

Trial cbunsel also failed to fully prepare and exploit the testimony of the léy witnesses

who did testify. Each of the lay witnesses testified regarding the almost nonexistent preparation
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for their testimony, which essentially consisted of a group meeting immediately before they took

the sténd.‘ Bartosh failed to obtain the medical records of Robin Pilgrim, Bessie Smith, and

Steven Pilgrim, who all had histories of mental illness, App. 2404,4 1. 14-16. The defense team
never even obtained a medical release from Steven Pilgrim. App. 2727, 11. 2419.

Trial counsel failed to have the lay _v_vitnesses ask for mercy for petitioner. A defendant in

a capital proceeding is permittéd to present witnesses .“who know and care for him and are

willing on that basis to ask-for mercy on his behalf.” State v. Torrence, 305 S.C. 45, 406 S.E.2d

315 (1991). Bill Burton, Steven Pilgrim, and Béssie Smith, all of whom testified at trial, failed
to ask for mercy. Bill Burton speciﬁcblly testified at the PCR hearing that he would have asked
the jury for mercy. App. 2600, 11. 3-8. Bessie Smith testified that she would “do what I could if
it was gonna help Marion.” App. 2701, L. 725—27A02, 1. 1. Stevep Pilgrim testified that he was told
by the defense team nét to ask for mercy. App. '2728, 1. 25-2729, 1. 10. Among the witnesses
Bzirtqsh failed to call, TimothSr Sims and Patsy Burton both testified they would have asked for
mercy. App. 2757, 11. 19-21 (Sims); App. 2607, 1. 4-5 (Mrs. Burton). The failure to have these
wit_nessesl ask for mercy and the failure to object to the trial judge’s erronéous ruling with respect
to requests for meféy constitute deficient perfcirmén_ce.

Trial ~chQunse1’s failure to prepare also led to deficient performance With respect to expert
witnesses. Trial counsel has a duty to call expert witnesses concerning a. defendant’s social
history and obtain all relevant supporting documentation. 2003 Guideline 10.11(F)(2), App.
3251; see 1989 Guidéline 11.8-.3(F)(1) & (2). Bartosh failed to call Brawley who could have
explained petitioner’s cogn'itive deficits. He. failed‘to call a social Work expert like Vogelsang
who coula hdve testiﬁed regarding petitioner’s personal and family history. Bartosh failed to

have petitioner seen early in the inv,est_igation by a psychiatrist and failed to prepare Melikian, an
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inexperienced forensic psychiatrist, who was hired a month before trial. The failure to call these
witnesses and to prepare the sole expert presented during sentencing was constitutionally -
deficient performance.

. Petitioner demonstrated substantial prejudice at the PCR hearing. Trial counsel’s failure
to investigate and prepare a complete and coherent mitigation presentation prevented the jury
from hearing.su.l’)stantial evidence that could have resulted in a life sentence. The PCR court
erred in concluding that because the jury heard some mitigating evidence that pet1t10ner could
not show prejudice The PCR court ignored the evidence and witnesses that trial counsel should

have presented to the jury at sentencing.

-

To show prejudice, a petitioner “‘must show tliat there is a reasonable probability tnat,
but for counsel’s unprofessional errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to undermme confidence in the outcome.’

Wiggins, 539 U.S. at 534 (quotmé Strickland, 466°U.S. at 694) Only one juror 1s needed to
prevent a death sentence. “A capital j Jury can recommend a life sentence for any reason or no

reason at all.” State v. McClure, 342 S.C. 403, 409, 537 S.E.2d 273, 275 (2000).

The PCR court fundamentally erred in its prejudice analysis. It determined that because
trial counsel presented some mitlgatmg evidence, that ipso facto petitioner could not show

prejudice. The United States Supreme Court directly rebuffed this approach in Sears V. Upton

- 561 U.S. 945 (2010). In Sears, a per curiam opimon? the state PCR court ‘fou_nd counsel’s
mitigation investigation was constitutionally -deficient, but in a “surprising” conclusion,
determined that the defendant was not prejudiced. Id. at 951-56. The state PCR court conchided
that “[blecause Sears’ counsel did present some mitigatit)n evidence during} his penalty pilase ..

‘[t]his case cannot be fairly compared with those where little or no mitigation evidence is
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presented aﬁd where a reasonable prediction of outcor-ne can be made.”” Id. (quoting the state
PCR court). The Court resoundingly rejected this interpretation of the prejudice prong of
Strickland and its progeny, finding that the presentation of some mitigation evidence dges not
foreclose inquiry into what should have b;aen uncovered and presented‘. Id. |
With respect to the witnesses presented at the PCR hearing who were not called at trial,
- prejudice is easy to demonstrate because the jury never heard theirr téstimony:‘ Petitioner was
sinStantially prejudiﬂced by trial-cou_nsel’s failure to call Tullis as a witness. Tullis ’could have
provided ke;/ testimony o'n multiple points that would havq: (1) rebutted the state’s aggravation‘
evidence; and (2) shown petitioner’s state of mind at the time of the shooting and its aftermath.
During its penalty phase‘ case, the state focused on violent incidents during petitioner’s
marriage. The state presented the testimony of C_eleste Nesbiﬁ, Sharon Smith, Cathy Mullinax,
‘ 'and Brian White who all testified that they saw petitionér beat hlS wife. (Nésbitt) App. 1775, 1L
15-24; App. 1777, 1L 5—9; Aép. 1779, 1. 5-16; (Mullinax) App. 1925, 1. 2-1927, 1._ 10; (Smith),
App. 1821, 11 5-8; App. 1823, 1L 2-7; (White) App. 1919, 1. 15-1921, 1. 7. Magistrate Judge -
Sarah Simmons also testified regarding a criminal domestic vioience chargerthat was pending
" against petitioner at the time of the shooting. App. 1931, I1. 10-25.

Thé Solicitor emphasized these incidents in his ciosing argﬁment. 'The Solicitor argued
that petitioner consistently beat his wife andv refused to use the court system to settle his disputes
with Nell about their marriage and children. TI;e Solicitor stated: |

I've got these two images doling [sic] in my mind. I've got a woman who
follows the system. She believes in the system. She takes out an arrest warrant.

He is processed. He is served. A judge tells him to stay away from his wife.

- That is somebody on that side. Then you’ve got Marion Lindsey who ignores

what a judge tells him and takes justice in his own hands and guns his wife down.
You want the context of the crime? There is the context of the crime.

App. 2115, 11. 14-23.
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Tullis would have blunted the force of these witnesses’ testimony and the Solicitor’s
argument. Tullis would have teétiﬁed that over the years, he got to know both petitioner and his
wi%e very well. App. 2447,1. 21-2448, 1. 5. .'He would have testified that petitionér had never
been convicted of any criminal domestic violence charge. App. 2482, .ll. 16-22. Regarding the
past incidents of violence against Nell, Tullis “had a lot of contact with Mrs. Lindsey also, and,
in fact, Mrs. Lindsey was the main one who would come and pay m)./ fees for her husband during
those periods of time.” App. 2476, 1. 25-2477, 1. 4.

Tullis also would have testified that pefitioner had been to see him regarding his domestic
troubles in the weeks leading up to the shooting, which would have rebutted the Solicitor’s
argument that petitioner ignored the justice system. App. 2448, 1. 12-24491. 2. As shown by
the Solicitor’s emphasis on this point in his closing argument, the state rested much of its
aggravation case on the claim that petitioner took the law into his own hancis. App. 2115, 11 14-
23. Bartosh’s closing staterﬁent shov-vs his. ignorance of what Tullis knew: |

The Solicitor has made a great deal about the fact that there were
alternatives available for Marion to handle the problem of custody with his
children. I ask you to consider this, given Marion’s education, his upbringing, his
situation in life, I don’t knqw whether or not he really knew about those that

you go and get a lawyer. And you go up to Family Court and you get your kids.

I don’t know if that ever entered his mind that that was an option to him.

App. 2140, 1. 23-2141, 1. 6 (emphasis added). Tﬁllis’ testimony (which was made without an
adverse cred-ibility finding) concerning the message left on his answering machine hours before
the shooting was invaluable evidence that could have rebutted the state’s argument concerning
petitioner’s desire to commit suicide and would have been very persuasive to jurors. At the PCR
hearing, Tullis vividly described petitioner calling his name and asking for help. App. 2453, 1.
17-2454,1. 11. Petitioner was “not manic,” but “distressed” and “distraught.” App. 2453,1. 17~

2454, 1. 11. Trial counsel also should have introduced the tape itself into evidence, but Bartosh
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lost it. The 911 call captured the shooting and the horrified cries of the children in the car. It
was a devastatingly powerful piece of evidence for the state. A defense tape, made just an hour
before the shooting, would have blunted its impact—and shown petitioner’s depressed mental
| state., Tullis also would have testified regarding the suicide notes Writteﬁ by petitioner in the
weeks before the shooting. App. 2456, 1. 5-18; App. 2479, 1l. 9-14. Trial counsel never
introduced these notes into evidence. Finally, Tullis could have testified abéut petitioner’s self-
inflicted injuries at the jail and that petitioner was placed on suicide watch. App. 2457,11. 7-11.
Had Tullis been called to tell the jury about the answering machine messagé, the suicide
notes, and petitioner’s pathetic behavior at the jail, he would haye shown that petitioner was -
trying to seek the help of an attorney to deal with Nell, that he was legitimately suicidal, and
would have refuted key componenfs of the ;tate’s sentencing strategy. The defense’s failures
with respect to Tullis—especially cbnsidering that they lost a monumentally important piece. of
evidence—is by itself sufficient prejudice to \;varrant reversal. .
Had the jury heard Timothy Sims’ testimony, they Would‘have known that Sims viewed
his older brother as a father figure and that petitioner helped raise him. App. 2738, 1. 5-2789, L
1A. Sims lived with petitioner, Nell, and their children. App. 2740, 11. 9-23. He would have told
the jury that Whﬂe petitioner and Nell had their share of érguments, Sims-never saw petitioner hit
Nell. App. 2741, 11. 8-17. Sirﬁs would have rebuttéd the state’s argument thét petitioner was a
drug dealer by testifying that petitioner .only “got into the drug game or whatnot to take caré of
- me and my mom and my, my other brothers and everything because my daddy wasn’t there.”
App. 2741, 1L 22-24.  Sims also would have told the jury about petitioner’s suicide attempt
several weeks before the shooting. App. 2743, 1. 23-2744, 1. 7. One evening, petitioner called

Sims cfs?ing. App. 2744, 11 14-19. Sims described petitioner on the phone as “nervous,”
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“broken up in the heart” and telling Sims “I feel like I'm about to take my life.” App. 2744, 11.
18-21.

Sims, Steven Pilgrim, Bessie Smith, and Virginia Lindsey all went to check on petitioner.
App. 2744, 11. 8-11. They found petitioner “laying in the bed” and crying. App. 2745, 11 9-17.
The family talked to him and tried to calm him down. App. 2746, 11. 6-12. Pilgrim gave him a
“nerve pill.” App. 2746, 11. 6-12. Petitioner gave them suicide notes. He had written noteé to
Nell, his sons, his mother, and Sims. App. 2746, 1. 21-2747, 1. 18. Petitioner’s mother kept the
notes. App. 2747, 11. 13-15. These are the same notes discussed by Tullis in his testimony. App.
- 2985-2998. The family left petitioner by himself that night and never sought any professional
help for him. App. 2746, 11. 15-17. The jury never heard this evidence.

Sims also would héve told the jury about a telephone conversation he overheard between
petitioner and Nell the day before the shooting. App. 2750, L. 2-2751, 1. 9. Sims called Nell for
petitioner-from"a different telephone because she would not a-mswer if petitiéner called. App.
2750, 11. 2-11. Petitioner told Nell, “T understand you don’t want to be>with me no more, just let
me get the boys.” App. 2750, 11. 11-13. Sims heard Nell cursing at petitioner and telling him he
could not see them. App. 2750, 11. 14-15. Sims heard petitioner’s' son say “I want fny daddy” to
which Nell replied “we is not living with him no more, that’s not yom; daddy” before hanging up.
App. 2750, 1. 15-19.

Sims talked to petitioner the next day (the day of the shooting) on the telephone. App.
2753, 11. 1-18. Petitioner cried on the phone to Sims about Nell, her new boyfriend, and said that
hjs-head was “all messed up.” App. 2753, 1l. 4-10. Sims attempted to calm petitioner down and
made plans to meet him at their brother’s house, but petitioner never showed up. App. 2753, 1l

11-16. The jury never heard this humanizing testimony from Sims because trial counsel never
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interviewed him and rebuffed his request to testify during the trial. App. 2756, 1. 10-2757, 1. 18.
Sims also would have asked for mercy had he testified. App. 2757, 1I. 19-21. -~ |

* Petitioner was prejlidicéd by trial counsel’s failure to call Patsy Burton to testify. Her
testimony about petiﬁoner as a polite child wglild have counterbalanced the prosecution’s
suggested image of petitioner as a violent man who beat his wife. App. 2602, l 22-2603, 1. 24.
The jury never g_ot to hear this testimony or Patsy Burton’s request for mercy. App. 2607, 11. 4-5.

Petitioner was prejudiced because trial counsel inexplicably failed to call Dr. Tora
Brawley. Brawley was on the defense team’s witness list, but was not called. No reasonable
- strategy supports Bartosh’s decision not to call Brawley. Based on her-examination and testing,
" Brawley would have testified that petitioner suffered from multiple cognitive impairments and
“scattered neuropsychological deficits.” Abp. 2357, 11. 8-14; app. 2360, 1. 4—2362, 1. 6: Brawley '
could not tell what caused these brain dysfuhctions in petitiéner because there were “multiple
possibilities from the damage to the brain.” Api). 2362, 11. 10-14. Trial counsel also failed to
provide Brawley with any records until after they eliminated her as a witness. App. 2366, 11. 18-
24. She never learned that petitioner’s family had a ilistory of depression. App. 2380, 1. 4-7.
" Had trial counsel begun tﬁeir investigﬁtion sooner, they could have provided Brawley with the
documentation she needed and would have made her a strorulg;-vi-tjness at trial.

The PCR court erroneously found thét Br'awléy’s testimony was adequately pfesented
through a report she wrote for Melikian. This finding is unreasonable. A—writtgn report is no
substitute for live testimony. Furthermore, Melikian admitted that she could not explain the
.r‘esults of the psychological tests administered by Brawley. App. 2910, 1l. 9-15. Brawley’s

testimony would have demonstrated for the jury petitioner’s mental deficits and reinforced the



traumaﬁc events from his childhood. Trial counsel’s failure to prepare and present Brawley’s
Atestimony to the jury byitself constitutes sufficient prejudicé to -require reversal.

Failure to call a social worker like Vogelsang prcjudiced petitioner. The PCR court
wrongly determined that' petitioner could not show prejudice' because of the danger that
Vogelsang’s testimony would open the door for the ‘prosecution to highlight bad incidents in
* petitioner’s life. This conclusion ignores the fact that the state actually introduced much of this
evidence during its case in aggravation and did not need to wait on petitioner to open to the door.
The trial judge may allow the introduction of additional evidence of aggravation to aid the jury in

determining whether to recommend a death sentence. State V; Shuler, 353 S.C. 176, 184, 577

S.E.2d 43'8, 442, (2003). Here, the state introduced testimony that petitioner beat his wife, sold
drugs, and was cpnvicted of assault and battery with intent to kill for shooting into another car.
App 1775 1. 15-24; App. 1779, 11. 5-16; App 1821, 11. 5-8; App 1823, 11. 2-7; App 1936,
1. 5 11; App. 1829 1. 18-23; App. 1862, 11. 9-20; App. 1943 1l. 2-5; App. 1950, 11. 4- 15 The
PCR court did not explain what additional bad evidence would be introduced through Vogelsang,
but merely said that “she ﬁiso conﬁrrped that he had become a contfolling'and violent person.”
Supp. App. I 263. App. 3707. "This conclusory statement ignores that Vogelsang was not -
presented to deny that petitioner was violent, put to explain the factors- that led to-his violent acts.
h Specifically, the-llacl;-o.f a clinical sqcial worker prejudiced petitioner pecauée testimony
like Vogelsang’s would have allowed the jury to hear a court—recognizpd expert connect °
petitioner’s pitiful famlly history and his own miserable childhood to hlS mental state at the time
of the crime. See S.C. Code Ann. § 16-3-20(C)(b)(2) & (7) Vogelsang tied the substance
abuse, violénce, poverty, and mental health problems in petitioner’s family’s history to the

present. Without an expert like Vogelsang, and with the stunted investigation trial counsel
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performed, the testimony of ﬁetitioner’s family members was lost because of its disjointed and
" incoherent presentation. For exampie, at trial the judge preVented Bessie Smith from téstifying
about her histdry of mental illness and her suiciﬁe attempt. App. 2082, 11. 6-12. Such- te-stimoﬂy
~would have been admissible through an expert like Vogelsang who could have testified about
family members’ fnental health problems asa basi_s for her conclusions. See S.C. R. Evid. 703.

Furthermore, like in Wiggins and Council, the jury did not hear evidence of the extreme

extent of mental illness in the 'family, including the suicide attempts of Virginia Lindsey, Robin
Pilgrim, and Bessie Smitil. Nor did the jury know anythingA about the circumstances of
petitioner’s own suicide attempt when he was a- teenager. Trial counsel failed to i)reseflt
evidence regarding the extent of Steven Pilgrim’s mental illness, incluciing his and petitioner’s
belief in “roots.” The jury did not hear about the violent household in which petitionéf was
rmsed 1nclud1ng his mother shootmg at her boyfrlend Steven Pllgnm s CDV conviction, Robin
Pilgrim’s violent h1story, and the extent of the violence. of petitioner’s awful uncles Paul and
WiHie. Finally, the jury hegrd no evidence concerning the rampant drug abuse in petitioner’s
community. The state’s aggravation evidence that petitioner was a drug dealer should have been
countered \;/ith the testimony that his uncies preséed him ‘into service as a c’ourierT Vogelsang
| testified regarding all of these issues.

\ Vogelsang’s expert analysis would have allowed' the; jur~y to place p'etiti(-)ner’s‘ family
history in its proper context as. it related to the crime and thev statutory mitigating circumstances.
Failure to preseﬂt this evidence prevented the jury from giving “meaningful consideration and
éffect to all mitigating evidence that might provide a basis for refusing to impose the death

penalty on a particular individual.” Abdul-Kamir v. Quarterman, 550 U.S. -233, 246 (2007).

Failure to present an expert like Vogelsang prejudiced petitioner.
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The failure to prepare Melikian prejudiced petitioﬁer. Haa trial counsel properly
prepared Melikian to testify, there is a reasonable probability that the outcome of the sentencing
proceeding would have been different. Wiggins, 539 U.S. at 534. The state’s destruction of
Melikian on cross-examination deprived petitioner of any credible expert witness. _Trial
counsel’s failure to .prepare Melikian prevented her from credibly testifying about the severity 6f
‘pet—itioner’s depression. Had she known about the Tullis message, seen the suicide. notes, and
known about the family hiétory of depression, she could have better withstood cross-
examination. As ip turned out, she could not even remember why petitioner attempted suicide
when he was fifteen. App. 2030, 1. 112031, 1. 7.

Melikian’s credibility and ability to wityhstand cross-examination were severely affected
by the lack of preparation. The assisfant solicitor’s re_férence to Melikian’s preparation as “trash;
in/trash-out” went’ unchallenged. App. 2040, 11. 10-23. Had the jury seen a prepared psychiatrist
.who had done a tl;orough investigation and examinatioﬁ instead of a “hired gun” doctor who had
done nothing in thg case until week-s__befqre trial, the result could have been different. -

Petitioner was also prejudiced by Melikian’s inability to explain how the severity of his
depression caused 'a dramatic decrease in his already low level of int{elléctual functioning. At
trial, Melikian stated only that she diségreed with the Hall Institute’s diagnosis of borderline
intelléctﬁai functioning. App. 2009, 1. 2-18. She based her cnlise_;greement‘on Bra;vley’s later
test which showed petitioner’s IQ to be nine poin_ts higher. App. 2009, 1. 10-12. At the PCR
hearing, Melikian was able to explain> that petitioner’s initial low score was due to his
depression. App. 2894, 1. 24-2895,1. 7. Had Melikian beenvprolﬂ)erly prepared, she could have
exl;lta;i“led’tha—t' the seVeﬁty of petitioner’s d‘epréssion affected his c‘ognition and intellectual

functioning. App. 2888, 1. 23-2889, 1. 3. Petitioner’s lowA level of in_teilec,tual functioning
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would have explained his mental state at the time of the shooting and given credence to
petitioner’s statement that he “just snapped” and was suicidal. App. 2013,1. 18-2014, 1. 8.

Had the defense team told Melikian what they knew about Jimmy, provided her with
petitioner’s complete incarceration records, and had her ready to answer the accusation of
.malingering, the result would have been different. The revelation during cross-examination that
Jimr_ny first appeared when petitioner was servéd with the death notice and that Melikian did not
know this fact obliterated any remaining shred of credibilify. It allowed the state to turn her
assertion that petitioner was not malingering into proof that [;etitioner was a liar.

Melikian testified at the PCR hearing that if she had known more about Jimmy, the
malingering accusation would have been “the focus of my evaluation.” App. 2899, ll. 12-16.
Since petitioner told her Jimmy was imaginary, to her that meant he was not psychotic.
Psychotics would not describe a hallucination as imaginary. App. 2898, 1l. 17-21. Instead of
unintentionally proving the prosécution’s malingering accusation, she cbuld ha\}e turned
petitioner’s invention of Jimmy intq f_urther evidence of the severity of his depression, as she did
at the PCR hearing. App. 2914, 1. 22-2915,1. 6.

It cannot be questioned that the malingering accusation severely hurt petitioner’s chances
of receiving a life sentence. If Melikian flad more time to prepare and understand the
signiﬁcance of Jimmy, she could have explained to the jury that creaﬁng firﬁmy demonstrated
not that petitioner was a liar and malingerer, but a seriously mentally ill person whose depression
was so severe that he could not even comprehend the stupidity of inventing Jimmy. Had the
defense team presented a psychiatrist with the experience, time, and support from counsel to

explain Jimmy and the malingering accusation, the result at trial could have been different.
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Foﬁr wi.tnesses who testified at trial also testified at thé PCR hearing. The testimony at
the PCR hearing revealed numerous parts of petitioner’s background and family history that was
not heard at thé sentencing proceeding. By“not fully mvestigating and preparing these.witncsseé,
trial counsel prevented the jury from heéring substantial mitigating evidence. Virginia Lindsey
testified at thh proceédings. During the trial, she testified that she had four boys and one
drowned. App. 2044, 11. 17—19—. 'fhe only male influence in petitioner’s life was his uncle Steve_
Pilgrim. App. 2045, 1. 14-15. Petitionér’s father never took any interest in him. Petitioner
would get upset when his brothers® fathers would come pick them up to play with them. App.
2050, 11. 1-17. She and her four boys lived in a‘ two—bédroom home. The boys stayed in one
.room together and shared a bedr App. 2045, 1. 18-2046, 1. ‘7.

She tesﬁﬁed about an accident that occurred when petitioner was nineteen months -old
and poured kerosene all over himself. App. 2047, 11. 1-13. She took him to the hospital. App.
2047, 11. 14-17. A month after the kerosene accident, petitioner’s head was run over by a car
driven by his uncle Paul. App. 2047, 1. 18-2048,1. 13. Petitioner received a head Wound from
which he still has scars. App. 2048, 1l. 3-4. Steven Pilgrini took him to fhe' hospital and
petitioner was released that eVening. App. 2048, 11. 5-13. Petitioner was slow in school and no
one was available to help him with his homework. He had problems with his ‘séeech and had to

go to spé;:ch class. She said he reﬁeated eight.h grade three times. App. 2048, 1. 14—2049, 1: 18.

Ms. Lindsey testified th;lt petitioner was hospitalized at the age of fifteen. App. 2056, 11.
18-21. Her entire testimony, about what was actually a suicide attempt was brief. App. 2056, 1.
18-2057, 1. 6. At no point did she describe petitioner’s suicide attempt or the events preceding it.

Bartosh' attempted to elicit: tesﬁmony from Ms. Lindsey about Bessie Smith’s mental

health, bﬁt was unsuccessful when the state’s objections were sustained. App. 2056, 1. 3-16.
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She did testify that one of her sons drowned, but did not testify regarding the effect of the
drowning on petitioner. App. 2045, 1l. 4-5. Bartosh asked her no othqr significant questions
about their fainily history.

Ms. Lindsey’s testimony at the PCR hearing was far more revealing anci extensive. The
testimony from Ms. Lindsey that the sentencing jury never heard was as follows. She testified
regarding her own background and her family’s background. Ms. Lindsey 'quit school after
completing the ninth grade. App. 2613, 1. 10-19. Her father left the family when she was
thirteen. App. 2615, 11. 11-13. Ms. Lindsey and her eight siblings grew up in a four-bedroom
house with only a small coal stove for heat. App. 2617, Il. 10-23. Ms. Lindsey got married
when she was seventeen and at the same age had her first child, Claude Lindsey. She also had
another son, Frederick Lindsey, and a little girl by her first husband. App. 2619, 1l. 2-9. During
petitioner’s first seven ‘years, up to twelve people lived in her mother’s tiny shack of a house.
App. 2619, 1. 10-2621, 1. 17.

Virginia Lindsey’s daughter, Vanessa, was killed in a car accident when she was seven
months old. App. 2619, 11. 7-8. Vanessa’s traumatic death severely affected Ms. Lindsey. - App.
2622, 11. 3-24. After Vanessa’s violent death, it took her, “about a year to really come to my
senses, you know, and realize that she was gone and [ wasn’t gonna have her no more.” App.
— 2622, 11. 15-18. This episode affected her life for years to come and affected her ability to deal
with day-to-day stress. App. 2622,11. 19-24.

After petitioner was born, Ms. Lindsey had a live-in boyfriend named Roger Sims. He
was the father of Timothy Sims. They lived together for about twenty years. App. 2622,1. 25-
2623,1. 5. Sims had “a real bad drinking problem” that cgiﬁsé;i him to act violently in the home.

App. 2623,11. 6-10.”
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M. Linc»lrsey testified about several head injuries petitioner received as a child. These
injuries were not mentioned at the sentencing hearing. When petitioner was six or seven years’
old? he fell on his héan and had to go to the doctor. A}Sp. 2626, 11. 2-13. Two weeks after that
fall, lne fell onto a cement porch and hit the same spot on his head. App. 2626, 11. 2—13._ When
petitioner was sixteen, he was in a car accident and injured his eye. App. 2626, 11. 2-13. This
testixnony regarding his head injuries would have supported Brawley’s expert testimony about
petitioner’s brain abnormalities.

Ms. Lindsey testified about the negative influence exerted on petitioner by her brothers
Paul and Willie, who both lived with them.” App. 2629, 11. 5-10. Both were violent. App. 2629,
1. 16-18. Ms. Lindséy described them: “They got good attitudes, but they alwasrs love to fight.
They just love to fight a lot and beat their girlfriends, Paul did, Willie did, and they would just
loved to fight a lot.;’ Api) 2629, 11. 7-10. Tney also fought chér people in the communityl
App. 2630, 1. 2-7. Paul owned guns and knives and Willie probably owned a knife. App. 2630,
1. 8-13. Ms. Lindsey described a shootout in the house when petitioner was a child when Paul_
rushed through the house, grabbenl a gun, and returned fire at-people shnoting at him into the
house. App. 2630,1. 17-2631,1. 6. The jury did not hear any of this evidence at trial.

Virginja Lindsey described another violent and cruel incident:

Q. Dn 7);0u r.ernernbe,r an incident with Paul and Willie and acat?

A. Yeah, I remember fhat incident, incident. Marion had a little cat, a little small

kitten, and Paul — he didn’t like it. Paul and Willie didn’t like the cat. They didn't

like the cat. So, they had been telling him mama, they gonna kill that cat, you
need to get him out of there.

" So, one night, we was just sitting there watching T\? and stuff, and all, the

little kitten come in there, and Willie was trying to get him, get the kitten out.

Paul said leave it, open it up, we’ll put him in the heater, and, so, Paul opened —
Willie says open the heater, Paul. So, Paul, Paul, he opened the heater and held it
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open while Willie throwed the cat in the heater, you know, and that hurt Marion
too cause he loved that little cat.

Q. Iwas going to say was Marion in the, in the house when, when that happened?

A. Yeah, Marion was theré, yeah, céuse he was small. He was there.

Q. So Marion got to watch his two uncles —

A. Bum his cat.-

Q. —toss his cat and burn it alive?

A. Burn him alive. N
App. 2631, 1. 8-2632, 1. 5 (emphasis added). uFor a long time, the smell of the burned cat
lingered in the small house. App. 2670, I. 10-2671,1. 6. The only testimony at trial about this
was a brief mention by Bessie Smith that did not indicate petitioner was present when the cat
was burned ali\;e'. |

When petitioner was twenty-three years old, his older Brother drho,wne'd in LakeJ oéassee.
App. 2633, 11. 3-9. The body was never recovered. App. 26733, 1. 7. His brother’s death upset
petitioner to the extent that he and his other brother searched the lake in a boat trying to find their
brot,her’s‘body. App. 2633, 11. 10-15. vThe, jury never heard this evidence.

Ms. Lindsey did testify at the sentencing hearing that petitioner attempted suicide when
he was fifteen, but she gave no details regarding the attempt or the events that preceded it. App.
2056, 1. 18-2057, 1. 6. At the PCR hearing, Ms. Lindsey fully described the incident. petitioner
had been fighting with a sibling. Ms. Lindsey went into the boys’ room.ﬁnd had a physical
altercation with petitioner after wﬂich she told him she no longer loved him.- Petitioner took pills
and went fo the hospital and then inpatient mental health for two weeks. App. 2636,1. 7-2637, 1.
22. At trial, Ms. Lindsey only said petitioner was in. the hospital for four days and did not

mention petitioner’s two weeks of inpatient care at mental health. Ms. Lindsey said that no one
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~ in the family ever took petitioner for any mental-health treatment following his release. App:
2637, 1. 23-2638, 1. 3. None of these details were in Ms. Lindsey’s testimony at the original
trial.

During sentencing, Ms. Lindsey Was asked about the last time that she saw her son before
the shooting and testified only that petitioner had lost weight and seemed very depressed. App.
2059, 11. 5-15. At the PCR hearing Ms. Lindsey described in detail petitioner’s suicide attempt
that occurred approximately three weeks before the shooting. App. 2646, 1. 11-2648,1. 1. She
testified that petitioner gave her suicide letters addressed to her, Timothy Sims, and petitioner’s
two boys. App. 2647, 11.- 2-10. She kept the notes in a box until after the shooting when she
gave them to Rod Tullis. No one tried to get petitioner any medical treatment after this suicide
attempt. App.2647,1. 17-2648,1. 1.

Bessie Smith testified at the sentencing proceeding and at the PCR hearing. Smith’s
entire testimony consisted of a brief description of petitioner’s uncles throwing his cat in the
heater. App. 2081, 1l. 14-25. Importantly, Smith did not describe the incident in detail or relate
to the jury that petitioner was present and observed the burning of the cat. App. 2081, 11. 17-25.
She said, “And one day, my brothers took the cat and threw it in the heat without his
knowledge.” App. 2081, 1l. 21-22 (emphasis added). Bartosh also ask.eéi Smith whether she
had attempted sﬁicide. She answered “yes” but then was cut off by a sustained objection from
the state. App. 2082, 1. 6-12. Bartosh gave up questioning Smith after this objection was
sustained.- App. 2082, 1. 6-15. No other testimony was elicited from Smith.

At the PCR hearing, Smith gave a detailed family history. She described the lack of
education and the poverty in their household. App. 2674, 1. 2-2675; 1. 14. Petitioner’s

grandmother suffered “a deep depreésion” after her husband left her and “she stayed in the bed
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most of the time.” App. 2676 1I. 3-5. Smith described having to bathe and feed her mother
during her depression. 2676, 1. 3-5. Smith also testified" regardmg the violent behavior of her
brothers Paul and Willie and how their behavior continued to grow worse while they lived with
petitioner. App. 2680, 1. 4-11. Smith also provided the history of petitioner’s aunt, Robin
_ P?lgrim, who was addicted to dfugs, lived on the street, and was in and out of jail. 2681, 1l. 8-
17. | R

Smith also provided an in-depth deécription of Virginia Lindsey’s history of depression,
her background, and her relationship with her children. | After her young daugh.ter’s violent
cieath, Vifgiﬁia Liedsey Was “devastated.” App. 2682, 1. 6-14. Virginia Lindsey’s husband
began drinking and started dating Ms. Linelsey’s cousin, who grew up in the same house and was
censidered a sister. App. 2682, 1I. 16-21. She said "‘that kind .of tore [Virginia Lindsey’s]
nerves up.” App. 2682, 1. 22-24, | | ‘

" After the separation from her husband, Ms. Lindsey begen to drink and stay out late at
night. App. 2682, 1. 25-2683, L 3 Smith said that Virginia Lindsey yyg_s_‘far:ely around her
children because she worked second shift. App. 2683, 1l. 12-18. The children’s grandmother
" was left with them, but she was often too feeble and depressed to Supervise them. App.' 2683, 11.
19 25. Petitioner was approx1mately two years old when his mother began drinking and staying
out late. App. 2684, 11 4-7. This meant that his grandmother and his uncles Paul, Wﬂhe and
Steven were primarily responsible fo; his guidance and care from the time he was very young.
App. 2684, 11, 22-25. Virginia Lindsey was not involved with her children’s educatien. App.
2689, 11. 4-6. “

Smith corroborated petitioner’s suicide attempt that took place a couple of weeks before

the shooting. App. 2692,1. 3-2694,1. 4.  The day before the shooting, Smith had a telephone
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conversation with petitioner. App. 2695, 11. 21—269l6, 1. 25. Petitioner was upset and crying and
saying that his wife would not let him see his children. App. 2695, l. 21-2696, 1. 13. Petitioner
called Smith back the day of the shooting and was again very ﬁpset. A_pp. 2697,11. 1-2. He told
his aunt that Nell and her mother had taken out several warrants on him and he was afraid to go
tb work because he was sure that he would be arrested. App. 2697, 1. 1-12. This conversation
tool; place “a couple of hours” before the shooting. App. 2700, il. 2-6. The jury never heard
about these telephone conversations that were so close in time to Nell’s death. This evider;ce
supported and explained petitioner’s suicidal depression at the time of the éhooting, and rebutted
the state’s arguments to the contrary.

Steven Pilgrim, petiiioner’s uncle, testified at trial and at the PCR hearing. His testimony
at trial consisted entirely of stating that he took petitioner to the hospital after his automobile
accident when he was a child, that he knew petitioner had inhaled kerosene, that Pilgrim suffered
from high blood pressure, panic attacks, and anxiety attacks, and that Pilgrim’s daughter suffered
from panic attack;. App. 2079,1. 15-2080, 1. 16.

In stark contrast, at the PCR hearing, Pilgrim relayed many details of the family’s
background and history of mental illness. Pilgrim suffered .from depression and anxiety. App.
2727, 1. 2-11. Trial counsel never obtainéd a medical release from Pilgrim and he 4would have
giv_en them one had .they asked. App. 2727, 11 16-21. Virginia Lindsey attempted to commit
suicide after petitioner’s father stopped helping her raise petitioner. App. 2715,1. 5-17. Bessie
Smith attempted suicide. App. 2715, 1. 21-25. Smith was hospitalized for approximately a
month after her suicide attempt. App. 2716, 1. 23-2717,1. 3. Robin Pilgrim attempted suicide
approximately tﬁree tlr;les App. 2717, 1l. 4-10. She was hospitalized on more than one

occasion. App. 2717, 11 15-18. She also exhibited violent behavior during the time that she was
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residing in the same house as petitioner. App. 2717, 1. 19-21. Robin Pilgrim was incarcerated
at the time of the PCR hearing. App. 2718, 1l. 3-7. None of this testimony about the number of
suicide attempts in petitioner’s family was presented to the jury.

Steven Pilgrim related the abject poverty in which the family lived. App. 2718, 1. 13-
2719, 1. 23. Applicant’s Exhibit 27, on file with the Court, depicts the four-room house (which
was little more than a shack) where petitioner was born and lived until he was ten years old.
App. 2718, 1. 13-2719, 1. 16. Approximately ten people lived in the house. App. 2718, 1. 25-
2719, 1. 2. The house did not have inside plumbing or air conditioning. For heat, the house only
had an old coal or wood stove. App. 2719, 1. 17-23.

Pilgrim gave more detail about the automobile accident that occurred when petitioner was
approximately 18 months old:

Well, my brother, Paul, wanted to borrow my car and, and he drink a

whole lot. -So, he didn't really look, and Marion always followed me everywhere I

go, and, and my brother just got in the car and backed up. And I looked. I said

well, he ran over a rock with my car. And I — then he looked back. Isaid oh, that

was the baby and Marion was the baby and I ran and grabbed him.

And I kind of hollered and called my brother to come back because the

baby — I had the baby in my arms. So, we grabbed him. I grabbed him and we

took him to Inman Police Department and he never cried, never, never moved or

anything. And we took him to — we took, got the ambulance and took him to

Spartanburg Regional. And, like I say, he never responded, and, until we got into

the hospital and they got to working on him he finally responded.
App. 2721, 11. 2-16. The hospital sent petitioner home that same day. App. 2721, 1. 17-23.

Pilgrim described petitioner’s suicide attempt three weeks before the shooting. App.
2722, 11. 10-13. Petitioner was “depressed, real depressed.” App. 2722, 1. 21-23. Petitioner
was crying. Pilgrim had never seen petitioner cry as a grown man until that night. App. 2723, 11
3—1l0. Approximately a week later, petitioner called Pilgrim wanting to borrow his gun. App.

2723,1. 18-2724,1. 2. Pilgrim did not give petitioner his gun. App. 2724, 1. 15-17. Shortly
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after that phone call, someone broke into Pilgrim’s house and “trashed it looking for something.”
App. 2724, 11. 18-23. Trial counsel should have spent more time with Pilgrim investigating what
he knew about the family’s history and petitioner’s upbringiﬁg. Had they done s0, the jury
would have heard the-above—described mitigating evidence. Trial counsel’s failure to elicit this
testimony prejudiced petitione;.

Burton’s testimony at the PCR hearing corroborated the. testimony of petitioner’s family.
Burton testified that petitioner lived in “real poverty conditions” and that petitioner’s house “was
falling apart.” App. 2594, 1l. 1-7. Growing up, petitioner and his siblings were “completely
unsupervised” and had “no encouragement to perform in school.” App. 2593, 1. 21-25.
Petitioner essentially “lived on the street.” App. 2594, 1l. 8-16. Burton said “of course” he
would have asked the jury for mercy, had trial counsel asked. The failure to fully develop
Burton’s testimony prejudiced petitioner. Burton was a responsible business leader and his
observations Wouid have carried significant weight with the jury. Furthermore, the fact that trial
counsel never requested that Burton ask the jury for mercy prejudiced pefitioner.

Whether counsel’s performance is measured against the ABA Guidelines or existing
precedent, there can be little qup’stion it was deficient. Bartosh’s failure to investigate and
prepare a minimally adequate mitigation case cannot be deemed constitutionally sufficient. Trial
counsel’s deficient ;;erformance gave the jury an incomplete picture of petitioner and prevented
them from considering important humanizing evidence. This evidence directly related to
whether petitioner suffered from a ‘I‘mental or emotional disturbance” and his mentality at the
time of the crime. S.C. Code Ann. § 16-3-20(C)(b)(2) and_(7).

Had the jury heard Tullis’ testimony and the message petifioner left him hours before the

shooting, the result could have been different. Had the jury seen the suicide notes petitioner
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wrote, the result could have been different. Had the jury heard the extensive testimony from his
family rhembers about "his horrible upbringing and deteriorating mental state in the weeks
leading up to the crime, the result could have been different. Had the jury heard complete
testimony from expert witnesses about petitioner’s mental health, his family history, and his
adaptability to prison, the result could have been different. Had trial counsel bothered to attend
the interview with Narayan and learn abou; or prevent a diagnosis of ﬁmlingering, fhe result
could have been different. Had the jury heard mercy requests from petitioner’s friends and
family, the result could have bée.n different. The feeble mitigation presentation at trial deprived(
petitioner of his rights under the Sixth, Eighth, and Fourteenth Amendments. This Court should

grant certiorari and order further briefing on this issue.
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3.

Trial Counsel rendered ineffective assistance, in derogation of the Sixth, Eighth, and

Fourteenth Amendments to the United States Constitution by failing to hire a prison adaptability

expert who would have rebuttegl _tl_le state’s ageravation and future dangerousness evidence

against petitioner by testifying petitioner did not pose an unreasonable risk of harm to prison

staff, other inmates, or the community.?

Relevant Facts

During its case in aggravation, the state presented evidence of petitioner’s prior
convictions and bad acts through multiple witnesses. The state atternpte»d fo paint petitioner as a
violent drug dealer. The state also éalled a witness from the Department of Corrections to testify

| regarding how inmates are housed and classified. Trial counsel presented nothing to counter the
state’s Aevidencle that petitioner posed a future danger.

Celeste Nesbitt clajmed-she saw petitioner beat his wife, Nell, in a parking lot :;t the
beach. App. 1775, 1. 15-24. On another occasion, petitioner hit Nell at Nesbitt’s hquse. App.
1777, 1. 5-9. In another incident, petitioner allégedly hit Nell in an Applebee’s parking lot.
App.~ 1779, 1. 5-16. Nesbitt said the police were called about the Applebee’s incident and the

- incident at her house. App. 1787, 1. 2-6.
- Sharon Smith was Nell’s first cousin. She claimed she saw petitioner hit Nell at Smith’s
house. App. 1821, 1. 5-8. She also claimed that she often saw Nell with bruises and black eyes.-

App. 1823, 1. 2-25. The state also presented several police officers in an effort to show that

2 The issues presented in this Argument were raised at the PCR hearing, in ground 6 in
petitioner’s Post-Hearing Memorandum, and in petitioner’s Rule 59(e) Motion. Supp. App. II
105-106. App. 3544-45. The PCR court ruled on all of these issues in its Order of Dismissal and
in its Order Denying Motion to Reconsider, Alter, or Amend. Supp. App. II 195; App. 3637,
3751.
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petitioner was triolcnt aind that he sold drugs. Chris Smith, a DEA agent and former narcotics
investigator with the Spartanburg County Sheriff’s office, testified that he arrested petitioner for
trafﬁcking crack cocajno. App. 1833, 1. 19 - 1834, 1. 1. Bri;cm Duncgn, a deputy With the .
Spartanburg County Sheriff’s office, also testiﬁediregardiilg the same investigation and arrest as
Chris Smith. App. 1862, Il. 9-20. Brian White, another deputy with the Spartanburg County
Sheriff’s office, testified about the incident at Applebee’s. App. 1919, 1. 15-1921, 1. 7. Deputy
White signed an arrest warrant for petitioner for criminal domestic violence related to the
Appleboe’s incident. App. 1921,1. 12-15. Stanford Wilkins was the victim 1n oetitioner’s
1996 ABIK conviction. Petitionei allegedly-used his vehicle to block Wilkins’ car in tlie road.
© App. 1942, 11. 17-24. He claimed petitioner shot at him twice through his windshield. App.‘
1943, 1. 2-5. Wilkins was hit oilce in the arm. App. 1943, 1l. 11-12. Jessica Cannon was a
passenger in Wilkins’ car. Her testimony corroborated Wilkins’ claims regarding the shootiné
incident. App. 1950, 1I. 4-15. Martha Smith was an employee with the Spartanburg County
Clerk of Court. App. 1952; 11. 4-8. The state used her to introduce the 1996 ABIK conviction
for the shooting of Stanford Wilkins. Apo. 1952,' 1. 14-23. She testified that »petitioner pled
guilty to ABIK and that he received two years’ imprisonment suspended to one year in ]all and
one year of probation App. 1953, 1L 2 10. Sarah Simmons was a magistrate jucige in
Spartanburg County App 1930, 1. 13-21. Judge Simmons was the magistrate on duty the night
before the shooting. App. 1931, 1l. 1-5. She presided over petitioner’s bond hearing on a CDV
charge. App. 1931, 1l. 10-25. The state presented her testimony to show that: (1) petitioner had
been arraigned for allegedly committiﬂg criminal domestic Violonce against his wife; and (2) as a
condition of his release, petitioner was barred from having any contact with Nell. App. 1936, 11.

5-11.
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James Sligh

James Sligh, division director of classification of inmate records for the South Carolina
Department of Corrections, testified during the state’s case in aggravation. App. 1908, 1. 10-14.
The state presented Sligh to testify 'regard'mg how inmates who receive life sentences are
classified. App. 1908, 11. 18-24. This penalty stage testimony euphemistically over the years
has become known as the state’s “good prison conditions” or “little village behind bars”
testimony.  Sligh testified that inmates who receive life sentences have access to the yard,
frequent interaction with other inmates, opportunities to work and go to school, are fed in a
cafeteria setting, receive “contact” visitation, and have personal contact with guards and other
‘prison employees. App. 1909, 1. 2- 1912, 1. 1. “[H]e is going to be housed in a living unit with
as many as 300 other inmates. He has access to move throughout that unit with some
restrictions. Depehding upon the nature of the job assignment or school assignment or whatever,
he is going to be interacting with other inmates throughout the day and visitation or recreational
opportunities. It will be almost impossible to say how many.‘ Obviously quite a few.” App.

1909, 1. 16 — 1910, 1. 3. See State v. Plath, 281 S.C. 1, 8-9, 313 S.E.2d 619, 623 (1984); see also -

State v. Burkhart, 371 S.C. 482, 487-88, 540 S.E.2d 450, 453 (2007); State v. Bowman. 366 S.C.
485, 498-99, 623 S.E.2d 378, 387 (2005). Thus, the state offered witnesses in aggravation on
what a dangerous person petitioner allegedly was as seen above, and then offered Sligh’s
testimony to impart that petitioner, if sentenced to life imprisoﬁment, still had a lot of freedom of
movement, privileges and opportunities in prison which made him a future danger. The defense
did not counter, as seen below, or rebut this evidence with available testimony that petitioner
would be controlled in prison, that he could adapt to prison, and that he §vou1d not be a future

danger.
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PCR Evidence

Brannon’s sole responsibility, as delegated to him by Bartosh, was the guilt phase of the
trial. App. 2300, 1. 8-14. Brannon testified that anything regarding the mitigation phase,
including prison adaptability experts, was not within his purview and that he had no testimony to
offer at the PCR hearing regarding these questions. App. 2309, 1. 20-25. Quimby testified fhat
she had no knowledge concerning Bartosh’s trial strategy. App. 2521, 1. 14-17. She had “a
very limited role” that did not include making decisions in the case. App. 2520, 1. 4-21.
Quimby specifically testified that she had no input into whether a prison adaptability expert
would be called. App. 2533, 1. 22-2534, 1. 4. Quimby could not remember whether she
reviewed any records from petitioner's incarcerations. App. 2555, 1. 12-25.
James Aiken

James Aiken was qualified as an expert in prison adaptability at petitioner’s PCR hearing.
App. 2510, 1. 19-2511, 1. 5. Aiken began working with the South C&oliné Department of
Corrections in 1971. App. 2485, 1l. 13-24. He was promoted through the ranks of the South
Carolina Departmer;t of Corrections and eventually served as Warden at the Central Correctional
Inétitution. App. 2485, 1. 21-2486, 1. 24. He was Commissioner of Corrections for the state of
Indiana and the Director of Corrections for the United States Virgin Island-s. App. 2487, 11. 13-
22. He also served on a ;:ongressional commission for prison rape eﬁnﬂﬁation. App. 2489, 1.
10-13.

Prior to this testimony, Aiken reviewed petitioner’s records from the Spartanburg County-
Detention Center and also from the South Carolina Department of _Co;rections for petitioner’s
1996 incarceration. App. 2490, 1. 22-2491, 1. 13. Based on his e{Ialuation of these reéords,

Aiken’s opinion was “that the South Carolina Department of Corrections has and can manage
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this type of offender for the remainder of his life without causing unreasonable risk of harm to
staff, inmates, as well as the general community.” App. 2491, 11. 18-21. (emphasis added).
Specifically, Aiken testified that the Department' of Corrections has the expertise,
equipment, and knowledge to manage petitioner. App. 2492,‘11. 2-6. Petitioner did not have
relationships with security threat groups such as prison gangs. App. 2492, 1. 7-11. Aiken also
testified that life imprisonment without possibility of pérole is a very severe sentence and
compared such an inmate to a figurine on the shelf that sits “day after day, month after month,
year after year, decade after decade.” App. 2492, 1. 19—2493; 1. 6. On cross-examination, the
state confronted Aiken with incidents from petitioner’s prior incarcerations. Specifically, the
state asked Aiken quéstions regarding a recommendation that petitioner be treated for anger
management and three altercations with other inmates — two from 1996, and one from February
2004. App. 2499,1. 17-2503,1. 24. Aiken dealt easily with these questions noting that “Prisons
are very dangerous places and they contain violent people. I, I know inmates or know of inmates
and I have to manage inmates that have gotten into more trouble before lunchtime than what
we’re talking about over a period of years, have beeﬁ gassed continuously and use of force. I've
even had to make a sniper, had a sniper to, to kill an inmate in a hostage situation. So, when you
put it in the proper context, we have to evaluate prison behavior using prison standards and not
community standards.” Aiken ;lso said petitioner having had these altercations- and fights,
doesn’t indicate to me or any other__ person with correctional knowledge that he [cannot] be
managed within a prison setting.” App. 2507,1. 9-2508, 1. 8V(emphasis added).
Order of Dismissal
The PCR court ruled that there was “no showing” that petitioner wouid have been

adaptable to prison. Supp. App. I 183; App. 3625. It speculated that Bartosh had a strategy
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regarding whether to call a prison adaptability expert, guessing that Bartosh must have beiieved
that calling such an expert could introduce evidence of violent incidents in petitioner’s past.
Supp. App. II 185-186; App. 3627. Finally, the PCR Judge ruled that petitioner could not show
prejudice because any evidence of prison adaptability would have been a “two-edged sword.”
Supp. App. II 194; App. 3636 (internal quotation omittedj: The PCR Court stated, “[T]he
proffered evidence revealed the two-edge [sic] sword that any seasone'd trial lawyer like Bartosh
would have réco gnized as a high risk of harmless [sic] information and emphasis by a prosecutor
lay iﬁ wait [sic] for this type of evidence due to inconsistent history on being adaptable.” Supp.
App. I 191. App. 3633.
Discussion

In denying petitioner relief, the PCR court made multiple errors. First, the court held
there was “no showing” that petitioner would have been adaptable to prison, which completely
disregérded Aiken’s testimony. Supp. App. Il 183; App. 3625. Second, the court-imprc-)perly
speculated regarding the existence of a trial strategy regarding prison adaptability. Supp. App. II
191.'App. 3632-33. Even if such speculation were allowed, the reasoning for this ruling
regarding effectiveness is flawed. The PCR court also incorrectly held that petitioner was not
prejudiced by the failure to céll Aiken. Supp. App. II 194-195; App. 3636-37.

In order to obtain relief based upon a claim of ineffective a;;istance of counsei,I a

' petitioner must show that counsel’s performance was deficient and such deficiency prejudiced

petitioner. ~ Strickland v. Washington, 466 U.S. 668, 687 (1984). An’ attorney whose
representation fell below an objective standard of reasonableness provided deficient
performance. Id. at 688. An attorney’s performance is measured against prevailing professional

norms. Id. at 688. As explained in Argument 1.C.1.a, the PCR court improperly disregarded the
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ABA Guidelines in measuring trial counsel’s performance. This Court and the United States

Supreme Court have repeatedly used the ABA Guideline's‘in capital cases. Wiggins v. Smith,

539 U.S. 510, 524 (2003); Council v. State, 380 S.C. 159, 172, 670 S.E.2d 356, 363 (2008).

Both the 1989 and 2003 Guidelines provide that trial counsel should consider presenting

evidence of the client’s prison adaptability and expert testimony concerning such. 1989

Guidelines, 11.8.6(B)(6) & (8)(1989); 2003 Guidelines, 10.11.F.2 & 3, App. 3250-51. The 2003
Guidelines state:

F. In deciding which witnesses and evidence to prepare concerning penalty, the
areas counsel should consider include . . . -

2. Expert and lay witnesses along with supporting documentation (e.g.,
school records, military records) . . . to give a favorable opinion as to the
* client’s capacity for rehabilitation, or adaptation to prison; to explain
possible treatment programs; or otherwise support a sentence less than

death; and/or to rebut or explain evidence presented by the prosecutor;
[and]

3. Witnesses who can testify about the applicable alternative to a death
sentence and/or the conditions under which the alternative sentence would
be served; V

2003 Guidelines, 10.11.F.2 & 3, App. 3250—5 1. Without question, evidence of a defendant’s
future adaptability to prison life is admissible during the penaliy phase as it is evidence of a

mitigating circumstance. Exclusion of such testimony is reversible error. Skipper v. South

Carolina, 476 U.S. 1, 8 (1986); State v. Matthews, 291 S.C. 339, 348-349, 353 S.E.2d 444, 449-

450 (1986); State v. Péttefson, 290 S.C. 523, 530-531, 351 S.E.2d 853, 857 (1986); State v. -

Riddle, 291 S.C. 232, 235-236, 353 S.E.2d 138, 140-141 (1987), overruled on other grounds by

State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991). The PCR court improperly assumed that

Bartosh considered the use of a prison adaptability expert. Cf. Bowman v. State, 422 S.C. 19,

41, 809 S.E.2d 232, 244 (2018) (There was evidence of counsel making a strategic decision to
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elicit limited testimony on prison conditions). The PCR court cited as evidence that Bartoéh
considered a prison adaptability expert the fact that Quimby noted that adaptability to prison life
‘was a mitigating factor. Supp. App. II. 189-190; App. 3631-32. The PCR court’s assumption
based on this mote of evidence amounted to pure improper speculation. Furtﬁermore, the
decision not to call a prison adaptability. expert could not have fallen within the ambit of
reasonable professional judgment. After assuming that Bartosh debated whether to call a prison
adaptability expert, the PCR court guessed' that Bartosh exercised “reasonable professional
judgment” in not calling such an expert because it could introduce ha@ﬁl evidence. Supp. App.
II 191; App. 3633. This finding by the PCR court is based on an error of law. The state was fully
able to present evidence of petitioner’s altercations in prison in its case in aggravation which also
was probative of future dangerousness, and it did so. Thus, petitioner got the worst of both |
worlds: The state introduced evidence petitioner was a future danger, and ﬁis attorneys failed to
introduce the available testimony of J ames Aiken that petitioner could adapt to prison and easily
be managed by the Départment of Corrections without unreasonable danger to prison staff, other
inmates, and the community -in general. It is apparent that a defendant’s future dangerousness in

. prison and to the general ;:ommunity is a factor that is going to weigh large in a normal capital

sentencing jury’s decision between death and life without parole. See Kelly v. South Carolina,

534 U.S. 246, 253-54 (2002)(“A jury hearing evidence of a defendant’s demonstrated propensity

for violence reasonably will conclude that he presents a risk of violent behavior. . .”).

While the issue in Kelly v. South Carolina was the defendant’s right to a jury instruction
that “life” meant “life without parole” where the state introduced evidence of his future
dangerousness, the concept of the right to rebut the state’s evidence of violent or bad behavior in

prison with evidence that the defendant can adapt to prison as evidence in mitigation is well
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settled. Skipper v. South Carolina, 476 U.S. 1,5 (1986)(“any sentencing authority must predict a
convicted person's probable future conduct when it engages in'the process of determining what

punishment to impose.”) citing Jurek v. Texas, 428 U.S. 262, 275 (1976)(opinion of Stewart,

Powell and Stevens, JJ). Thus, the failure to present the available evidence that petitioner could
be mahaged and adapt to prison without being a danger to prison staff, other inmates, and the
community in general precluded petitionér. from rebutting the state’s evidence of his future
dangerousﬁess with this strong evidence in mitigation.

Again, contrary to the PCR Court’s erroneous analysis, the state did not need to wait for
the defense to open the door in order to introduce this evidence. “Consideration of a defendant’s
past conduct as indicative of his probable future behavior is an inevitable and not undesirable
element of criminal sentenciﬁg.” Skipper, 476 U.S. at 8. Thus, evidence that a defendant would
pose a danger in the future may be considered as aggravating evidence in capital sentehcing

proceedings. Jurek v. Texas, 428 U.S. 262, 275-276 (1976); Barefoot v. Estelle, 463 U.S. 880

(1983). “A jury rhust be allowed to consider on the basis of all relevant evidence not only why a
death sentence should be imposed, but also why it should not be imposed.” Jurek, 428 U.S. at
271.

The trial judge may allow the intro&uction of additional evidence of aggravation to aid

the jury in determining whether to recommend a death sentence. State v. Shuler, 353 S.C. 176,

184, 577 S.E.2d 438, 442, (2003). Evidence of a defendant’s violent behavior in prison is

relevant to future dangerousness, an issue properly before the sentencing jury. State v. Shafer,

352 S.C. 191, 198-199, 573 S.E.2d 796, 799-800 (2002). Here, the state had James Sligh testify
on future dangerousness by him offering that petitioner, should he receive a life sentence, would

have daily interaction with other inmates, and guards, and would have some freedom of
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movement and privileges.  The state also offered numerous witnesses regarding petitioner’s
history of violence, including Stanford Wilkins, Jessica Cannon, Sharon Smith, Celeste Nesbitt,
and several policé officers. Trial counsel knew this evidence would be présented to the jury, yet
did nothing to rebut it. Under these circumstances, the failure to call a prison adaptability expert,
here James Aiken, to challenge the state’s evidence- of future dangerousness was unreasonable
and was deficient performance.

The PCR court ruled that petitioner did not suffer prejudice because df the “horrific
evidence in aggravation.” Supp. App. Il 195; App. 3637. This ruling was error. Only one

aggravator was proven at trial, and petitioner unsuccessfully argued on direct appeal that that

“great risk of danger” did not even apply to the facts of this case. See State v. Lindsey, 372 S.C.
185, 194, 642 S.E.2d 557, 562 (2007). “When a defendan£ challenges a death sentence, prejudice
is established when ‘there is a reasonable probability tﬁat, absent [counsel’s] errors, the sentencer
... would have concluded that the balance of aggravating and mitigating circumstances did not

warrant death.’” Jones v. State, 332 S.C. 329, 333, 504 S.E.2d 822, 823 (1998) (quoting

Strickland, 466 U.S. at 695 (1984)). As this Court noted “the evaluation of the consequences of
an error in the sentencing phase of a capital case [is] more difficult because of the discretion that ‘

is given to the sentencing jury. A capital jury can recommend a life sentence for any reason or

no reasoﬁ at all.” State v. McCh_lre, 342 S.C. 403, 409, 537 S.E.2d-2;73, 275 (2000). Further, it
" is elementary that it only takes one juror to insist that a life sentence withqut parole will be the
punishment, not death.

Aiken’s opinion that petitioner was adaptable to prison was sufficient to demonstrate
i)-r‘ejudice. Aiken’s opinion was not seriously challenged by the state at the PCR hearing. ﬁad

.the jury heard Aiken’s opinion, it would have placed petitioner’s history in the proper context for
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consideration of a life sentence. Aiken’s testimony would have given the jury the' ability to
understand-the severity of a life sentence and that the DOC manages inmates like petitioner
successfully evefy day. Had the jury learned of petitioner’s high likelihood of adaptability and
low risk of future dangerousness from an expert and placed this evidence on the mitigating side
of the scale, there is a reasonable probability that at least one juror would have struck a different
balance. See Wiggins, 539 U.S. at 537. Furthermore, prejudice- is apparent 'becausq of the
weakness of the aggravating factors in the prosecution’s case. As stated previously, the only
reason this case qualified for capital sentencing is because petitioner shot his wife in a public
place, therefore transforming a doméstic homicide into a capital ecrime. Any evidence in
mitigation presented by the defense could have made a difference in this close case. For these

reasons, this Court should grant certiorari to allow more expansive briefing on this issue.
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CONCLUSION

By reason of the foregoing arguments, this Court should grant the writ of certiorari to allow

full briefing on these issues. In the alternative, this Court should issue an order remanding this case

to the Spartanburg Court of Common Pleas for a new post-conviction relief hearing before a

different judge.

This 17th day of January, 2020.
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