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STATEMENT OF ISSUES ON APPEAL

L
Whether the trial court erred in finding that Appellant was not eligible for or entitled to

immunity from prosecution under the Protection of Persons arid Property Act?

I1.

Whether, in the interest of judicial ec;)nomy,- this Court shoﬁld vacate the five year .

- sentence imposed for possession of a firearrn during ﬂle commission of a violent crime where
+ 8.C: Code Ann. § 16-23-490 expressly provides that the ﬁve-yéar sentence for such-an offense

2 “does not apply in cases where . . . a life sentence without parole is imposed for the violent crime”

29

,-and Appellant was sentenced to life imprisonment without parole for the murder offense?



STATEMENT OF THE CASE

On September 1, 2016, the Dorchester County Grand Jury returned indictments against
Appellant Christian Himes for murder and for possession of a weapon during the commission of
a violent crime. R.590-593.

On April 3-6, 2017, Himes proceeded to trial before the Honorable Maité Murphy and .a
jury. Himes was represented by Michelle Williams and Pierce Wehman, and the State was
represented by Donald Sorénson and Ryan Templeton of the Dorchester County Solicitor’s
Office. R. 1. Judge Murphy denied Himes’ moﬁon for immunity from prosecution following a
pre-trial hearing and her ruling remained unéhanged when the motion was rénewedduring the -
trial. R. 184,1.21 — 18.8, 1. 3;R. 416,1. 18 —-417,1. 6; R. 507, 1I. 14-21.

| | _i‘he jury coﬁvictéd Himes of both indicted offenses. R. 560. Judge Murphy sentenced
| Himes fo life imprisonment without parole for murder and to a concurrent term of five years for
the wéaponé offense. R. 570; R. 594-595.

This appeal follows.



ARGUMENT
I

The trial court erred in finding that Appellant was not eligible for or entitled to
immunity from prosecution under the Protection of Persons and Property Act. -

Intt'oduction

Appellant Christian Himes was involved in a romantic relationship with decedent David '

HHaIn’s estranged w'ife,’Heather Ham. R. 11, 11. 3-24, R. 116, 1. 23A— 119, 1.22; R. 229,1. 2 — 231,
1. 7; R. 403? 1.19 - 404, 1. 8; R. '442,'11._7-22; :R. 465, 1. 21 —A466, 1. 16. During th_eir‘eighteenv-

month s'eparation David and Heather’s two minor Children spent the week with Heather and’

'-,weekends with David. R. 49, 1. 19 - 50, L. 9; R. 65 1L 15— 66 1. 14; R. 226, 1. 23 - 228 1. 10.

‘,On Frlday, October 30, 2015 two nights prlor to the shootlng incident, David learned of the
| ,

L frelatlonshlp between Heather and Himes and sent a text message to HeatheI to tell her boyfnf nd

. - _-“dontletmecatehhlmshpplng” R. 12 l 7 13 1 2 R. 50, 1 10— 52 1 2; R 71,111 =73, L

| V-12R12517—12614R23118 234115R23616 237117R29512’7 2961
10; R. 451 L. 8 452, l 22; R 589. On Sunday, November 1, 7015 Himes arnved back dt the
apartment whlle' David was 'dropp_tng the children off. Heather, who was not.ready for the two -

j men to meet and feared a confrontetion; caught Himes outsitie and asked him to leave because

* David was still there. Himes complied and let what he tboUght was more than enough time pass

" before returning to the apartment. R. 13,13 ~17,1. 6; R. 20, L17-23,1 7;R. 52,24 =53, 1. |

~23 R.127,1. 18 - 131, 1. 7 R. 149, 1. 10—150 1. 16; R243120 0250, 1. 2; R449]20 -450,
116R454124 455125

- As'Himes entered the covered breezeway between the apartments 'at approxirnately 10:00
p.‘m.b,-vvhe savxt Da\tid leaving the \anartment.' David, who had a 'b]_ood.alc'ohol content of 0.19,

blocked Himes’ path into the apartment and told Himes that he was not going inside and would



not be the person to raise his kids. Himes backed down the steps and into the grassy area
between the apartment building and the parking lot. The tWo men argued and David began
- reaching in his pockets. Himes was unsure if David was réaching for a weapon, havirig been told
by Heather that she had seen D.avid with a gun in the 'past, SO Himés drew his own lbaded pistol
from his pocket. David responded: “Come on homeboy. Oh, you thiﬁk you’re bad be{:ausg you
~ got a gun. 'Coﬁle on.” Himes told David to “back up” three btimes but instead David iuﬁged
toward him. Himes fired a single shot, which struck David in the neck. R. 17, 1L. 7- 20, L. 16; R.
24,'11. 5-6; R. 25,11. 7-14; R. 28,1. 25 - 30, 1. 16; R. 39, 1. 19-21; R. 55,1. 24 — 58, 1. 13; R. 85, 1.
9-87,1.19;R. 121,1. 16 - 1:2‘2, 1. 11;‘ R.131,1.8 - 136; 1. 1.2§ R. 151, L. 15 - >.159,- L. 24;7R. 250, '
1.3-254,1..16; R. 44‘9, 1. 8-19; R.456,1. 1 - 462, L. 22..

As will be discussed more fully infra, Judge Murphy erred in ruling that Himes was not
‘entitled to ifnmunity under subsection (C) of the Protection of Persoﬁs and Prop_efty Act beclza'u.se'
‘tl'le alteréation with David began outside of the apartment where Himes was an invited 'gﬁeéf and’
continued into a grassy area. R. 185, 1l. 5-11; see S.C. Code Ann. § 16—11-440(C) (“A‘ person
. who is ﬂot engaged in an unlawful activify and who is attacked in another place where he has a
right to be . . . has no duty to retreét-ahd has the right f(_) stand his ground and meet force With
forée, including deadly force, if he reasonably believes it is necessary to prevent death or great
| bodily injury to himself . . . ."’ (emphasis added)). Judge Murphy further erred in détermining
that even if the Act was applicable, Himes failed to prove a valid case of self-deferfse. Sﬁe
found that Himes was at fault in bringing on the difficulty bécause he was in a relationship with a
married woman and because he was late returning Heather’s car, neither of which are the type of
rconduct t};at makes one lose their right to self-defense. Additionally;' her findings regarding both

what Himes subjectively believed and what a reasonable person would have believed, ignored



Himes’ right to actvon appearances and misstated Himes’ testimony.  Further, she erred in
considering whether Himes had the abiiity to retreat, as the duty to retreat element of self—l
defénse is not applicable in an 1mmun1ty hearing. R.185,1. 11 - 188 1. 3. Lastly, Judge Murphy
~erred in sentencrng Himes to a concurrent five- year term for the weapons offense when she had' ~
already sentenced him to hfe W1thout parole for murder R 570; R. 594 595; see S. C Code
Ann. § 16-23-499(A).

Standard'of Review

- A claim of immunity under the Protection’ of Persons and Property Act requires a pretrial
determination using a nreponderance of the evidence s’tandardv‘ which this court reviews under an
abuse of discretion standard of review. State v. Jones, 416 S.C. 283 290, 786 S.E. 2d 132, 136
'(2016) An abuse of discretion occurs when the tnal court’s ruling is based on an error of law

’ or when grounded in factual conclusmns is w1thout evidentiary support Id

Relevant Facts ‘

Evidenice Presented
,/ The" trial court denied the defense’s motion for 'irnmunity from prosecution follouving a
pre-trial hearingf R 184, 1. 21."'— 188, 1. 3. Judge Murphy heard‘from si>r witne:sses, all called by .-
-the defense, including: the chief investigating .ofﬁcer, detective Mike Wea\rer; estranged wife of
decedent and girlfriend ot Himes, Heather Ham; police officer and neighbor, Matthew Brooks’;_”' :
icrime scene technician, Wade Rollings;v forensic toiricologist, Tirn‘. Grainbouv; and Christian

Himes. R.9-162. |

In August 2015, Christian Himes called his prior counselor, Heather Ham (hereinafter -
“Heather”), in hopes of getting her assistance_ following his .recentrelease from the Youthful

Offender Division of the Departrnent of Corrections. Heather was Himeés’ lead counselor at New



Beginnings, a residential group home where Himes was placed in 2008 when he was fourteen or
fifteen years old.‘ R.115,1.1-117,1. 8;R. 228, 1. 21 4229, 1. 15;R. 259,1. 18 — 261, 1. 9; R. 440,
113 —?444, 1. 20; R. 463, 11. 15-23; R. 464, 1. 10 = 465, .. 3; R. 565, 11. 11-16. On or about
Séptember 20, 2015, twenty yeérs old Hifnes and Heather met in person. Heather began helping
Himes look for better employment than the fast food job he had in Columbia, and their
relationship quickly became romantic. When he Was. in Sﬁmmerv_ille, Himes ;esided \‘zvith
Heather and her two children, who were eight and four years old, in apartment 12-D. He would
return to Columbia periodically for work and to report to his probation égent; R.41,1.20-42,1.
9; R. 81, Il. 2-13; R. 117, 1. 9 — 119, 1. 22; R. 229, l 16 - 231, 1. 7; R.268, 1. 7 - 269, 1. 15; R.
442, 11. 7-22; R 444,1.21 — 446, 1. 6; R. 465, 1. 4 — 466, 1. 16.7 |
- Heather had been living separate and apart from her husband, David Ham (hereinafter
| ‘;Da\‘/id’.’) for eighteen months. There was no forrﬁal custody order, but Heather kept their sons
dufing the week and David would keep them for most or all of the ‘weekend. Alccording to
Heather, they discussed the potential for a reconciliation’ at VariOUS times. R. 42? 1I. 10-24; R 49,
- 119 -50, 1..9_; R.65,1. 15 - 68, 1. 2; R. 226, 1. 23 = 228, 1.'10; R. 248, 11. 10-18; R. 403, 1.-19 -
404,1. 1. Hirﬁes would stay hidden in the back bedroom or‘bathr(‘)om when David would pick up
and drop off the chiidren at the apartm.ent.' That process usually only lasted five to fifteen
minutes. R. 129, 1. 23 — 130, L. 6; R. 449, 1. 10 — 450, 1. 16. Heather was afraid of h'ow’David
would react if and when he learned about Himes. R. 52,11. 3-12; R. 122, 11. 1-11. |
On Friday, October 30, 2015, David was already ét the apartment waiting on them, so
Heather dropped Himes off at a nearby bank before returning to the apartment to meet David.
Soon after, Heather began receiving angry text messages from David, including one that said:

“Sweet. I care, you don’t. What I needed to hear. Tell your BF don’t let me catch him slipping.”



R.12,1.7-13,1.2;R.50,1. 10 ~52,1. 2; R. 69,1. 2 -73,1. 12; R. 125,1. 7- 126, 1. 4, R. 231, 1.
8 — 234, 1. 15; R. 589. Though David claimed that he saw Heather Qrop Himes at the bank,
Heather thought it was more likely that her oldest son told David about Himes. R. 295, 1. 22 —
296, 1. 10.

Heather was sitting in Himes’ lap on the porch when she received the text message.

Himes thought that the message was a threat, meaning that David was going to “come at [him]” V

and “attack him.” Himes asked Heather if David could ﬁght and if he needed a gun.! Heather
told him that David could fight, and claiméd that she did not take sériously the discussion of
whether he needed a gun. R. 52, 11. 13-18; R. 125, 1. 7-24; R. 236, 1. 6 — 237, 1. 17# R. 451,1. 8-
452, 1. 22. Heather had previously shared with Himes that David once punched her in the mouth
so hard that it left a permanent scar on her lip. Additionally, David had tried to drag her out of
the house in front of their ‘children, which she told Himes was the incident that precipitated their
separation. She also mentioned that David had a gun in the past. R. 28, 1. 25 - 30,1. 16; R. 43, 1.
2 -46,1 2; R. 119, 1. 23 — 122, 1. 11; R. 138, Vl. 9 - 139, 1. 19; R. 448, 1. 6 — 449, 1. 19.
Nevertheless, Heather kept he.r plans to go with David to take the children trick—or-treatirzg on
Saturday, October 31, 2015. Himes was admittedly disappointed that he was not able to join
them/but denied being angry over it. R.68,1. 11 -69,1. 1; R. 74, 1l. 3-14; R. 143, 1. 22 - 144, 1.
15;R. 238,1.2-239,1. 6; R. 467, 11. 17-25. o ‘ ’
On Sunday, November 1, 2015, Himes borrowed Heather’s car to give his friend, Akmir, |
a ride to West Ashley in Charleston. Himes knew that Heather was supposed to pick her

children up from David that night such that he needed to have the car back by 8:00 p.m. Instead

' Heather Ham was the alleged victim of an unrelated sexual assault the weekend prior. Himes
purchased a gun off of the street the following Tuesday but did not tell Heather about it. It was
that gun that he ultimately used to fire the single shot at David Ham. R. 25,1 15-27,1. 4; R.
126,1.5-127,1. 17; R. 140, 1. 12 — 143, 1. 6; R. 150, 1. 22 — 151, 1. 14; R. 446, 1. 7 - 447,1. 22.

7



Himes was just leaving West Ashley to return to Summerville at that time and did not return to
the apartment until between 9:00 and 9:30 p.m. R. 13,1.3 - 14, 1. 22; R 36,1.24 -37,1. 10; R.
77,1.5-79,1. 4; R."127,1. 18 — 128, 1. 9; R. 144, 1. 16 — 149, 1. 15; R. 243, 1. 20 — 245, 1. 24; R.
453,1. 4 —454,1. 9; R. 474, 1. 11 — 481, 1. 25. Himes had borrowed Heather’s car and been late
returning it in the past, so he anticipated that she would be upset that he did not come back on
time. R. 454, 11. 10-15; R. 482, 11. 1-15. |
Because Heather was unable to pick them up without her car, Dévid brought the children
to Heather’s apartment between 9:00 and 9:30 p.m. R. 37, 11. 11-17; R. .52, 1. 24 - 53, 1. 10; R..
79,15 - 80? 1. 20; R. 246, 1. 15 — 247, 1. 21. Though Heather claimed that David did not appear
intoxicated, forensic toxicologist Tim Grambow determined that David’s blood alcohol content
at time of his death was 0.19%. That level of alcohol consumption can lead to increased
aggression. R. 25,11. 7-14; R. 62, 11. 9-15;R. 106, 1. 25 = 111, 1. 14; R. 295, I1. 14-16.
As Himes was walking up to the apartment door, Heather came outside and told him that
David was there and Himes needed to leave. Himes complied and went to a nearby gas station.
He estimateci that he spent thirty to forty-five minutes there. R. 14,1. 23 — 15, 1. 18; R. 16,1. 24 -
17,1.6;R22,1.19-23,1. 2; R. 54,1. 11 =55, 1. 23; R. 128, 1. 10— 129, 1. 14; R. 150, 11. 5;16; R.
249, 1.2 — 250, 1. 2; R. 454, 1. 24 — 455, 1. 21. Himes asked the police to obtain the surveillance
footage from the gas station, Which would have confirmed the exact timés, but after two attempts
officers abandoned any efforts to obtain the recording. R.15,1. 1916, 1. 13; R. 407,1.-11 - 409,
L. J
Pavid stayed at the apartment an unusually long time that night and returned back inside
after purportedly leaving his keys behind. R. 20, 1. 17 -21,1. 10; R. 53, 1. 11 — 54, 1. 10; R. 55, 1.
24 —56,1.13; R. 81, 1. 23 — 83, 1. 5; R. 247, 1. 22 - 248, 1. 18; R. 250, 1. 6 - 251, 1. 7; R. 294, 1.

o



10— 295, 1. 13; R. 449, 1. 20 — 450, 1. 16. Hiﬁes returned to the apartment complex around 10:00
| p.m., thinking that would surely have been e.nough time for David to be gone. Neither Heather
nor Himes knew what kind of car David drove. R. 81,1l. 17-22; R. 129, 1. 15 — 131, 1. 7; R. 456,
1I. 1-9; R. 458, 1. 25 — 459, 1. 9. As Himes entered the breezeway between the apartments hé séw
David, who he recognized, from photographs, leaving Heéther’s apartment.  Himes was
immediately scared when he saw him. R. 17, 1. 7— 18,1. 11; R. 131., I. 8-25; R. 151, 1. 15 - 152,
1. 2; R. 258, 1. 17 = 259, I. 1; R. 457, 1. 15 — 458, 1. 16. David asked Himes: “Are you Chris?”
Himes responcied “yeah,” but thinkiflg.a confrontatibn was about to begin, he told David that he
did not wanf to do this because the kids were in the house. David used his body to block Himes
from going in the apartment and told Himes to leave. Himes backed down the steps from the
breezeway, off of the Walkway, and into the grasvsy area. David continued to yell at Himes while
rhoving tvovlvard him and reaching into hivs._pocke.t. Himés did not kndW‘what David might have |
been reaching for, so Himes drew his own pistol from his pocket. R. 18, 1. 13-21; R. 39, 11. 19-
21; R.132,1.1-134,1. 7; R. 135, 1. 6 - 136, 1. 12; R. 152,1. 3 — 157, 1. 22; R. 251, 1. 8 - 253, 1.
11; R. 458, 1L 17;24; R. 459, 1. 10 — 461, 1. 10. David and Himes were approximately the same
weight, but Himes was only 5_ feet and 7 iﬁches tall and Davici was 6 feet tall. R. 27,1. 15-21; R.
28, 11. 14-19. ) |
Undeterred at the sight of the weapon, David responded: “Come on homeboy. Oh, you
think you’re bad because you got a gun. Come on.” R. 19, 11. 9-16; R. 20, 11. 4-6; R. 56, 1. 17- .
24; R. 85,1. 986, 1. 25; R. 253, 1. 12 -22; R. 490, 11. 17-24. Himes told David to “back up”
three times but instead David lunged toward him. R. 19, 1. 17-23; R. 2(»)‘, 1. 7-14; R. :56, 1. 25 -
57,1.2; R. 87, 1L 1-5; R. 134, 11. 8-24; R.157,1.23 - 159, 1. 22; R. 253, 11. 22-23; R. 461, 1. 11 -

462, 1. 6. Himes fired a single shot from his fully loaded weapon. R. 20, 1l. 15-16; R. 87, 11. 6-7;



R.134,1.25-135,1. 2; R. 158, 1. 23-25; R. 253, 11. 24-25; R. 352, 1.4-353,1.3;R. 460, 1. 11 —
461, 1. 10; R. 462, 11. 7-18; R. 491, 11. 3-17. The bullet struck David in the neck at a slightly
downward angle. R. 321, 1. 1 — 322, 1. 6. Himes left in Heathér’_s cér but Was soon stopped by
police. Himes was cooperative with police, telling them that he was involved in.thé shooting and
that fhé gun was in the passenger ‘se':at._ Himes was emotional and crying but gave a statement to
police that was consistent with his testimony at the immunity hearing and trial. R.23,1.15-21;
R. 24, 11. 5-6; R. 28, 11. 14-19; R. 254, 11. 3-16; R. 339, 1. 24 — 345, ll. 13; R. 410, 1. 13 — 415, 1. 4;
R. 462, 11. 19-25; R. 586-588.

Matthew Brooks, a police officer who lived 1n thé apartment building next to Heather,
overheard the arguing between David _and Himes. He reported hearing a male voice say “you’re
not going back in that apartment,” followed by a single gunshot. R. 92,1.3-93, 1. 10;-R. 96,1.7
~97,1. 3. By the time thaf crime scene technician Wade Rolli_nvgs arrived, David had been taken
to the hospital. Two piles of clothing were left bghind' to mari< where David was found,
measuring approximately thirty-three to thirty-nine, feet from the bottom step to the breezewéy of
Heather’s apartment building R.97,1.21 99,111,

For the ﬁfst few months that Himes was in jail following his arrest, Heather maiﬁtainéd :
communication with him. The defense confronted hef with one letter to Himes, dated December
7, 2015. Heather claimed that she was “confused” at the time that she wrote the letter, but
admitted writing:

But I feel responsible in some ways for what has happened. Only because I knew '

the way he would become enraged and how he reacts when he’s angry. He has

hurt many people physically, even other family members of his. I should have

told him to leave sooner. But many people are afraid of him and I am one of

those people. So I try to keep peace to prevent verbal, emotional, and physical
abuse by him. '
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R.47,1.24—48,1. 18; R. 122,1.20 — 125, 1. 2; R. 263, 1. 19— 267, 1. 8; R. 285, 1. 4 —290, L. 1; R.
577-583.
Arguments of Couﬁsel

The defense argued that Himes met his burden of showing thét_ he was entitledi to
immunity under the Act. Regarding the statutory Afactors, Hime’s was in a place where he had a
right to be because he was staying with Heather at her apartmeﬁt. He had bonoWed her car and
come back to return it and eat dinner. When he returned and Heathér asked him to leave because
David was there, it was only a temporary request, as she inteﬁd'éd for Himes to return again with
her car. R. 163, 1l. 7-21. While Himes would not have been in lawful possession of a weapon
. otherwise, the defense contended that he was lawfully armed in self-defense. The defense noted
that neither Heather nor Himes knew what car David drove that night, Himes left when
requested, and that it was David who ultimately approached Himes aﬁd blocked his entry into the
apartment. Himes backed up into the grass and énly took out his gun because David was beiﬁg
S0 aggreésive. Upon seeing the weapon, David stated that he was not in fear and, despite béing
told to back up three times, instead pursued Himes. It was only then that Himes fired a single
shot. Thus, counsel argued that Himes’ actions aimed at preventing the conflict rather than
leading to it. R. 163, 1. 7 — 165, 1. 22; R. 168, 1l. 11-17. Himes testiﬁed that he was in fear of
- serious bodily injury, taking into account his knowledge of David’s past behavior, David
reaching for vsomething in his poékets, and the thréateni;lg text message sent juét two dayé prior,
eséentially conveying that Himes needed to watch his back. R. 165,1.23 - 166, 1. 15.

Regarding whether aareasonably prudent man of ordinafy ﬁrmneés and courage would
have entertained the same belief, defense CO’uﬁsel noted that a person is not reciuired to wait until

his adversary is on equal footing to act in self-defense and is entitled to act on appearances.
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Thus, he argued that the fact that no weapon was actually seen by Himes or recovered from
- David’s person is immaterial. R. 166, 1. 16 — 168,1. 1. With rospect to the final element of the
Act — that Himes reasonably believed that the use of deadly force was necessary to prevent
death, great bodily injury, or the commission of a violent crime — counsel again argued that
Himes had a right to act on appearances even if his believe was ultimately mistaken. R. 168, 1l.
2-11. While there was no eyewitness who saw‘ and heard the entirety of the confrontation,
counsel noted that the various witnesses corroborated portions of Himes’ sfatemenf and
testimony and that there was no contrary evidence. R.. 168,1. 18 - 169, 1. 11.

The solicitor argued that the Act was inapplicable in the present case because they were
in “the common areas of an apartment that neitlher one of them are residing in.” . He contended
that the Act only applies to invited guests who are inside of an apartment, but not if they are
outside of it such that Himes had a duty and opportunity to retreat. R. 169, 1. 14~ 170, L. 1L1; R.
175, 123 - 176, 1. 6. He argued that if the Act were applicable, Himes failed to prove a \"alid
case of self-defense. He argued that Himes was at fault in bringing on the difficulty because, if
Himes were not. iate returning Heather’s car, David would not have been at the apartment to ..
facilitote the children’s return in an intoxicated state. He furthef argued that there was no overt
threatening action made by David until after Himes introduced a gun iI;fO the situation. R. 170, 1.
12 -171, 1. 10; R. 173, 1. 14-20. The solicitor then di'scuséed tho seoond and third elements of
self-defense regarding the belief that there was imm”iner'it danger of death or serious bodily injury.

He. noted that none of the violence committed by David against Heather was recent and that David
wasltailer than Himes bu.t of a similar build. He claimed that the text message ;Nas innocuous and

expected in light of David’s discovery that “some guy that he doesn’t know is basically shacking

up with his wife around his two small children.” R. 171, 1. 11 —173, 1. 13. He further contended
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/
that the victim acted reasonably in blocking Himes from entering the apartment and that the two
men were equaliy “involved” in the altercation when Himes pulled out his gun. He cited Himes’
statement to detective Weaver that he did not think David had a gun because he would have
pulled it if he had one, and argued that even if David did put his hands in his pocket, he never |
pulléd anything out. Thus, he averred that Hfmes becaﬁle “at fault” when he was the first to pull
out a gun.r The solicitor contended that David was forced to lunge at Himes or risk getting shot
in the back. R. 173, . 14 — 175, 1. 23; R. 176, 11. 4-15. Finally, the solicitor contended that
Himes also failed to meet the elements required under subsection (C) of the Act. R. 176,1. 15 —
177, 1. 3.

In response, defense counsel argued that the Act was not limited to a building and applied
to a place where Himes was an'invited guest, noting that he was mere feet from the front door of
the apartment when the altercation began. R. 177, 11. 6-19; R. 182, 1. 13 — 183, L. 21. He balked
at the solicitor’s contention that Himes’ late return of Heather’s car could possibly make Himes
legally at fault in bringing on the difficulty with David. He cited Heather’s letter to Himes after
the shooting, in which she said that she was worried that David would become enraged if he ever
met Himes. This was the very reason that Himes had hidden in a back room when David had
come by the apartment in the past and the reason that he left when he learned that David was
there on November 1. Himes lreasonably believed that David would be gone by the time that he
returned from the gas station because he had never stayed so long in the paét. When Himes did
return, he was “faced with a drunk” and “aggr\essive” David, who prevented Himes from walking
past him into the apartment and then followed Himes into the grass when Himes backed away
and yielded the walkway. In addition to that, there was the threatening text message that David'

had sent regarding Himes just two nights prior. R. 177, 1. 20 — 180, 1. 4. Thus, he argued that
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Himes acted reasonably, pursuant to the Act, in drawing his weapon, instructing David three
times to back up, and firing a single shot only after David charged at him. R. 180, 11. 4-9.
| Trial Judge’s Ruling |

Judge Murphy took the matter under advisement overnight so that she could review the
applicable case law and Himes’ statement. R. 184, 1. 2-8. The following morning, she issued
her ruling denying immunity, summarizing the applicable law: “Under the Castle Doctrine, one
which is attack[ed] without qualm upon his part on his own premises has a right in establishing
self-defense, to 'clai,m immunity from the law of the retreat which ordinarily is an essential
element of that defense.” R. 184, 1. 22 — 185, 1. 5. Judge Murphy .found Himes ineligible for
immunity because, even if Hirnes had a right to be in the apartment, the altercation itself
occurred outside. Further, to the extent Himes were eligible for immunity, she found that Hinies
did not prove the elements of self-defense by a préponderanqe of the evidence. R 185, 11. 5-13.

Judge Murphy found that Himes was at fault in bringing on the difficulty for two ieasons.
First, he “was sleeping with the victim’s spouse and was around his mino(r children” and
“[a]lthough they were separated, they were still legélly married and he knew that.” Under those
circumstances, she reasoned that Himes knew, and been warned, that there would be a .potentiai
conflict if he and David ever met. R. 185, 1. 14-21; R. 186, 1. 7-11. Second, she found that
Himes showed a “complete disregard of the victim’s car and her timing and her requirement that
she pick up her children on time,” which resulted in the victim bringing the children home. R.
185, 1. 22 — 186, 1. 9. Judge Murphy found that Himes failed to prove he actually believed he
was in imminent danger of sustaining serious bodily injury, noting that David never said to
Himes: “I’m going to shoot you. I’'m going to stab ynu. I’m going to kill you.” R. 186, 1l. 11-17.

She further noted Himes’s testimony “that he did not think that the victim was armed with a
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weapon, that he never saw a weapon, and had he had a weapon, he would’ve had enough time to
pull it out.” R. 186, 11. 18-22. In finding that the circumstances were not such that a reasonébly
prudent man of ordinary firmness and courage would have been warranted in striking the fatal
blow, Judge Murphy noted the similarity in size between the men, that David was not armed, and |
that it was Himes who pointed a gun at David. With respect to the text message, she found that it
~could be viewed and interpreted “in many different ,w:clys,” including the view taken by Heather,
which was that it was riot a threat. R. 186, 1.23 — 187, 1. 17.

Inexplicably, Judge Murphy then discussed the duty to retreaf, finding that Himes did not
- prové that he had no other probable m‘ean§ of avoiding the danger. R 187,1. 17 — 188, 1. 2; see
State v. Curry, 406 S.C. 364, 752 S.E.2d 263 (2013) (“Consistent with the Castle Doctrine and the
text of the Act, 4a'.valid case of self-defense must exist, and the trial court must necessarily
consider the elements of self-defense in determining a defendant's ent_itl__emenf : to the Act’s
immunity. This invcludes all elements of self-defense, save the duty to retreat.” (emphas.is‘
addéd)). She found that “as soon [as Himes] saw th¢ vicﬁm, he could have just turned around
and walked away.” Alternatively, he could have said “sure, I’'m not go‘ing there” instegd of
“insisting that he go into the résidence.” R. 187,1.21 - 188, 1. 2. .Accoraingly, Judge Murphy
denied the motion for immunity. R. 188, 1. 2-3. She maintained. her rliling upon renewal of the
motion. R. 416, 1. 18 —417, 1. 6; R. 507, 11. 14-21.

Discussion

The in£ent of the General Assembly in enacting the Protection of Persons and Property
Act (“the Act”) was to codify and extend the common law Castle Doctrine. S.C. Code Ann. §
16-11-420(A). The General Assembly also listed four findings in support of the Act, including

“that it is proper for law-abiding citizens to protect themselves, their families, and others from
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intruders and attackers without fear of prosecution or civil action for acting in defense of
themselves and others.” S.C. Code Ann. §. 16-11-420(B). Additionally, “Section 20, Article I of
the South Carolina Constitution guarantees the right of the people to bear arms, and this right
" “shall not be infringed.” S.C. Code Ann. § 16-11-420(C). Further, “persons residing in or visiting
this State have a right to expect to remain unmolested and safe within their homes, businesses,
and vehicles.” S.C. Code Ann. § 16-11-420(D). Lastly, “no pérson or victim of crime shoxﬂdA be
required to sﬁrrender his personal safety to a criminal, nor should a person or victim be required
to needlessly retreat in the face of intrusion or attack.” S.C. Code Ann. § 16-11-420(E).
Subsection (A) of section 16-11-440 provides a presumption of reasonable fear of
imminent peril of death or great bodily injury to a person wﬁo uses deadly force if he is attacked
by of attempting to remove another frorﬁ a dwelling, residence, or occupied vehicle. State v.
. Curry, 406 S.C. 364, 370, 752 S.E.2d 263, 266 (2013). -“Residence” is defined within the Act as
.“a dwelling in‘which a person jrAesidesJeithe‘lr tempo'r;rily or permahently or is visiting as an
invited guest.” S.C. Code Ann. § 16-11-430(3). Here, defense coﬁnsel argued that Himes fell
under subsection (C) of the Act, which deals with the use of force by one who is attacked 1n
another place where he has a right to be. “A person who is not engaged in an unlawful activity
and who is attacked in another pl'a’ce where he has a right to be ... has no duty to retreat and has
the right to stand his. ground and meet force with fc))rce, including deadly force, if he reasonably
believes it is neéessary to prevent death or great bodily injury to himself . ...” S.C. Code Ann. §
16-1 1-440(¢). “Great bodi'ly injury” is a “bodily injury which creates a substantial risk of death
or Whiéh causes serious, permanent disfigurement, or protrécted loss or impairment of the

function of a bodily member or organ.” S.C. Code Ann. § 16-11-430(2).
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Our Courts have determined that, in order to be granted immunity from prosecution under
the Act, a defendant must also prove all the elements of self-defense, except the duty to retreat,

by a preponderance of the evidence. Id. at 371-72, 752 S.E.2d at 266-67; State v. Duncan, 392 .

S.C. 404, 709 S.E.2d 662 (2011). The applicability of self-defense to immunity under the Act

was reiterated by this Court in State v. Douglas, 411 S.C. 307, 318, 768 S.E.2d 232, 238-39 (Ct.
App. 2014). Thus, the defense was also required to prove: (1) the defendant was without fault in
bringing on the difficulty; (2) the defendant was in actual imminent dangér 0f losing his lifé or
sustaining serious bodily injury, or he must have actually believed he was in imminent danger df
losing his life or suétaining serioﬁs bodily injury; and (3) if the defense is based upon the belief
of imminent danger, av reasona‘bly prudent rﬁan of ordinary firmness and courage would have
entertained the same belief‘. State v. Curry, 406 S.C. 364, 752 S.E.2d 263 (2013); S.C. Code
Ann. §§ 16-11-440 and -450. | |

A. Appellant was eligible for immunity under the Act and proved the elements
required under subsection (C).

1. Himes was not engaged in unlawful activity.

The solicitor argued, without any specificity, “it’s my bosition he’s [Himes is] engaged in
a,n~ unlawful etctivity.” R. 176, 1. 16-18. The trial judge never specifically made a ﬁnding
regarding this‘element' of the Act, instead focusing upon the location of the incidgnt and the
elements of self—defense. R. 184, 1. 21 — 185, 1. 13. To the exfent that the solicitor was
contending that Himes was acting unlawfully because he was not in lawful possession of the gun
he ultimately pulled out and fired, “a person can be acting lawfully, even if he is in unlawful
possession of a weapon, if he was entitled to arm himself in self-defense at the time of the

shooting.” State v. Burriss, 334 S.C. 256, 262, 513 S.E.2d 104, 108 (1999). Himes was
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returning back to his girlfriend Heather’s apartment, where he had stayed for at least the prior
‘three nights. Himes was not eépecting to see David there and Heather confirmed that David
stayed an inofdinatel_y long time that night compared to the five to fifteen minutes their
exchanges usually lasted. Further, the gun remained in Himes’ pocket until after David followed

him into the grassy area and began reaching into his own pockets. Himes did not discharge the

gun until David lunged toward him.

2. Himés was attacked in another place where he had a right to be.

‘ With respect.to whether Himes wasv attacked in another place where he had the right to
be, the prosecutor argued that the Act was inapplicable becauée “tﬁey are out in . . . the common
areas of an apartment that neither one of them are residing in.” R. 169, 1L 14-18. _He continued:
“This isn’t somethi‘ng that occurred were he’s é visitor actually in the apaﬂrﬁent and an intruder

“comes in.” R. 169,-11. 18-20. He contended that the Act was not meant to remove the duty to
| retreat “basically anywhere you are that you just haye a right to Be.’f R. 169, .l.A 20 - 170, 1. 5.
Later, he argued: “Yet again, I just can’t félthom that, [ méan, a parking lot dr outside, the
sidewalk 6utside of the apartment complex »Where ﬁeither one 'of them are living as their
residence that that would negate( their duty to retreat.” R 176, 11. 18'-23-. The defense relied upon
Himes’ status as, at the very least, an invited guest and our court’s past application of the Castle
Doctrine to outdoor areas. R. 177, 1. 6-19. In finding that the Act was inapplicable, Judge
Murphy found that there was a question as to whether Hirﬁes “had to be there” since the
apartment was not leased to him and the altercation occurred outside. R. 185, 11. 5-11.

| In State v. Jc;nes, 416 S.C. 283, 296-97, 786 S.E.2d 132, 139 (2016), our Supreme Court
clarified the scope of subsection (C) of the Act, finding that it is “broadly worded” and that the

Legislature intended its protection “to apply to incidents, provided the other requirements are
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met, without a geographical restriction.” (emphasis added). In reaching its conclusibn, the
Jones Court approved the statutory interpretation of “another” made by this Court in State v.
Douglas, 411 VS.C. 307, 330-31, 768 S.E.2d 232, 24§/ (Ct. App. 2014). Jones, 416 S.C. at 293-95,
786 S.E.2d at 137-38. The Douglas Court noted the varying definitions of “another,” Which
include: (1) “different or distinct from the one first considered;” (2) “some other;” and (3) “being
one more in addition to one or more of the same kind.” 411 S.C. at 330, 768 S.E.2d at 245.
Douglas held that “the more inclusive definition of ‘another’ is the proper definition to employ in

interpreting section 16-11-440(C).” Id. at 331, 768 S.E.2d at 245; see Sparks v. Palmetto

‘Hardwood. Inc., 406 S.C. 124, 128, 750 S.E.2d 61, 63 (2013) (“A statute as a whole must receive

practical, reasonable, and fair interpretation consonant with the purpose, design, and policy of
lawmakers.”). The Jones Court further found that a contrary interpretation of the Act would not
only be in direct contravention of the provisions of the Act, “but would uhdoubtedly infringe on
the person’s Second Amendmer_lt right to bear arms, which was specifically identified in section

16-11-420(C) as a foundational basis for the Act.” 416 S.C. at 297-98, 786 S.E.2d at 140; see -

District of Columbia v. Heller, 554 U.S. 570, 628 (2008) (.“[T]he jnhererit right of self-defense
has been central to the Second Amendment right.”).

In the present case, Himes had been temporarily “residing” in the apartment with Heather
and had his belongings inside. R. 69, 1I. 13-16; R. 119, 1l. 3-22; R. 241, 1l. 2-5; R. 290, 1l. 8-17.
Nonetheless, because the David waé arguably an invited guest to the apartment that night, Himes -
claimed immunity under subsection (C) of the Act rather than under subsection (A). See State v.
Jones, 416 S.C. 283, 297, 786 S.E.2d 132, 139-40 (2016) (reasoning that the eliminatioﬁ of the

(

presumption of reasonable fear from subsection (C) was meant to “differentiate between .

an intruder, who is presumably a violent stranger intent on harming the residents, versus a
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‘household member’ or a cotenant, who is presumably a welcome member of the home.”); State
v. Curry, 406 S.C. 364, 370, 752 S.E.2d 263, 266 (2013) (“Because Collins was a social guest
and ﬁghtfully in the apartment, subsection (A) is inapplicable to Appellant, and he is therefore
defaulted into subsection (C), which deals with the usewof force by one who is attacked in anofher
" place where he has a right to be.”).

The fact that Himes was walking up to the apartment rather than inside of it does not

render the Act inapplicable. Our Courts “have followed the general rule that the absence of a

duty to retreat also extends to the curtilage of a home.” State v. Wiggins, 330 S.C. 538, 548 n.

15, 500 S.E.2d 489, 494 n. 15 (1998) (clarifying that, consistent with the “curtilage rule,” the
absence of a duty to retreat on one’s place of business applies to the business parking lot); State
V._QM\(, 138 S.C. 147, 135 S.E. 800, 800-01 (1926) (“ifone is violentfy attacked at some other
i)lace outside of his home or beyond the curtilage on his premises, he has the right, in
establishing his plea of self-defepse, to claim iMunity from the law of retreat, which,
ordinarily, is an essential element of that defense.”). “Curtilage” includes outbuildings, yard
arouﬁd dwelling, garden. Id. (citing 40 Am.Jur.2d Homicide § 168 (1968)). Thus, Judge

Murphy erred in finding that Himes was not eligible for immunity under subsection (C) of the

Act.

3. Himes reasonably believed that the use of deadly force was necessary to
prevent great bodily injury.

There is some overlap between the third element of the Act and the second and third
elements of self-defense, the latte'rbof which were the focus of the trial court’s ruling. Judge
Murphy ruled that Himes failed to prove that he actually believed he was in imminent dangér of
sustaining serious bodily injury. She found that David never said to Himes that he was going to

shoot, stab, or kill him. Thus, she erroneously imposed a requirement, which is not found
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anywhere in our jurisprudence, that the assailant must contemporaneously verbalize his intent to
kill or seriously injure. R. 228, 1. 11-17. She further mischaracterized Himes’ testimony as
| having been: I“[H]e did not think that the victim was armed with a weapon, that he never saW va
weapon, and had he had é weapon, he would've had enough time to pull it out.‘” R. 228, 11. 18-
22. Not surprisingly, Judge Murphy also ruled that a reasonable person would not have struck
the fatal blow. R. 186,1.23 —187,1. 17. |

 As will be diséusse_d_more fully infra, Judge Murphy’s rulings are inconsistent with our
case law. “A defendant, in a self;defense case, has the right to act on ‘appearances.” State v.
Fuller, 297 S.C. 440, 443, 377 S.E.2d 328, 331 (1989). “The right to act on appearances is not
ylimited to the situation where the defendanf[ testifies he mistakenly thought he saw a weapon in

the Viqtim’s hand. While an appearance charge is appropriate when the defendant erroneously

believes he sees the Victirﬁ with a weapon, it has been applied elsewhere.” State v. Starnes, 340
S.C. 312, 321, 531 S.E.2d 907, 912 (2000). Further, “[o]née the right to fire in self-defense

arises, a defendant is not required to wait until his adversary is on equal terms or until he has

fired or aimed his weapon in order to act.” Id. at 322, 531-S.E.2d at 913 (citing State v. Hendrii,
270 S.C. 653, 244 S.E.2d 503 (1978)). “Similarly, the accused doesn’t have to wait until his '

assailant gets the drdp on him, he has the right to act under the law of self-preservation and

prevent his assailant [from] getting the drop on him.” Id. (citing State v. Rash, 182 S.C. 42, 50,
188 S.E. 435, 438 (1936)). “[I]f it is apparent, or reasonably apparent his assailant is taking steps
to get the drop on him, he must take steps first to prevent such assailant from getting the drop on
him.” Rash, 182 S.C. at 42, 188 S.E. at 438. |

Though Himes did not see a Weapon in David’s hand, he saw David reach into his pocket

and was concerned that he may have had a gun at the time. Contrary to the trial court’s finding,
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it was only upon further reflection after the event that Himes reasoned that David probably did
not have a gun at the time because he would have pulled it out. R.38,1. 9 -39, 1. 21; R. 135,1. 3
—136,1. 12; R. 155,1. 4 — 156, 1. 15; R. 412, 1. 19 — 414, 1. 4; R. 503, 1. 25 — 504, 1. 7; R. 586-

589. Further, David’s bare hands could have been used as a weapon. See State v. Bennett, 328

S.C. 251, 262, 493 S.E.2d 845, 851 (1997) (finding that “a hand or fist may be considered a
_deadly weapon depending on the factual circumstances”). Thus, Himes reasonably believed that

deadly force was necessary to prevent great bodily injury to himself.

‘B. Appellant established a valid case of self-defense.
1. Himes was not ét faidt in bringing on the difficulty.

\In State v. Curry, 406 S.C. 364, 371,752 S.E.2d 263, 266 (2013), our Supreme; Couﬁ
ruled: “‘Consistent with the Castle Doctrine and vthe text of the Act, a valid case; of self-defénse
must éxist, and the trial court must necessarily consider the elements of self-defense in
determininé a defendant’s entitlement to the Act’s immunity. This includes all elements of self-
defense, save the duty to retreat.” Thus,' Himes was required to show by a preponderance of the
evidence that (1) he was §vith0ut fault in bringing on the difﬁculty; (2) he actually believed he was
in imminent danger of losing his life or sustaining serious bodily inj'ury; and (3) a reasonébly
prudent man of ordinary firmness and courage would have entertained the same belief. See Curry,
4065.C.at371 n. 4,752 S.E.2d at 266 n. 4.

In State v. Bryant, 336 S.C. 340, 345, 520 S.E.2d 319, 322 (1999), our Supreme Court

stated, “any act of the accused in violation of law and reasonably calculated to produce the
occasion amounts to bringing on the difficulty and bars his right to assert self-defense.” The

defendant in Bryant admitted that he was attempting to break into the victim’s car when he
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alleged that the victim jumped on him such that he was at fault in the bringing oﬁ the difficulty.
336 S.C. at 345, 520 S.E.éd at 322.

Here, Judge Murphy found that Himes” was at fault in brining on the difficulty because
he was in a romantic relationship with Heathér, who was a married woman and mother, and
~ knew tha; there would be a potential conflict if he ever met David. R. 185, 11. 14-21; R. 186, 11
7-1 1. Additionally, she found that Himes was at fault because if he had retuméd Heather’s cér in
a timely fashion so that she could éick up the children, David wquld not have been at the
apartment that night. R. 1 85,1.22-186,1.9.

Heather and Hiﬁies’ rela;ioﬁship was déscribed as “romantic” and he spent the night in
her apartment on numerous occaéions, leading to a réésonable inference that their relationship

was sexual. While spousal adultery may, in some instances, serve as sufficient legal provocation

for the purpose of voluntary manslaughter, it is not a license to kill. State v. Gadsden, 314 S.C.
229, 233, 442 S.E.2d, 594, 597 (1994). Further, a killer lying in wéit or Seéfchiné for the'guilty '
embrace is not one involving sufficient legal provocation. Id. This was not é circumstance
where Dévid caught Heather and Himes in a comprising position and was unable to control hfs |
reaction.

Heathér and David had been separated for eighteen months, the cause of which was
David’s own violent conduct toward Heafhef. Though there may have been ‘talks of
reconciliation, David leamed about Himes two nights prior to the shooting incident. Notably,
David spent an inordinately long time in Heather’s apartment that night and even returned,
-purportedly to find his keys, entering the room wher¢ Himes was known to hide during vpast :
custody exchanges. Additionally, David’s blood alcohol content was nearly two and a half time

the legal limit to drive. Further, it was David who initiated contact with Himes in the walkway,
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blocked his entry into the apartment, and was acting both angry and aggressive. See State v.
Chiles, \58 S.C. 47, 36 S.E. 496 (1900) (one who goes in search of another, believing him guilty
of criminal intimacy with his wife, has no right to shoot him, though finding him holding his
wife in. his guilty embrace). Under these circumstances, Himes relationship with Heather did not
warrant a physical attack ffom David that made him legally at fault in bringing on the difﬁcul\ty.

In regards to Himes’ having been late returning Heathér’s car; tardiness is not a violation -
of the law and was not reasonably calculated to provoke an assault. When Himes ‘retumed, he
kngw that Heather would be upset that he was late with her car. R.v 454, 1_1. 10-15; R. _4824, L. 1-
15. When she came out of the apartment and told him that David was there and he needed to go,
“[h]e looked surprised,” turned around, and left. R.249,1.9—250,1.2. Himes stayed ;Way for
at least twenty minutes, but perhaps for as long as forty-five minutes. Both Himes 4and Heather
acknowledged. that all other custody exchanges had been five to ﬁfteen rﬁinutes, such that
Himes’ belief that David would have left by the time he returned was nqt unreasonable. R. 20, .
17-21,1. 10; R. 53,1. 11 —= 54, 1. 10; R. 129,1. 9— 131, 1. 7; R. 250, 1. 6 - 251, 1. 7; R. 2_94, 1. 10
—295,1. 13; R. 449, 1. 20 - 450, 1. 16; R. 458, 1. 25 —459,1. 9. While Himes’ failureA to return
Heather’s car on time was inconsiderate, it did not make him legally at fault in b;inging on the
difficulty. |

Assuming arguendo that Himes was at fault in bringing on the difficulty, “[i]f, 4after
commencing the assault, the aggressor withdraws in good faith from the conﬂict and announces
in some way to his adversary his intention to retire, he is restored to his right of self-defense.”
M, 336 S.C. at 345, 520 S.E.2d at 322. “One’; right to self-defense is restored after a

withdrawal from the initial difficulty with the victim if that withdrawal is communicated to the

victim by word or act.” Id. (citing State v. Graham, 260 S.C. 449, 196 S.E.2d 495 (1973)).
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While all of the events occurred within a very short time span, Himes’ conduct in backing away
from the apartment communicated his intent to retreat and restored his right to self-defense when
David continued to pursue him.

2. Himes believed that he was in imminent danger of sustaining serious bodily
injury. .

Judge Murphy ruled that Himes failed to prove that he actually believed he was in
imminent danger of-sustaining serious bodily injury because David never specifically threatened
to shoot, stab, or kill Himes and because Himes admitted that David did not have a weapon. R.
228, 11. 11-22. No such verbal threat is required to establish this element of self-defense, nor is
the actual possession of a weapon by the decedeﬁt.

“A person has the right to act onappearances, even if the person’s belief is

ultimately mistaken.” State v. Dickey, 394 S.C. 491, 501, 716 S.E.2d 97, 102 (2011); see also

State v. Gandy, 113 S.C. 147, 148, 101 S.E. 644 (1919). Thus, in establishing the second prong of
_self-defense, “[a] defendant must show that he believed he was in imminent danger, not that he
was actually in such danger, because he had the right to act on appearances, and undér the

circumstances as they appeared to him, he believed he was in such danger . . . .” State v. Fuller,

297 S.C. 440, 443-44, 377 S.E.2d 328, 331 (1989) (quoting State v. Jackson, 277 S.C. 271, 87"
S.E.2d 681, 684-685 (1955)) (emphasis added). “The test is not whether there was testimony of -

an intended attack [upon the defendant].” Jackson, 227 S.C. at 278, 87 S.E.2d at 684 (empbhasis

in original). Importantly, once the right to fire in self-defense arises, a person is not required to

wait until his adversary “on equal terms” with him or “gets the drop on him.” State v. Starnes,

340 S.C. 312, 322, 531 S.E.2d 907, 913 (2000); State v. Hendrix, 270 S.C. 653, 660-61, 244

S.E.2d 503, 507 (1978); State v. Rash, 182 S.C. 42, 50, 188 S.E. 435,438 (1936)).
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Here, Heather had shared with Himes a text message that David send two‘days prior,
_‘ which read: “Tell your BF don’t lét me catch hirﬁ slipping.” R.12,1.7-13,1. 2; R. 750, 1. 10 -
52,1.2; R. 69, L. 2' - 73,1 12; R. 125, 1. 7 - 126, 1. '4; R. 231, 1. 8 = 234, 1. 15; R. 589. Himes
took the message as'a threat, meaning that David was going.to “come at [him]” and “atta'c‘k him.”
R. 52, 1. 13-18; R. 125, 1. 7-24; R. 236, 1. 6 — 237, L. 17;. R. 451, 1. 8 — 452, 1. 22. Urban
dictionar_y providés several deﬁnitions»of “slippin,” in;:luding: “6ff guard, not paying attention to
ydur surroundings and not putting i‘n the right effort;” “being off guard and ;:areless_on the

b

streets; puttin yourself in a position where you’re vulnerable;” and “being caught off guard.”

See Urban Dictionary, available at http://www.urbandictionary.com; see also People v. Arellano,
23 Cal. Rptr. 3d 172, 174 (Cal. Ct. App. 2004) (citing numerous threatening messages, inchiding

“I am g.oin‘g to catch you slipping when your‘[sic] not with the kids.... Il cétch you slipping,

I’11 catch you slipping when you by yourself, I am no\t'stupid.”); Boddie v. State, 494 SE2d 651,
652 (Ga’. 1998) (citing as a'threating; statement: “[I]t ain't over between me and'vyou. You just
better not let me catch you slipping.”). Thus, Himes’ interpretation of the text message as a
threat wés not unreasonable.. |

Himes was éware of some paSt aggresgive behavior that David displayed toward Heather,
the mother of his own children, such that is was not difficult to believe that he would be violent
toward Himes. Whén David came out of the apartment, h¢ was drunk and aggressive, blocking
Himes from going inside. While the men Were 6f similar thin builds, David was five inches
taller than Himes. Himes backed away and even moved into the grass, yielding the walkway to
David. David continued to insult Himes and reached into his pocket. Himes was unsure at the
time whether David had a weapon in ilis pocket, so Himes drew (bﬁt did not yet fire) ‘his own

weapon. David said that he was not scared of Himes’ gun and then lunged at him. Given their
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height difference', the downward path of the bullet was consistent with Himes’ testimony.

R. 17,1 _7—‘20, 1. 16; R. ‘27, 1. 15-21; R. 28, 11. 14-19; R. 39, 1. 19-21; R. 56, l 17 - 57,1.2; R. |
85,1.9-87,1. 7; R. 131, l.. 8 -136,1.12; R. 152, l.. 3 -159, l.. 22;R. 251, L 8‘—253, 1.25; R. 258,
1.17-259,1. 1; R. 321, 1. 1 ‘—»322, 1. 6; R. 352, 1. 4-353,1.3; R. 457, 1. 15— 462, 1. 18; R. 490, l.b
17 — 491, 1. 17. It was for those reasons that Himes .believed it necessary to defend himself--l)y

ﬁrlng his gun after David d1d not heed his Wamlngs to “get back.” See State v. Hendrlx 270

S.C. 653, 661, 244 S.E.2d 503, 507 (1978) (“The d1fference in age; the fact of the prror ‘bad
'blood between the two men; the heavy consumptlon of alcohol by Cherry; and the prior threat of
the deceased are all factors which would grve appellant the rrght to Judge the conduct of his
adversary more harshly than otherw1se ”) -
3. A reasonably prudent man of ordmary firmness and courage would have
entertalned the same belief as Htmes :
rIn addition to Himes’ subJectwe bellef he wasalso required to proye that “a reasonable '
‘ prudent man of ordlnary ﬁrmness and courage would have entertalned the same bel1ef ” Fuller,
297 S.C. 440, 443—44 377 S E.2d 328, 331 (1989) (quotmg Jackson supra) ‘In rulmg the
" -Himes failed to establrsh thls element of\self‘-defense,pJud'ge Murphy noted_the srmilarity in~,si2e ’.
_‘betWeen the men, that Davld was not a@ed,that it was Himes who polnted a gun at David,' and
. what she perceived: as an ‘ambiguityl in the language of the text m‘essage. R. 186, 1.23 -1 87,‘1'. .
17. Many of these factors were discussed _suprddin part [.B.2. | |
Though no Weapon yvas discovered, David was reaching for something in his pockets,' |
which Himes reasonably feared may have been a weapon. Contrary to the trial judge’s finding, it
was only upon further reﬂection that Himes stated he did not think that David had a vyeapon o

because he would have had time to pull it out. Himes did not draw his own weapon until after he’

" saw David reaching into his own pockets.
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In State v. Dickey, 394 SC 491, 716-S.E.2d 97 (2011), oﬁr Supreme Court held that the
~ defendant, a security guard, was entitled to a directed verdict oﬁ self-defense when he fatally shot a
man he was lawfully éj ecting from an apartment building. The Court determined that the defendant
reasbnably believed he was in actual danger of death or serious bodily injury because the victim
was highly intoxicated, acted aggressively over the coursé of the conflict, began advancing
toward the defendant quickly with the purpose of assaulting him and continued advancing toward -
the defendant after defendant pulled the gun. Dickey, 394 S.C. at 501, 716 S.E.2d at 102. Like
Dickey, David “waé undeterred at the sight of [the] gun” and advanced toward ﬁimes. 394 S.C.
at 502, 716 S.E.2d at 103; cf. State v. Oates, 421 S.C. 1, 16-17, 803 S.E.2d él 1, 919-20 (Ct. App.
2017), cert. denied (Mar. 7, 2018) (holding defgndant‘Was not entitled to immunity where there
was evidence that the argument had ended when defendant fired six shots at the victim, one of
which ‘stmck him in the side and five of which struck him in the back). it was vonly then that
rHime‘s fired his gun a single time. In light of the text message received two nights prior, David’s-
history of aggression, and his aggressivé bel.lavior at the time, a reasonable man would have

acted as Himes did under the circumstances. - |
4. In order to prove immunity, Himes .was not required to show that he had no
other probable means of avoiding the danger of sustaining serious bodily
injury than to act as he did in this particlular instance.
“[T)he duty té retreat, need not be shown when seeking immunity under the Act.” State
v. Douglas, 411 S.C. 307, 318, 768 S.E.2d 232, 239 (Ct. App. 2014) (citing Curry, 406 S.C. at
371, 752 S.E.2d at 266)). Nevertheless, Judge Murphy ruled that Himes failed to prove thé ﬁnal
element of self-defense, finding that Himes could have turned and walked away as soon as he

saw David or agreed that he would not go inside of the apartment. R. 187, 1. 21 — 188, 1. 2. This
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ruling was error, as Himes was under no obligation to prove that he no other probable means of
avoiding the danger. |
In summary, Judge Murphy’s ruling that Himes was not eligible for irﬁmunity under the Act
and did not prové a valid claim to self-defense by a preponderance of the evidence was premjsed
upon numerous errors of law, which she misapplied t'o»the actual evidence presented. The denial .of

Himes’ motion for immunity should accordingly by reversed.
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IL.

In the interest of judicial economy, this Court should vacate the five year sentence
imposed for possession of a firearm during the commission of a violent crime where S.C.
Code Ann. § 16-23-490 expressly provides that the five-year sentence for such an offense
“does not apply in cases where . . . a life sentence without parole is imposed for the violent
crime” and Appellant was sentenced to life imprisonment without parole for the murder
offense. '

Himes was sentenced to a term of life for the foense of murder and to a term of five years
for possession of a firearm during the commission of a violent crime. R. 570; R. 594 - 595. Life
imprisonment for murder “means until the death of the offender without the possibility of parole . .
..” S.C. Code Ann. § 16-3-20(A). Therefore, Himes’ life sentence is without parole.

“If a person is in possession of a firearm . . . during the cqmmission.of a violent crime and is
convicted of committing or attempting to commit a violent crime . . - he must be imprisoned for five
years, in addition to the punishment provided for the principal crime.” S.C. Code Ann. § 16-23-
490(A). However, the statute expressly provides: “This five-year sentence does not apply in cases

where . . . a life sentence without parole is imposed for the violent crime” Id. (emphasis added).

* Thus, under the plain language of the statute, Himes should not have been sentenced to five years

for possession of weapon during the'c'ommission of a violent crime. See State v. Owens, 346

S.C. 637, 666-67, 552 S.E.2d 745, 760 (2001), overruled on other grounds by, State v. Gentry,

363 S.C. 93, 610 S.E.2d 494 (2005) (holding a defendant sentenced to death could not also be
sentenced to ﬁ{/e years for possession of a firearm during the commission of a violent offense).
The trial j.udge erred as a matter of law in 'senfencing Himes, and the five year sentence
for possession of weapon during the commission of a violent crime pursuant to S.C. Code Ann. §
16-23-490 should be vacated. Though defenée éounsel did not raise an ébj e;:tion to the improper

imposition of this sentence during Himes’ sentencing hearing, this Court can address this issue in
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the interest of judicial economy. See, e.g., State v. Vick, 384 S.C. 189, 201-03, 682 S.E.2d 275, ‘

281-82 (Ct. App. 2009).
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CONCLUSION

Based on the foregoing, Appellant Christian Himes respectfully requests that this Court
vacate his convictions and reverse the trial court’s denial of immunity under the Protection of

Persons and Property Act (Issue I) and vacate his five year sentence for the weapons offense

(Issue II).

Ysanna I&ﬁek{ﬂy
Appellate Defender »
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