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STATEMENT OF ISSUES ON APPEAL

- Did the Circuit Court correctly dismiss Michael Morgan’s counterclaim in this foreclosure
action based on the statute of limitations?

Did the Circuit Court have jurisdiction to correct an erroneously filed order within four
days of the date it was entered by the clerk of court?
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STATEMENT OF THE CASE AND FACTS

As arlleged in the complaint ﬁled on December 2, 2015, this dispute afises Iout of Michael

- Morgan’s failure.toirepay a $1.3 million mortgage loan he obtained from Wachovia Mortgage,

FSBiin 20(58.‘ (R.at 28, 918; 66,9 18). The loan is secured by'a mortgdge on Morgan’s residence

1n Aiken. (R at 25-26,95; 63, 9 5-6). Morgan has not rdade any payments on the loan since May
2011. (R. at 28-29,23).2 |

' Morgan filed an ansWer and counterclaims on February 4, 2016. (R. at»3.2-63). At that

time, the counfefcleims included numerous allegations relating to vthe ;‘Pick-a-Pa_yment” option

eontained within 'the;‘ifn‘o'te. Wells Fargj(‘) i‘e'spoﬁded with a mo’tion‘-; to-dismiss th.e countercla‘imvs,'

“arguing that the iss,ﬁes raised'i'n the coun’ferclaims were all barred by a:'ela"ss action settlement

A;a,agre'er'n'erit reiating’ to the “Pic“k-a-Payment"’ 'loans.l (R. at 70-78). Rather “thaﬁ“riéiii‘r"ig di“s.mi'"ss'a‘l of

the counterclaims, begah filed an amended answer and counterclaim on May 10,2018, omitting

an); reference to the_i{ﬁPiek-a¥Payment” matters and adding new allegations that unidentified loar

: deeumeﬁts were fdlSiﬁe_d 'er forged. (R. at 64-69). The counterclaim was .for an alleged violation

of the SouthCarolina Attorney Preference Stafute, S.C. Code Ann. § '3v7-‘104j102, that occurred at

& hlS loan S closmg in 2008 (R. at 68, ﬂ 39). “As' Morgan alleged (1) an umdentlﬁed 1nd1v1dual -

' “fa151ﬁed and forged [hIS] 51gnature on unspemﬁed “documents relatlng to the apphcatlon forand
.orlglnatlon of h1s- loan, (2) an umdentlﬁed md1v1dual engaged in unspemﬁed acts’ of

““concealment,” and (3) he was “depriv[ed] of his right to choose his own, unconflicted counsel to

"' Wells Fargo Bank, N'A. (“Wells Fargo”) is the successor in interest to Wachovia Mortgage, FSB. -
2 ‘Morgan has gone to. great lengths to remain in the residence despite the admitted default. In the
period between the default and the ﬁllng of this action, the parties discussed a possible loan
‘modification; however, Morgan did not qualify. After that effort failed, Morgan filed a pro se
lawsuit in federal court relating to the “Pick-a-Payment” class action settlement: Michael G.
Morgan v. Wells Fargo & Co., et al., No. 1:150cv-04032- JFA (D S. C) That actlon was
' Voluntarlly dlsmlssed on May 16, 2017. (R at 115:16-116:8).



represent h1m at the closmg of the mortgage loan and ‘no attorney 11censed to practlce law in
South Carolma superv1sed the closmg of the mortgage loan ? (]d W 40 4l 43, 45) Morgan
sought unspec1ﬁed damages and attorneys fees along wrth a declarat1on that l’llS mortgage loan is
.vo1d or unenforceable ” (R. at 69). | | |

’ Wells Fargo moved to dismiss the counterclaim on the grounds that it was barred by the
three-year statute of limitations contained in S.C. Code Ann. § 37-10-1 05 (A), which runs from the
date of the violation. (R. at 79-81)." The Circuit Court granted the motion to dismiss the
counterclaim on 'Aug'ustﬁ24, 2018. (R. at 1-10).

 Morgan moved to reconsider. (R. at 82-88). At the hearing on the motlon to reconside_r,
.th'e ‘C‘ircuit Court-dsked both'part‘ie'-s to submit a proposed order, and the parties_did s'o".on_ O:ct'ob;er
:26,2018. (R at 119:14-15). " - '

On Monday, October ‘29',’ 2018, the Aiken County Clerk of Court erroneously entered an ,
order granting the‘motion to reconsider and referring the case to the Master in Equlty (“October
29 Order’;)r' '(‘R.'atf"l l‘;’ 1 6j; On Friday, November 2,'20l 8, the Aiken County Clerh of Court'entere’d
can orde‘r’:si'gned'on:T'u’esday,v October 30, 2018 den'ying' the motior to reconsider (“November 2

'-l"“Order”) (R. at 17) "These events all occurred w1th1n a five-day per1od within the same term of
court. The C1rcu1t Court s law clerk clarlﬁed by emarl dated November 5 2018 that the November
2 Order was the correct order (R at 145) ‘Morgan filed a notice of appeal from the August 24

and November 2 Orders on November 20, 2018. 3

3 Subsequent to the filing of the Notice of Appeal, "\/Iorgan filed a “Motion to Determine Validity'
of Order Subject of Appeal” in which he challenged the substituted order of November 2, 2018.
The Court denied the motion, but noted that the parties could raise the issue in therr brlefs '



STANDARD OF REVIEW

A court may dismiss a counterclaim if it fails to allege facts sufficient to constitute a cause'
of act1on See Rule 12(b)(6) SCRCP “The question for the court is whether in the hght most
favorable to the pla1nt1ff and wrth every doubt resolved in h1s behalf the allegatrons set forth on_
the face of the complalnt state any valrd clarm for rel1ef ” Logan V. Cherokee Landscapmg and
Grading Co., 389 S.C. 611-, 617, 698 S.E.2d 879, 882 (Ct. App. 2010) (quotations and citation
omitted). The Court may sustain the dismissal when “the facts alleged in the 'comp‘laint do not
support relief under any theory of law.” Flateau v. Harrelson, 355 S.C. 197,202, 584 S.E.2d 413,
416 (Ct. App. 2003).40n appeal,:.this Court applies the same standard of review as the Circuit
- Court. Doev, Makion, 373 S.C. 390, 395, 645'S.E.2d 245, 247 (2007). | : |

i

. The stat'ute:‘i"of limit"ations is an afﬁrmative defense. Generally, an afﬁrnratiye 'defensemay
not be asserted inga mot1on to d1sm1ss unless the allegations of the complamt demonstrate the
ex1stence of the afﬁrmatlve defense See Spence V. Spence 368 S.C. 106, 123, 628 S:E.2d 869,
878 (2006). -Howev‘er‘-; f-‘[m]oSt courts allow such defenses to be raised in a'moti0n to dismiss urider
Rule 1'2v(:_'b) when thege is no dlsputed issue of fact raised by an afflrrnatiye defense, or the Tacts are
s.;'éomp'letely di’sclOs’ed'on the face of thé pleadings, and .'reallstically"nothing’ }"further can be
de\teloped by pretrial di:s'coveryior a'trial on the issue raised by the defense.” Id. at 124, 628 S.E.2d
" at 878 (dubtation's and citations omitted), |
 ARGUMENT

L. The Circuit Court correctly found that Morgan’s counterclaim was barred by the
» appllcable statute of llmltatlons

N ‘The Attomey Preference Statute S C. Code Ann § 37 10 102 provrdes

. Whenever the primary purpose of a loan that is secured in whole orin part by a hen
on real estate is-for a personal family or hotisehold purpose: : SR



" "(a) ~  The creditor must ascertain prior to closing the preference of
the. borrower as to the legal counsel that is employed to
répresent the débtor in all matters of the transaction relating

. to the closing of the transaction . . . ..

The 'creditor_may comply with this section hy:: o

(1) including the preference information on or with the credit
application . , . or :

(2) providing written notice to the borrower of the preference
- information with the notice being delivered or mailed no
later than three business days after the application is recelved

.or prepared .....

: Ctaims under the. Attomey Prejfere_n_ee Statute are suhjeo_t toa threefyear statutelq",lflimitations- that
begins to run on the date the violation‘occur'red.' S.C. Code Ann § 37_-1'0-»105(’A) :(“No debtor may
‘bring an action for-awviolation of this ehapter moré than three years after the violation occurred,
except as §et‘forth Ain»‘s,ubsectioh (©).). ']?;eeanee Morgan'alleged a violation that occurred no later
than his loan S closmg in Aprrl 2008, any attorney preference claim was time-barred as of April
201 1
Inan apparent attempt to av01d the statute of llmltattons bar Morgan alleged that his loan
“‘'was 1nduced bv unconsc1onable conduct” in v1olat10n of S.C. Code Ann. § 37- 10 105(C). (R at’
' 68-69', Ml 45-46). ‘Section 37-;1 0-105(C) pr0'v1des m pertinent .part:» e |

" (C) If the court finds as a matter of law that the agreement or transaction is
unconscionable pursuant to Section 37-5-108 at the time it was made, or was
. 'znduced by unconscionable conduct, the court may, in an action other than a class
(1)‘ refuse to 'enforce the agreement or a term, or part of the agreement or
transaction that the court determmes to have been unconsc1onable at the -
‘time it was made; '
(2) enforce the remainder of the agreement without the unconscionable term
or part, or limit the application of the unconscionable term or part to avord
an unconscionable result;
' (3) rewrite or modify the agreement to ehmmate an unconsc1onable term
‘part, or result and enforce the new agreement or
(4) award: o '



~ (a) not more than the total amount of the loan finance charge and
allow repayment of the unpaid- balance of the loan w1thout any
-~ finance charge; : :
- (b) not more than double the amount of the excess loan finance
“charge or other charges of fees actually received by the cieditor-or
paid by the debtor to a‘third party; and. :
~(c) attorney's fees and costs.

An action ptirsitartt to this subsection may not be brought after the briginal
scheduled maturity date of the debt.

(emphasis added). No South Carolina appellate ‘court has: issued a reported opinion on the -
application of subsection (C) or on the pleading standards required to state a.claim thereunder. For
that reason, both parties cited unpublished and trial court opinions.in their arguments to the Circuit

Court, and the Circuit:Court considered them as persuasive authority. Wells Fargo concedes these

citations are not binding on this Court.

As stated in the’_‘:"statute_, Morgan must properly allege a violation of S.C. Code Ann. § 37-

-5-108to proceed un:der: § ,3,771.0'1 05(C), which requireg _either (1) substantive unconscionab,ility—

that the loan transaction itself is unconscionable at the time it was made, or (2) procedural

unconscionability—that it was induced by uticonscionable conduct.* “The Fourth Circuit has

“provided a hel'pful diécuSsion of these two related concepts, as follows:

We not’e in passing that several commentators have drawn distinctions similar to
that between what we have called “objective reasonableness” and
“conscionability.” Most would treat the concepts as variations on'the same theme,

4$.C. Code Ann. § 37-5-108(1) reads:

With re'spectto a transaction that is, gives rise to, or leads the debtor to believe will
~ giverise to, a consumer credit transaction, if the court as a matter of law finds: =~

" (a) the agreement or transaction to have been unconscionable at the. time it was

. made, or to have been induced by unconscronable conduct the court may refuse to
enforce the agreement; or ‘
(b) any term or part of the agreement or transaction to have been unconscionable at -

. the time it was made, the court may refuse to enforce the agreement, enforce the

~ remainder of the ‘agreement without the unconscionable term or part, or so limit the
‘application of any unconscionable term or part as to avoid any unconscionable
result and award the consumer any actual damages he has sustained.



A

however and denominate them subspemes” of “general unconsc1onab111ty ? Whrte
and . Summers . for example distinguish  between-. “procedural” .. and
' substantlve unconscionability. o ' '

Substahtlve unconsmonabrhty involves those one-sided terms of a contract from
which a party 'seeks relief (for instance, “I have the right to cut off one of your

. child's fingers for each day you are in default "), while procedural uncon501onab111ty
deals with the process of making a contract— “bargarmng naughtiness”. (for
instance, “Just sign here; the small print on the back is only our standard form™).
Each of these branches of unconscionability has common-law cousins; procedural
unconscionability looks much like fraud or duress in contract formation,
and substantive unconscionability reminds us of contracts or clauses contrary to
public policy or illegal.

J White & R. Summers Umform Commercial Code § 4-3, at 186 (3d ‘ed. 1988)
(footnote omrtted)

Carzson‘v:-'_Gen.Mqto-rs COrp;, 883 F.2d 287, 296 n.12 (4th Cir. 1989).
With respect:to substantive unconscionability, courts consider whether-there are “terms
that are 'so oopressliye;z._that no ‘reasonabl'e“pers_oh would make them and no f_éi'r and honest person

would accept ‘the.m.‘?iai?;.idehﬁ_ihg' v.’IFr‘itz"s» ‘Pontiac-Cadillae-Buick, Inc., 322 S.C. 399, 403, 472

‘S.E.2d 242, 2445”‘(1996)'};;».‘.\Here,r Morgan di"di not'_make 'any'_'allegati_ons with respect to the loan’s
terms, much less that any pa'rtieular terms were o ‘oppressive that no reasonable'person would

whave accepted the agreement. Thus, he did not state a claim that the loan agreement itself was

substantively unconseioﬁable‘at.tlle time it was made. -

' "I,rlstea'd, Morgan alleged:"problemxs"with'the loan proeesé, or rather_, that the.loan was
“induced by u'n'oo'néciOnable conduct.” Forconduct to qualify as :lino0nsoionable‘indueeme'rit; it
must be an “.z'ifﬁrmative misrepfrese'ntetion'[] o_'r‘ active»deceit.”'b'McFarlaﬁd: v. ‘Wells Fargo Bank, ‘
N.A., 810 F.3d 273, 286 (4th Cir. 2016).

' As an irti_tie-ll'matter, Morg‘an’s procedural unconscionability claim failed because he did
not allege that any of the conduct at issue induced him to ‘enter.'the loan. Hé did not make any

allegations that he chose to apply for or accept his loan based on anything Wells Fargo or its
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predecessors did or did not do. See, e.g., Boone v. Quicken Loans, Inc., No. 5:15-ev-04772‘-JMC,
2016 WL 3552025, at *5-(D.S.C.- June 30, 2016) (“The facts as.alleged indicate that Plaintiff

applied for the lo_an with Defendant. - There is no allegation that Plaintiff chose“;to apply for the

‘loan based on statements made, or conduct, by Defendant regarding Plaintiff s-ability to.choose

an attorney for closing, ‘Therefore, Plaintiff has not stated a claim for: unconscionable
inducement.”).‘ o |

In addition,- Morgan’s conclusory allegations of forgery by an unidentified individual on-
unspecified loan documents, and of unidentiﬁed acts of “concealment,” were insufficiently pled

as a matter of law See: Jones V., Gllstrap, 288 S.C. 325 528 343 S.E.2d 646, 648 (Ct. App 1986)'

‘(a mere conelusory allegation unsupported by any particularized allegations of fact,

‘11nsufﬁc1ent), see also Hartsel v. Selective Ins. Co. of S.C., No. 201 1-UP-226, 201‘1 WL »1‘1734337,

at *3 (Ct."App. May*18, 201 l) (rejecting Conclusory allegations in 'suripor’t of bréach of fiduciary
duty claim). Given®that procedu'ral unconscionability is akin t:o fraud or duress oecurr'in'g;'in

connection with contract formation, these allegations should be subject to the pleading

-;:vrequirer'nents:of Rule '9'(b),' -SCR"C-P, which 'proVides:"‘ln 'allla'ver‘ments ‘of frétud or rnistake',:tlie

‘3‘ei'rcurnstances constitutin'gi fraud or mistake shall be stated with particularity.” See Chewning v.

FordMoror Co.; 346 S. C. 28, 36 550 S.E.2d 584 588 (Ct App 2001)

In order fo allege fraud, the followmg elements must be alleged w1th particularity | “(l) a
representation (2) its falsrty, (3) its materlality, (4) either knowledge of its falsrty ora reckless
disregard of 1ts truth or fa151ty, (5) intent that the representation be acted upon (6) the hearer S
1gnorance of | 1ts fa151ty, (7) the hearer s reliance on its truth; (8) the hearer’s right to rely thereon
and (9) th'e‘hea‘rer’s:‘ consequent and proximate injury.” King V. Oxford,‘2'82 S.C. 307, 311, 318

S.E.2d 125, 127 (Ct. App. 1984). “A complaint is fatally defective if it fails to allege all nine
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elements of fraud Where the complamt omits allegatrons on any element of fraud the trral court_
should grant the defendants motion to dlsmrss the claim.” Ardzs V. Cox 314 S. C 512 515, 431
S E 2d 267 269 (Ct App 1993) (01tat1on om1tted) Here among other th1ngs Morgan s amended

answer and counterclarm did not 1dent1fy (l) ‘the person who allegedly forged documents or

"“concealed” information from him; or (2) the particular documents he claims' were forged.’

Moreover, because Morgan did not make any allegations that he chose to apply for or accept his o

loan based on anything Wells Fargo did or did not do, h_e did not allege. reliance. Thus, his
allegations of forgery.and _ooncealment were insufficient to bring his claim withi_n SC Code Ann.
§ 37-10-105(C).

" Inaddition, Morgan argues that his claim comes within the exception set forth in S.C."Code

Ann. '§ 3'7-10-10-5(C);because his loan Was 'closed ‘without an attorn'ey; and because 'he‘w'as

“depriv[ed] of [his] right to choose his own, unconflicted counsel to tepresent him in the closing

' o'f"the 'mortgage 'loan‘f‘*atiSSue.” V(R. at 68, 9 45). Essentially,'Morgan' argues that the‘alle’g’ed

violation of the Attorney Preference Statute, standing alone, rendered hisloan unconscionable and

-unenforceable. He is wrong.

 Fist, thé-South-Carolina Supreme Court has been clear that the alleged unauthorizéd
praeti'ce\of law does no.t gi\le rise to a private right of .action. '"Sée, e.g, Frankllrz v. Chavis, 371
S.C. 527, 535, 640 S.E.2d 873, 877 (2007). Accordingly, any claims based on such an allegation
nec'essarlly fail as a matter of law. See id. (affirming dismissal of breach of 'ﬁduoiary' duty claim

based upon the alleged unauthorized practice of law); see dlso Hdnibrick v. GMAC Mortg. Corp.,

SIna tacrt admission that his allegatrons were insufficient, Morgan attempts to amend them
through the “Statement of Facts” in his brief, which does not cite a single allegation from his
amended -answer and counterclaim but instead makes entirely new allegations he never made’
below. The Court should reject Morgan s 1mproper attempt to amend l'llS allegatlons through hlS
brief on appeal :



370 .C. 118, 123-25, 634 S.E2d 5, 89 (Ct. App. 2006) (affirming dismissal of complaint when

' charges of unauthorrzed practrce of law were. the basrs for alleged causes of actron because only

the South Carohna Supreme Court can determme what constrtutes'the unauthorrzed practrce of
law)_..‘ . A - : : . S

| j.‘S‘econd, the _South Carolina Supreme Court has held that the alleged unauthorized practice
of law does not 1ender a mortgage unenforceable unless that mortgage was recorded after August
8,2011. See BAC Home Loan Servicing, L.P. v. Kinder, 398 S.C. 619, 624, 731 S.E. 2d 547, 550
(2012); Marrix Fin. Servs. Corp. v. Frazier, 394 S.C. 134, 140, 714 S.E.2d 532, 535 (2011). Here,
it is undisputed that the ‘mortgage at issue was recorded in 2008. (R. at 28, 918; 66, |1 8) Thus,
asa matter of law;'the;-‘alleged unauthorlzed practice of law cannot support Morgan’s counterclalm,
which sought to pro‘hibit' Wells Fargo from.enforcing'rthe_'mortgage.‘ See'De'u}tSChe. BankNaz‘ 1
Trust Co. v. Booms, No. 2015-UP-097, 2015 WL 793201, at *1 (Ct. App. Feb. 25, 2015) (affirming
circuit ¢ourt’s 'rejecti"oh of unclean hands defense based upon alleged unauthorized practice of law
because the subject mortgage was recorded before August 8, 2011);

:Thi'rd,' an alleged violation of the Attorney Preference Statute cannot support” an.

v unconsc1onab111ty clarm This conclusron is compelled by the plain language of S.C. Code Ann.

| §§ 37- 10 lOS(A) and (C) wh1ch demonstrates.that each subsectlon provrdes drstmct remed1es

S.C. Code Ann. § 37-10- lOS(A) provrdes a remedy for actual damages and penaltres ‘[if] a credltor'-
violates a prov151on of thlS chapter (Empha51s added). The Attorney Preference Statute is part
of “thls chapter namely, Chapter 10, Trtle 37 'In contrast, S. C Code Ann. § 37 10 lOS(C) is not

available “[1ﬂ a creditor violates a prov1sron of this chapter » Instead, it pr0v1des ' “If the court

finds as a’ r‘natter of _law'that the agreement'or transaction is unconscionable . . . the court may . . .

refuse to enforce the agieement.” S.C. Code Ann. § 37-10-105(C). It is axiomatic that am attorney

0



oreference form rs not an agreement Nor is 1t a transactlon Thus the exclusrve renledy fo.r.a
v1olat10n of the Attorney Preference Statute is contamed inS.C. Code Ann. § 37 10- lOS(A) )

: Thrs conclu510n 1s also borne out by the case law Indeed Morgan presented the C1rcu1t
Court w1th only one decrslon from the Court of Common Pleas for Lexrngton County, permlttmg
such a claim to proceed under S.C. Code Ann. § 37-10—105(C). Nationstar Mortg. LLCv. Fowler,
No. .2013-CP-32--1482,‘Or.der Denying Motion to Dismiss Cross;Claim and Third-Party Complaint
(Le'x.ington Cty. Dec. .1.2,»2013'). On the other hand, Wells Fargo cited numerou:sdecisions frorn
the U.S. District.Court for the District of South Carolina rejecting procedural unconsc,ionability
clarms based upon alleged v1o1at10ns of the Attorney Preference Statute See e. g Mosley V.
.Quzcken Loans Inc., No. 1:16- ~cv-00384-JMC, 2016 WL 3551999 at *3-4(D. S.C. June 30, 2016)
(rejectrng the argument’ that ’a loan was induced by unconscionable conduct slmply'because the
lender allegedly violated the Attorney Preference Statute); Boone v. Quicken ‘Lbarts, Inc.,No. 5:15-
cv:04772-IMC, 20163WL 3552025, at *5 (D.S.C. Juhe 30, 2016) (same, and applying the three-
‘ year statute of lir_nitations-to the clairn). Wells FargO‘ 'also:p'fo'inted to Booms. There, alth'ough::th'vis
Qourt did not directly address the issue, it held that the circuit court did ot err in holding that the
~su'bj ect note'and mortgage were not unconscionable, even though the'lender'violated‘the Attorney
l)reference ‘Statute.- | Boorrds,' 2015 WL 793201, at *2. A'g'ain',“ Wells. Far‘goi cohcedjes these
.auth'o'ritiesare not"bin'ding,but’ they are pereuas;iVe and should be applied in this case, S

" Finally, and as a practical matter, Morgan’s argument with respect to the alleged attorney
preference"yio‘lation would eviséerate the three-year statute of lirn‘itations' generally 'abplicable to
attorney preferenceyiolatio'r'is. It Morgan is correct, then every loan’ with an attorney prefererice
violation is nec'essarily_unconScionable an.d thereby subject to the longer limitations period in SC

Co"de" Anii, § 37110-105(C). This cannot be the result intended by‘ the General AsSernb‘ly'; and
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South Carolina courts “will not construe a statute in a way which leads to an absurd result or
renders it meaningless.” Florence Cnty. Democratic Party v. Florence Cnly. Republican Party,

398 S.C. 124, 128, 727 S.E.2d 418, 420 (2012). Thus, the Circuit Court’s ruling on this point

should be affirmed.
II1. _ " The Circuit Court denied the Motion to Reconsider ln a valid order dated Novemvberl
2,2018. :

At the end of the hearing on the motion to reconsider, the C1rcu1t Court 1nd1cated to both
parties that they could submit a proposed order within ten days. (R at 119: 14- 15) As d1scussed
above the clerk’s office entered the wrong order on October 29 201 8. The C1rcu1t Court reahzed
the wrong order had been-'entered and corrected the error on its own 1n1t1at1ve w1th‘1n hve daye and
pr1or to the exp1rat1ontof the term of court As of the law clerk’s ema1l of November 5 2018, 1t»
should have been clear to all partles that the Circuit Court s 1ntended rul1ng>was that in the
V November2 Order | |

In his Brief, Morgan discusses at length the powers of a maeter in equlty following an-order
.of reference;'Th'e.se 'ge'ner‘al statements are not applicable to thel 'pro'cedural"is'sue Morgan'presents
iri his brief. |

R " First, Morgan fails to .acknowledge ‘that traditionally, South .'.Ca'r'olina - ju'd'ges. fetain
| jurisdiction fo modify decisions within a term of court. See Doran v. Doran, 288 SC 477, 47l8:,'
343'S.E.2d 618, 619 (1986) (“A trial judge loses jurisdiction t6 modify an order after the term at
which it is 1ssued, ,eXCept for the correction of clerical orders. Once the term:end,s','the order is'no
longer ";subject' to any amendment or modification which involves the exercise of judgment or
discretion on the merits of the action.” (citations and footnote ornitted)). Here, there is 10 queStion'

that the Circuit Court entered the November 2 Order during the same term of court.



i Moreqver,‘ the Circuit Court entered the November_Z-Ofdcr just"four days -‘:afte_rit issued the
October 29 Order. As ‘the South Carolina. Supreme Court has held, “[u]ndet Rule 59(¢), SCRCP,
the trial judge has only ten days from entry of judgment to alter or amend an eatlier order on his.
own initiative'. L0 Leviner v. Sonoco Prods., Inc., 339 S.C. 492, 494, 530 S.E.2d 127, 128

-(2000); see also Heins v. Heins, 344 S.C. 146, 157, 543 S..E.2d 224, 229 (Ct. Apb.’ 2001) (“We
rule a Family Court judge does not have the authority to alter-or amend a judgmént, sua spofzte,'
once the judgment is jm(')re than 10-days-old.”). The South Carolina Supr‘em} Court recently
reiterated thisvrule."-See Overland, Inc. v. Nance, 423 S.C. 253, 256, 815 S.E.2d 431,433 (2018)
(“A trial court does not have th¢ power to alter or amend a final order if more than ten day's"pés"s:es”
and 1o Rule 59(e) motion has been served[.]”) (citing Leviner, 339 S.C. at 494,530 S.E.2d at 128);
see also Suntrust Mortg. v. Gobbi, No. 2006-UP-243, 2006 WL 7286028, at *2 (Ct. App. May 16,
2006) (ina case where no intervening Rule 59(e), SCRCP motion had been filed, the trial judge
had j'urisdicrtiqn to Sﬂa'?séonté change an order regarding in flor'ma pauperis status because he ..s'»ua
‘sp;‘b'r‘zte‘ré\}'er.sed his order granting that stéfus within three days aftér its'issuance); .Accbrdiﬁgl);/; a
circuit judge rétéins jurisdiction to S'u"d's'pont’e alter or amend a prior judgiient 'd'.uririg the ten-day
pefibci"vfollo{Jvihg'tﬁé .'ént.fy' of that judgment, regardl'esvs of whether a Rule 59(e),SCRCP motion
has been filed. | ‘ |

Hé?e; tilére’ is no q\i‘est'i:on that the NoVehibef’Q Ordér;v?l1ich reﬂue‘ct‘ef'd' thew1ll of the
Circuit Court—was ‘ente.'red- just vfoUrvday‘s. after zthe‘ Qc’t_’ober 29 Order. - Giveh'this. éﬁoft :peridd_
Within t'he;Same term’of court, ‘the Cifcﬁit Court 1'etéined jurisdictioh, and the November 2 Or&ér

is valid.
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IIL. | -Morgan’s arguments relating to whether his counterclaim could be properly asserted,'

- as defenses are not preserved and fail on their merits.

Morgan did not argue below that 'what he labeled a “counterclaim” was actually a “defense
by recoupment or set-off” that was not time- barred under S.C. Code Ann. §37- 10 105(A) until his
motlon for reconsrderatron (R at 83-84, 4 2-4). As such this argument is not preserved for this
Court s review. See Johnson v. Sonoco Prods Co., 381 S C. 172,177,672 S.E.2d 567, 570 (2009)
(“An issue may not be raised for the first time ina motron to reconsider.”); Brailsford v. Brazlsford,
380 S.C. 443, 448, 669 S.E.2d 342, 344 (Ct. App. 2008) (“‘a party cannot use a motion to alter or
amend a Judgment to present an 1ssue that could have been rarsed prror to Judgment but was not”)
Herron v. Century BMW 395S.C. 461 465, 719°S.E.2d 640, 642 (201 1) (stating issues must be
properly ralsed to and: ruled upon by the trral court to be preserved for appellate revrew)

- In any event, the Court should reject Morgan s attempt to rewrite his pleadlng in order to.

avoid a plam hmltatro'rrsgbar. Morgan ] amended answer and counterclaim 1ncluded the follOwrng:

- FOR A FIRST COUNTERCLAIM
(Vi lolatlon of Attor ney Preference Statute with U nconscronablhty)

In that counterclarm Morganﬂ sought the followmg affrrmatlve relief: “damages‘ attorneys fees

and penaltles as provrded 1n the South Carolrna Consumer Proteetron Code and all relref K
available under S C Code Ann § 37 10 105” ineludfng a declaratron thathis ._rnortgage.l:oan 1s
vord orunenforceable ” (R at 69 1{46) e

As the South Carohna Supreme Court has explarned recoupment and “set off’ are

‘ drstrnct from counterclarms “Recoupment” and “set off’ are equrtable defenses that can only

result in the reductron of the plamtrff s clarms—not an afﬁrmatrve Judgment for money or other
relief for the defendant See Brasmgton Tzle Co ]nc V. Woz ley, 3”7 S C 280 284 491 S E 2d

244, ‘24’6 (1997), superse'ded by statute on other grOunds,'JRS Builders; Inc. v. Neunsinger,’ 364
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S.C. 596, 614 SE2d629(2005) (.recogn.ivzing‘ that a set-off and a counterclaim are dis,tip,(‘:t'; and
have di_fferent mutuality requirements); W.M. Kirkland,.Inc. v;,Providence Was}u'ngton Ins. Cb.

264 S.C. 573 580, 216 S.E.2d 518, 521-(1975) (“It is essentlal to remember, however that a
counterclalm is dxstmgulshable from a set-off, a counterclaim being statutory while set-off belongs
to the inherent power of a-court in the exercise of its equitable jurisdiction.”); Mullins Hosp. v.
Squires, 233 S.C. '186, 197, 104 S.E.2d 161, 166 (1958), overruled on other gfounds by McCall
by Andrews v Batson,‘28_5 S.C. 243,329 S.E.2d 741 (1985) (“Recoupmeﬁt, unlike counterclaim,
may result only in the reduction of the plaihtiffs claim, and not in affirmative money judgmeént”).
Here, 'MOrgan’s beluateid atfempf to recast what he labeled a “First Coﬁritefcléiﬁj” as “as'a matter

of defense by way ofirecoupment or set-off> was belied by his own plea'di.n:g, which sought

 significant monétéry felief from WéIIS"Fargé and an order declaring his'$1.3 miillion mortgage

loan unenforceable.® -+

‘IV.  Morgan had previously amended his answer and’ counterclaim and did not ask for

~leave to do so a second time.
Again, this issué was not r'aise'dA until Morgan filed his motion to reconsider. As such, it

should be Subject to the normal rules of error preservation cited above. In addition, Morgan had

“already amended his answer and counterclaim once to-avoid dismissal.  Nothing in the rules or

precedent gives a party unlimited opportunities to replead a matter until.he or she can survive a
motion to dismiss.
In ladditior'l, “[w]hen the complaint shows affirmatively that plaintiff is not entitled to relief

in any view of the case,»”. dismissal with prejudice is propef., Portman v. Garbade, 337 S.C. 186,

6 Wells Fargo dlsputes that a foreclosure, Wthh seeks to enforce a securlty 1nterest quahﬁes as
“debt collectxon” under S.C. Code Ann. § 37-10-105(A). If a foreclosure is not “debt collection, »
then Morgan cannot take advantage of § 37-10-105(A) in any event. In the event this Court s
inclined to agree, this argument presents an additional sustaining ground and is an-indepéndent
basis to affirm pursuant to Rule 220, SCACR.



190-91, 522 S'E.2d 830, 833 (1999): 'Her’e;‘{for_ the reasons-above; the counterclaim in qiie's_tio'r‘l- is
time bérred under any view of the case and therefore the dismissal with prejudice was proper.

' CONCLUSION

;_For aillof_ these re_éson's,T -Welis-Fafgo asks tha_t this ~Court.a.fﬁrrvn the Ci}cﬁit,Couﬁ and_

remand this matter for a determination on the merits of the underlying foreclos’iire action.
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