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IL

STATEMENT OF ISSUES ON APPEAL

Whether the trial court erred in refusing to enforce a perferAa‘greement made
between the State and appellant when it was binding on the parties?

Whether the trial court erred in refusing to grant a directed verdict to the charges
of homicide by child abuse, aiding and abetting the same, and unlawful coﬁduct '
toward a child when the State failed tO present any substantial circums,tantiél

evidence beyond a .reasonable doubt that appéﬂant committed the acts?



STATEMENT OF THE CASE

Appellant was indicted along with a co-defendant, Julia Gorman, .for homicide by
child abuse, homicide by child abuse-aiding and abetting, and unlawful conduct toward a
child at October 2008 and May 2010 terms of the Horry County Grand Jury.

On June 10, 2010, ;1 heariﬂg was had on the enforceability of a proffer agreement
beforé the Honorable Benjamin H. Culbertson. He held that th;: solicitor was aliowed to
withdraw the proffér and that it was not an immunity agreement. )

On january 11-12, 2011, a hearing was held before the Honorable Larry B. Hyman
on appellant’s ﬁotion to have appellant’s two polygraphs admitted as being scientifically
reliable. . Appellént passed both a ‘SLED polygraph and an independently performed
polygraph. On May 26,2011, a hegring was held on respondent’s motion to amend .Judge'
Hyﬁm’s order excluding evidence of .the two polygraph examination; pursuaht to Rule 702
and the Jones factors. Judge Hyman granted respondent’s mQtion to amend the order. .

On Octo_ber'3'l, 2011, a hearing was held on the co-defendant’s motion to sever, on’
various voir dire questions, an amendment of the indictments in reference to the date of the
incident, a discussion on autopsylphot\os, and an in camera hearing on the admissibility of
appellant’s and the co-defendant’s statement. The statements were held admissible..

" On November 14-18 the jury. trial proceeded. Both @ppellant and the co-defendant
were found guilty ‘as charged. They were both éentenced to thirty-ﬁ\;e (35) years for
hor'nicide by child abuse, to twenty (20) years fér aiding and abeﬁing, and to ten (10) years
for unlawful conduct toward a child. |

This appeal follows.



FACTs

Appellant and Julia Gorman ‘were 1ndlcted for hom1c1de by chrld abuse for 1nﬂ1ct1ng
‘ fatal 1njur1es to a seventeen (17) month old male child on July 14, 2008. Appellant and
Gorrnan were also mdtcted for aiding and abetting under the hom1c1de by chrld abuse statute
- and for vunlawful conduct toward a‘ child in relationship to the injuriesthat occurred to. the
. yictim.' | | | -

Just how -did the .Victlm 'Ac'vome into the care of appellant' and J-ul‘ia, Gorma,n?..h 5
Appellant»and Gortnah li\;ed together The Victlm was Gorman’s grandson | The 'Victim.’Ts ‘
‘mother was Cesalee Carnagh1e She gave appellant and Gorman temporary guardranshlp of -
. Athe Vrctrm so she could visit her husband R1chard Grtmes who was stat1oned 1n the m1lrtary |
;and the father of the V1ct1m - ; | |

Mr Gnmes sa1d he was notlﬁed by phone on: the nlght of July l4 by Gorman that- ".‘ »

' the v1ct1m ‘was on his way to the hosprtal because he was havmg a serzure when they trred to -

wake h1m up for d1nner R.p 81 line 9 p 82, line 1). Cesalee sard she tr1ed to call 8

Gorman but she would cither i 1gnore the call or she would push the end button and never
' answer the' ca‘ll.-'“ When‘ she got back to ‘South Carolina Cesalee went to the Medical . .

: Un1vers1ty of South Carohna (MUSC) Her husband and mother were there. Gorman sa1d L

'somethmg about. all the an1mos1ty that has been’ created. (R p 157 line 23 p. 158 lme_ .

l2l)." Cesalee had no'rdea what the ammos1ty comment meant. (R p- 160 lmes 19- 23) '
_Aﬁer>consulting .with the dobtor's "she" and Richard decided- to donate the victim’s organs and_ '
cease life support The Vrct1m died on July 16. Before he d1ed they had h1m bapt1zed
Cesalee 1nV1ted and begged her mother to come but she said she had other things to do. (R

p- 160, line 24 — p. 162, line 2). -



On cross-examination Cesalee said that her mother did not handle stress well. She
lets things bottle up and then goes into a fit of rage. (R.- p- 181 line 17 —p. 182, line 2).
Dr Jody Hutson testrﬁed that he was a farnrly physician at Aynor Fam1ly Medrcrne

OnJ uly l Cesalee and Gorman brought in the vretrm because he had ant bites, allergies, and

- congestlon Otherw1se the v1ct1m looked normal. (R. p. 204 line 9 p..205, line l6) The

‘doctor prescrrbed a steroid cream and antrhrstammes for the victim., (R. p. 207 ‘l1nes 12-23). .
The V1ct1m was to, be given 1/z teaspoon a day of xyzal the ant1h1stam1ne A s1de effect of
A the ant1h15tam1ne is sedat1on (R p. 210 lmes 6- 25) | B : |
| “Gorman brought the Vlct1m back in to see the doctor on July 8 with compla1nts of
g nauSea and Vom1t1ng. The y1ct1m had an emergeney room‘ Vlslt the n1ght before.-. Dr. Hutson : |
. exarnrned hrm and he seerned very well He was not ooncerned about hnn (R p 211, lrne
) 8 -p. 214 line 16) | | o |

- Lt. Ra1nbolt worked for Horry County F1re and Rescue. He was drspatched to the
Gorman residence at 6: 07 .p.m.- on July 14 and he arrived at 6 13 p.m. The drspatch
ment1oned shortnessv of breath or a serzure. (R. p. 235_, lrne 2 -p. 236, lrne 19). lWhen, : )
Rainbolt vyalked‘ inside the residence he" saw appellant sitting on the céuch.hordiag the

. Vietim. (R p. 237 l1nes 3- 7) He said the Vrctrm was in a pretty grave condltron and

| appeared to be havrng a selzure (R p. 238 l1nes 8 lO) He asked appellant if the V1ct1m -

. had been srck or had a fever Appellant sard no. He sa1d the Vlctrm was put down for a nap

at-3:30 p.m. ‘He had _]ust risen from the nap and that was how they found h1m (R p. 239
lrnes 13 15)
Errca Rosenthal, a ﬁreﬁghter/paramedrc responded to the scene at 6: 20 p m. 1n

" medical transport unit. She testrﬁed the VlCtlm was “very lethargic, still seizing”... “He had
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a right-sided gaze...” The victim was put in the ambulance and Gorman rode in the front
‘ passenger seat. (R p. 253, line 8 — p. 254, line 9). She sa1d that the victim “had suffered
ﬁre ant bites prevrously in the week and was treated for that.” She said “he had not been
sick, he had not struck his head, he had not fallen...” (R. p. 254, lines 22-25). Later, '
Gorman told her that the victim had been whiny and lethargic since the ant bites and she
also said shel had “raised several children in her lifetime and never seen such a bad one.” She
said that the statement stuck with her. (R. p. 256, line 18 — p. 257, line 13). Rosenthal did

not riotice any bnliisesion the victim. (R. p. 258, lines 17-22). |

Tina Millan was a registered nurse in.the emergency room at Conway Hospital
where the v1ct1m was taken She noticed the victim was unresponswe posturing, and;
,seizing, he had no response whatsoever and his pupils were dilated. The prognosis was very
crltical (R p. 264 lines 6-25). Gorman sa1d the victim had not fallen or anything (R p.
266, hnes 4-5). The nurse- noticed that Gorman “was very anxious, na01ng back and forth

seemed Very upset Appellant was “very concerned.about the child. While the child was

selzrng he actually wanted to approach the bed and I told hlm he could go ahead and talk to

 the child and he was holdrng his hand.” At ﬁrst Gonnan did not do the same but then she
later did. R.p. 267 lines 7- 22)

A CAT scan of the victim revealed cranial skull‘ faetures and bleeding in:the back of.
wth‘e head. That sort df traurna could be‘cau_.s:e.d by a fall from a second story building or
being thrown out of a car or any kind.of abuse to a chiid. Nurse'Millan also saw‘sorne
bruising on parts of the body. (R. p. 271, line‘ 5-p.272, line 19). At 10:33 p.m. the victim

‘was transferred by air flight to MUSC. (R. p. 275, lines 6-14).



Dr. Cacace was the emergency room doctor at Conway Medical Center. Gorman
seemed to indicate a p0551b1e cause for the victim’s condition was the victim’s mother who
had left him a week earlier. (R. p. 293, lines 1-6). The doctor said the head trauma was
severe, impendrrrg death. (R. p. 295, lines 17-23).' The injury was not accidental. (R. p.
296, lines 15-16). The victim was posturing due to neurological trauma; (R. p. 299, lines 9-
13).

Dr. Donna Roberts testified that it would take severe traumatic force to cause the
victim’s skull fractures. (R. p. 335, line 22 — p. 336, line 1). A person with this type of
injury would be severely symptomatie immediatefy. Symptoms would be a loss of
' | con’scioﬁsness alteration in 'breathing, and likely seizures. The child welﬂd not be able to .

_ walk move, play w1th toys, or eat. A person could foam at the mouth. (R p- 345, lines 3-
14).. She said there were fractures on both sides of the head but she could not give an
opinion as to what caused them. (R. p. 349, hnes 1-2). If the victim had been checked on -
| arourrd 4:30 and was sleepirrg fine the injary weuld have to have occurred after that. (R. p.
'353, lines 13-22). If someone came up to the victim and hit him on both sides of the head it
cotlld cause the rnjury if severe force was used. (R. p. 354, lines 17-25).‘ If the victim had
~ been shaken and the shaking were violent the injury could have been caus.ed if there was
-also an impact. (R. p 362, line 25 p. 363, hne 7).

Dr. Cynthia Schandl, a forensw pathologlst at MUSC, test1ﬁed that the victim had
fractures on both sides of the head. (R. p. 382, line 20). She could not tell if there had been
~ one big hit or two hits, ene on either side of the head. (R. p. 387, lines 13-21). 'fhe cause of

‘death was inflicted blunt head trauma. The manner of death was homicide. (R. p. 393, line



12 — p. 394, line 12). On cross-examination, she said attempts to resuscitate the victim
could cause brursmg (R p. 402, lines 3- 8)

Dr. Ann Abel an expert in child abuse pediatrics at MUSC, testified next. She sa1d ,
the degree of force inflicted on the -victim was massive and she would expect him to be
unconscious immectiately. (R. p. 417, hhes 21-24). The victim had multiple bruises, some -
of which were not typrcal of normal falling. Some of the bruises could very well have been
" accidental. She said one cannot date or trme a brulse by ’1ts color.. (R p. 418, line 13 — p.

, 427 line 25). She put in her final report that the victim’s injury was caused by 1nﬂlcted )

head trauma. (R. p. 432, hnes 19-24). She sald Gorman told her the victim had severe |

developmental and 'heha\{ieral-problems but his records did net inrlicate those problems.
Gorman alsoA said the Vretirn was ‘clingy. and whiny and wanted to be held all the time. (R. p.
435 line 17 —p. 436 hne 7).

On Cross- exammatlon Dr. Abel testlﬁed that the v1ct1m s bruises” could have.
occurred the same times as the skull fractures. The ..v_rctlm’s skull fractures could ha\re :
‘occurred ;;dthin one (1) hour of hirn being ‘seen by EMS. And it would take less than a
minute_tor‘the injuries to occur. If a layperson did not se¢ the damage being inflicted, they
would have no knowledge how it tzvas done. (R p. 437, line 25 — p. 440, line 9). A risk
facter to a toddler is somebody with a low toleran.ce to stress and a low tolerance to the
. demands of a toddler. ‘7('R. p. 440,_v‘1i’ne 18 —p. 441, line 115. On redirect, Dr. Abel said the
injuries occurred to the victim within three (3) hours of his being taken to the emergency

room. (R. p.455, line 24 — p. 456, line 18).
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MarshavBessant, a friend of appellant’s and Gorman’s, testified that Gorman was
very stressed because of financial problems with appellant not working. (R. p. 466, line 21
—p. 467, line 3).

Brad Whiteis was a supervisor for the child protective services investigations at the
Department of Social Services (DSS). He briefly spoke to Gorman over the phone after the
victim was at MUSC. While she worked during the day, aﬁpellant took care of the victim.
On Monday the 14%, She gét hbme around 3:00 p.m. She said the victim was asleep. She
checked on him shortly thereafter. She said ‘;he victim was acting weird. Foamy saliva was
coming from his mouth.' When she noticed this, she took the victim to appellant and told
him somethiﬁg was wron‘gv.. She said after the victim started to have some form of seizure.
She called 911 at 6:06.p.m. (R.'p. 498, line 18- p. 499, line 13). |

Yveﬁe Brown, an-investigator with- DSS, was assigned the case and she went to
. MUSC. She'noticed bruises oﬁ the victim’s thigh and on his lolwer‘ légs. She asked Gormar.l
| ébout the bruises and she said the victim likes to binch himself. (R. p. 509, line 13 —p. 510,

line 1). Gormén described the victim while he was in her care as being cranky,
underweight, undernourished, and that his head héd a squishy feeling to it like it didﬁ’t have
bone structure. Ms. Brown thought that was odd. (R. p. 513, lines 18-24). When she talked
to appellént, she observed that “he was just stunned, bewildered.” She asked him what had
taken place on July 14 that the victim'ended up in the hospital. He said he did ot know. .
He just didn’tknow, (R. p. 5 '16,l line 18— p. 517, line 7). |
Detective Troxell Mth the Horry County Police Department ‘;estiﬁed that he
interviewed appellant and Gorman on July 18. Gorman brought a notebook with her to the

interview with issues she was having with her daughter. The detective found this
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information irrelevant because the victim was injured after his mother had left. (R. p. 555,
line 7 — p. 556, line 9). |

| Appellant was interviewed first. He testified that Gorman got up around 4:45 a.m.
on Monday; July 14 becaﬁse she had to be at work around 6:00 a.m. Appellaﬁt woke the
victim up around 9:30 am. The victim was tired, as though he never slept. Appellant took
him to the kitchen and got him something to eat. Ardund 11:30 a.m. fo 12:00 pm he fed
the victim lmch. Again the Victim seemed tired and appellant let him lie down for abbut 30
minutes to see if ﬁe would sleep. The victim kept Wl;jning aﬁd heid_ hlS hands out to be
picked up. Appeliant _pickéd him ﬁp and ;[ook him to the lAiving rO(;rh to watch some
television. The Victim was whining and tired acting. Around 3:30 appellant laid the victim
. down again and h;i went to sleep. Gorman came home around 4:15 p.m.' They both -
checked on the victim énd he was asléep. (R. p. 565, iine 7 —p. 567, line 23).

B -‘ Appellant and Gofmanylet th¢ vjctim sleep as they pr'ébér’é'd dinner. They sat down
around 6:00 p.m. to eat. After dinner, Gorman went to get the victim aﬁd she found him
having é seizure. Apﬁellant said the victim’s head ;Jvas limp, lhis arms wefe boWed uﬁ, it
ldbked like a seizﬁre“.' He had never seen.anything like it. He told Gorman to call 911 and
‘ she did. The paramedics came.and took the victim to Conway Medical. (R. p. 568, line -2 -
p. 569, line 8). ..

Appellant testified Gofman had been upset with her job on an aimost daily basis.
R.p. 575; lines 6-20). When Gorman comes home from work, she takes over caring for the
victim. (R. p 575, line 21 — p. 576, line 9). He did ﬁot kﬁow what happened to the victim.

He did not hurt him." (R. p. 577, lines 19-22). Detective Troxell told appellant he was not
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accusing him of aﬁything. He did not think he had a malicious bone in his body. He had
never been in trouble before. (R. p. 581, line 23 — p. 582, line 2).
The detective told appellant he showed comf)assion as opposed to Gorman who was stoné
cold and straight faced \yhen he talked to her. (R. p. 592, lines 6-10). Appellant again said
he did not do aﬁything to the Viqtim. He just tried to care for him. (R. p. 594, lines 24-25).

‘The néxt iri;[erview was with Gorman. She tgsﬁﬁed that Monday morning she got up
4:30 to 4:45.  She checked on the victim and he was sleeping well. She went to work.
' Appellant called her arqund;Q:OO to 9:30 a.m. to tell her he woke the victim up and fed him
breakfast. App'ellant called again later-when he fed him luﬁch. She got home from work
; &6md 4:00 to 4:30 p.m. and checked oni the Vicfim. \H-e_waé sleeping and breathing fine. L
She and appellant checked on him 5'11&1&: later and everything was stll finé. She cooked
dinner aﬁd they decidéd to ea; before geﬁiﬁg the victim. Appellan.t took the dog out an‘d-she
went back in the bedroom to wgke the victim up. She éaid the victim was “making the
really strange noises and slack looking, saliva.”. Something happened between dinner and
6:00 p.m. aftertwhich she called 911 6n appellant’s pﬁone. (R. p. 617, line 17 — p. 740, line
3). | | N

Gorman testified that on Saturday she got home from work around‘3:dO p.m. She -
said she “walked in the door, of course, victirﬁ’s making his whine, whine, whine, you
know. . It just géts louder \;vhen.I get home,' but that’s just the way he is, you know. If, if I
walk in-the door he s't'a'.rts,’I me;ln he, he, he makes noises but it just seems like when a
woman walks in it just gets more loud and he c.omes over and starts trying to climb up my
leg and cause he wants to bé carried and we don’t carry him because we are trying to break a
habit.” (R. p. 624, line 11 — p; 625, line 8).
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Detective Troxell confrénted Gorman with j’ail time and he noted ‘that was the first
tear };e had seen from hgr. R.p. 629, lines 4-46). Later, Troxél’l told her, “there’s not a bit
of remorse coming frqm you...” (R. p. 635, lines 17-18).

Detective Weaver asked Gorman if appellant gets frustrated and she said no that he
~ had better patience than she did. She had to walk out of the house because of the victim’s
whining and cfying. The whining and crying d(')és not faze appellant. (R. p. 660, line 13 -
p. ‘661, line 6). Gorman then admitted she may Havé shook the victim but she did not think
she did it hard. (R. p. 661, liﬁe 7 — p. 666, line 7; R. p.‘ 669, lines 13-15; R. p. 670, lines 4- : ' |
7). , She then demonstrated how she shook him but claimed éhe did no;c shake him on
Mqﬁday. (R. p. 671, lines 7-22; R. p. 674, lines 1-2; R. p. 683, lines §-24). She said the
- victim crieé everyday, he is cfanky ‘e“verydAay, he whines e%/ery;iay. (R. P 676, lines 18-19.).‘.. '
If she shook the victim, she did not tell appellaﬁt. (R. p. 688, lines 13-14);‘ ' J

| On cross-egamination Detgctivé Trdxell admitted appeilé.l-n’t answered all questions.‘
and Was cooperative. He said if »appellan't was not in the residence when Gorméq sh.o'ok the " -
victim, or whatever she' did to him, he would not have,any kno;vledge ofit. (R. p. 697, line; .
. 7— p. 698, Iine 25. | ’There'vwas no _gvidenée to show;appelleint V;’aS present wﬁen ;[he inljt‘iri‘e‘s -
‘occurfed.- R. p. 698, lihes 7€12). :Trbxell ;a‘vdmitted‘appellant freely eonsented fo a Sé’arch 6f
the trailer. He admitted there Waé no ‘direct evidence -that appellaﬁt was the one who
inﬂicied the inju'ries and Gorman .was adamant that appéilént had not inflicted aﬁy injuries.
(R. p. 699, line 2 - p. 700, line 25). :

After the state restéd, and the judgé denied the. directed verdict motion, aﬁbellant
called Adrian Robertson to testify. She worked with appellant. She had an eleven (11) year

old daughter who was non verbal who had seizures and mental and physical disabilities.
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Appellant was very caring for her. (R. p. 731, line 14— p. 733, line 28). Ms. Robertson also
had a five (5) year ola daughter and a ninev(9) month old daughter. Appellant was around
them everyday at the office and interacted. with them. She had no hesitation in having
appellant around them or in leaving them alone with him. (R. p. 734, line 7 — p. 735, line .
18). |
James Palmer, appellant’s father, testified that appellant interacted well with his own
s;)n Dylon. Appellant was good natured and never hit Dylon. (R. p. 742, lines 4-24).> o
Appellant brought the victim over oﬁ Sunday, July 13", to go swimming. Mr. Palmer said -
the Victim was very pale and did not show any bruises. (R. p. 743, lines 5-12). On cross-
4 examination, Mr. Palmer was asked if he knew appellant’s .ex-vwife had filed a restraining
order against appellant and he did nét knovs}'about it. (R.p. 749,llines 3-25‘).. |
ApplelAlant"sA mother, Gail Palmer, testified that | éhe too observed the \‘/ictimv on
Sunday with his swim1hing trunks on. She did not see any bruises. (R. p. 757, line 22 — p.
758, line 10). |
.. Co-defendant Gorman was the léSt pérson to testify. She again broﬁght up her
‘strange concern over the victim’s head bei‘ng “soft and squishy.” (R. p. 780, line 21 — p..
781, line 11). On Monday, July 14, she said she got‘up around 4:15 am. She che;:ked on
the victim and he was asleep. Shé V\;ent oﬁ to work. (R. p. 787, lines 16-22). She clockea
out at work 3:45 p.m. to go home. (R. p. 790, lines 8-12). She got home around 4:30 —
4:45. (R. p. 790, lines 20-25). She checked on the victim and he was asleep.
Now, after over three (3) years, her story started to change. She claiméd that she left
the house and went to the IGA to get something for dinner then she stopped at the video

store and picked up a movie. She came home and cooked dinner and she and appellant
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decidéd to sit down and eat dinner before waking up thé victim. (R. p. 791, lines 2-19). She
did say api)ellant called her at Qork during the day to tell her what the victim had for
brea_lgfast-and lunch. (R. p. 791, line 20 — p. 792, line 7). She introduced into evidence a’
check she wrote out to the IGA or{ July 14, 2008. (R.i p. 793, line 15 — p. 794, line 14). The
~ time stamped on the chéck' from the IGA cash register said 15:52 which would be 3:52 p.m.
She thought méybe she cashed the check at 4:52 p.m. (R. p. 796, line 25 — p. 797, line 17).
By the time she went to the video. store, got home, aﬁgi sat down to eat dinner it nﬁust have
been around 5:30 p.m. (R. p. 797, line 18 — p. 800, line 21).

‘Gorfnéh said she then prepared thé Victim’s plate and went 'dOW;l the hallway to get
him. She found h1m laying on his side, breathmg really funny. He {);/as -ﬁeavy and .saliva
, .waé hanglng out of his mouth She d1d not know what was wrong. She plcked hlm. up real ‘
qulsck aqd ﬂlpped him over her arm.. All qf a sudden he was se1zmg. She called apppllant"
and said soﬁetﬁhg was wrong. She told h1m to call 911. Hevl took the victim é.nd she
grabbed the first phone shg could find to call 911. (R. p. ‘800, line 24 — p. 1806, line 15). She
.said at one point appellant had taken the dog outside. Appellant told her he took the dog ou‘é
* while she was prepping the food. R. p. 8()‘1., line 21 — p. 802, line 6). Now, Gorman .said(
she did not know why she demqnstrated shaking the victim. She said she ﬁever shq_o'k the
victim. (R. p. 824, line 20 — p. 825, line 6). o |

On cross-examination by the solicitor, Gorman said she did not know if she ever told
the detectivés, the people who treatéci the‘ Viétim, Dr. Abel, or" DSS» over three years ag§ tha-t‘ -
she went to the IGA and the video store. She agreed that none of the officers who were
looking into the death of ‘Lhé victim broﬁght up the fact that she had gone to the IGA and the
video gtore. (R p. 833, vlinel 19 — p. 834, line 24): ‘When she was asked where the victim’s
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head was squishy, she said it was squishy all over. (R. p. 840, line 19 — p. 841, line 2). She"
denied telling medical personnel she gave the victim 2 to 2 % times the antihistaniinés she

was supposed to give him. (R. p. 841, line 24 — p. 842, line 25). She admitted that she put

appellant out of the house w‘alking the dog on the day the victim was injured. (R. p. 850,

lines 10-14).

When cross-examined by appellant’s attorney, Gormian said when she first got home
on Monday after work the victim was asleep and she did not hear any gurgling or strange
sounds. There was normal Breathing. (R. p. 863, line 9 — p. 864, line 5). She said appellant
was agreeable to having the 'victim stay at their home. He was very loving, caring and
| patient with the victim. (R. p. 864’, line 18 -P. 865, line 1).

After Gorman’s testimony, defense counsel for appellant introduced é rest.ré;ining
order concerning appellér_lt and his ex_-Wife t.o refute the paqu work the court took judicial’
notice of earlier that Gorman’s couﬁsel had brought up. The order also gavé appellant

liberal visitation rights with his own son. (R. p. 873, line 20 — p. 874, line 11).
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ARGUMENT [

The trial court erred in refusing to enforce a proffer agreement made between the

State and appellant when it was binding on the parties.

‘On April 22, 2009, ‘r‘espo.ndent extended the opportunity of a proffer to appellant.
The offer provided that appellanf ;ubmit himself to agents of the State for Vpurpose of
deb'ri-evﬁng regarding th¢ neglect and death of the victim. He was required to be complétely |
: tl;}ithﬁll concérning his involvement and the involvefneﬁ‘; of all other indiyiduals in “this
matter. He was required to tmthﬁ;lly and completely answer all questions posed by agenfs
of the State and provide without prompting all inforrﬁation ’coriceming'this in’atte?s
B Appellant was required fo’ submit to a polygraph examination(s) to verify all
information provided tdthe State. The polygraph eigz;miner(s) shéll be seleg:ted by the State "
and ,yvAill be designated agents ‘Of the State. Any stfcitémeﬁts_madé by ai)bellant may be uéed “ ‘
4 agaiﬁst him by the State for any purpése. |
Appellant was requifed to appear as a witness 1n the trial of all witnesses who were
designated as defendants by the S;[ate. " Appellant shall testify trutﬁfully, completely, and
‘ cbhsistenﬂy with prior statemeri;[s made to the State. - . | | |
In return, the State shall consider the extent and degree of cc')operatior:l by éppellant
in the election of charges and at sentencing and shail advise the Court of appellant’s extent
and degree of cooperation, | |
~ The State prlovidedAthat this proffer was the entiré agreement between the parties.
Béth éppéllant and his attorney accepted the proffer by their signatufes on May 4, 2009.
On June 4, 2010 appellant’s attorney filed a Motion for Hearing to Enforce Profter

 Agreement. The motion noted that on May 4, 2009, appellant was interviewed by
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inyestigator_Carrnen Burke-Mureddu and on a separate occasion by Assistant Solicitor,
Candice Lively. At no time had appellant refused to be interviewed and he had even offered
to be interviewed again. The motion noted that appellant was ready to testify in a trial -
against the co-defendant.”

On September 24, 2009, appellant submitted to a polygraph examinatien
administrated by Richar_dCharles of SLED. Appellant passed the polygraph examination.

The motion also noted that new evidence of when the time frame of the injuries -
occurred came about and appellant gave a brief summary of additional details concerning
the new tirneline and.an int/itation to reinterview appellant wae made.

On l\/lay 11, 2010, Assistant ‘Solicitor Candice Lively informed appellant’s attorney
* - thatit Was her intent to revoke the proffer
On June lO 2010, a hearlng was held on the motion. The State noted that originally
the co-defendant, Julia Gorman was charged with h0m1c1de by child abuse and appellant
© was charged with unlawful neglect of a chrld New evidence, how'ever led the State‘to
belleve that appellant may have had some knowledge or been 1nvolved in some way. The
State 1nartﬁrlly trred to’ explaln that they now had talked to the pathologrst and the
radrologrst and it was thelr opinion that appellant was potentlally involved in the injuries
to the victim. The pathologist and radiologist were not at the scené .and there is no w5§ they
co‘uld say ‘appellant, as opposed to the cd-defendant, was involved. The solicitorsomehow
“deterrnined that the medical evidence clearly was contradictidn‘? Qr if not contradiction? -
the failure of the Defendant, this Defendant to provide us additional information led rne to
believe that he had.to have had some'knowledge or be involved.” This is why the State

unilaterally revoked its own proffer agreement. Instead of the State going to bat for
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appellant on a lessgr charge, they now wanted to go after appeilant on the highest charges of -
homicide by child abuse and homicide by child abuse, aiding and abetting. (R. p. 2, lineA 2
p. 3, line 24), | |

| The t.rial court 'derﬁed the motion to.enforce the proffer; It said the State’s obligaf.i‘on
was to consider appellant’s cooperation when they elect chargés and at the time of
sentencing. But itvdi‘d not see where appellant was prejudiced. (R. p. 15, lines 1-7). Thét
‘rliling was in error. . | | |

The State’s proffer and appellant’s acceptance of it is a contract and it is subject to

contract'principies. Reed v. Becka, 333 S.C. 676, 511 S.E: 2d 396 (1999). United St&llteS»V.v (
Irvine, 756 F.2d 708 (4" Cir 1985). Where the language in a contract is perfectly clear, that

language deterrhines,the full. force and effect of the document. State v. Gates, 299 S.C. 92,

‘38.2 SE i2d 886 (1989) cifing; Gilstrap v. Culpeppef, 283 S:.C. 83, 320 SE 2d 445 (1984)
The State was obligated Fo ﬁllﬁll its end of the agreement. Like the solicitor iﬁ % above,
the solicitor here in her own words said, ‘;Hc has not provided us, he has not given us ‘the
smoking gun in this case.” (R. p. 12, lines 4-5). The ~teﬁhs of the agreemént, hoWeve?, do

%

not require a “smoking gun.” They require appellant to be truthful, to be debriefed, to-
~answer all quéstions by agents of the State, to submit to a polygraph which he paé.sed. The

solicitér even admitted that aﬁef the time line changed, appeilant did give more (ietéiis. (R.ﬁ |
'A p. 12, lines 8-9). And he offered another interview. He could not tell them whét hé did not

know. -But he did live up to his end of the bargain, exceﬁt for testifyiﬁg at trial against the -
- co-defendant, which he was not allowed to do because the State broke their end of the
agreement and violated due process of lawiuncier Article I, § 3 of the South Carolina

Constitution and the Fourteenth Amendment to the United States Constitution.
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Appellant was prejudiced by the State’s failure to keep their part of proffer in the
following respects:

1. Appellant was not allowed to testify against the co-defendant at trial. Instead, he
had to sit at the co-defendant’s table with the co-defendant and be tried under the
doctrine of “guilt by association.” The Solicitor has freely admitted that they
did not,know who did this crime so they were prosecuting both parties! (R.
p- 23 line 22-p.25, line 9; R. p.34, line 25- p. 35, line 9). They obviated their
burden of proof by trytng appellant under the doctrine of “guilt by assoc1at10n.
There was not sufficient evidence to conv1ct appellant by trying him alone.

2. Instead of the State haying to elect favetable charges in return for appellant’s
cooperatlion,v they were now able to go after appellant on the higbest chargea.

3 | The State offered no help at sentenc1ng contrary to their agreement. |
4. The State was able to gain information through their debr1eﬁng of appellant and.

their interviews to try to make a case aga1nst appellant.

The State cannot unllaterally withdraw the proffer. Santobello v. New York, 404

U.S. 257, 92 S.Ct. 495 (1971); United States v. Simmons, 537 F.2d 1260 (4™ Cir 1976).
There was no breach by appellant and he was prejudiced by the State’s withdrawal. The

- trial court erred in denying appellant’s motion to enforce the profter.
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ARGUMENT II

The trial court erred in refusing to grant a directed verdict to the charges of homicide

by child abuse. aiding and abetting the same, and unlawful conduct toward a child because

the State failed to present any substantial circumstantial evidence beyond a reasonable doubt
that appellant committe(i the acts.

| This case proceeded on a strained theory of the law. The solicitor explained at an
early motion hearing on.M‘ay 26, 2011, that she did hot know who inflicted the injun'esA on
the v_ic;tim SO yshe was going aftér appellant and Gormaﬁ because they each ‘had access to the
victim and no one else was around. (R p. 24, line 25 — p 10, line 18). At another rﬁotion
" hearing held rc')n October 31, éOll, the solici‘tor againlv said she;was trying both -paft‘ie's :
together because sﬁe did no;t know whb inflicted the iﬁjuries. (R p- 32, liné 19 —p. 16, .line
9). |

The solicitor is using res ips% loquitur as her theory of the casé. “The‘ thing sﬁeaks

for itself.” This c}eates a rebuttable presumption/inférenée that appellaﬁt and Gorman had
to disp'roye.1 The pr'oble‘m is that the doctﬁne of res ipsa loquitur is used in civil law in

negligence cases, not in criminal cases. South Carolina does not even use the doctrine in -

civil cases. Orr v. J. K. Saylor, 253 S.C. 155, 169 S.E.2d 396 (1969). And shifting the " .

! See, Fiumefreddo v. McLean, 496 N.W. 2d 226 (Wisc App. 1993). Requirement for
application of res ipsa loquitur that agent or instrumentality be in exclusive control of
defendant was met in, medical malpractice action brought against two physicians who
performed thymectomy, even though it was not shown which physician was guilty of the
negligent act which caused the injury, as they were in a better position to.know the cause
than was patient, all persons who could possibly have been causally negligent were
defendants in the action, and shifting burden of proof of individual causation was not
unfair.
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burden of proof to the defense to rebut the presumption or disprove an inference is
unconstitutional and in violation of due process of law. Yates v. Evatt, 500 U.S. 391, 111

S.Ct. 1884 (1991); Francis v. Franklin, 471 U.S. 307, 105 S.Ct. 1965 (1985); Sandstorm v.

Montana, 442 U.S. 510, 99 S.Ct. 2450 (1979). “No right is move fundamental than the right
of an accused to plead not guilty and put the State to its proof.” State v. Sloan, 278 S.C.
435, 440,298 S.E. 2d 92, 95 (1982); State v. Brown, 289 S.C. 581, 347 S.E. 2d 882 (1986).
The solicitor summed up her case in opening argument about the victim and the defendants:
“He died in theif care, no reasonable explanation for it but you listen for that yourself.” (R.
p. 48, lines 5-6). That is how this trial started and proceeded. | |
At the conclusion of the State’s case defense counsel moved for a direCted verdict
because the State failed to prove appellant was the person who inflicted the iﬁjuﬁéé on the
-victim. - The State failed to prove he was aiding aﬂd abetting, or that he unlawfully ﬁeglectedv
the victim. (R. p. 726, line 15 —p. 72.7, iine 23). The trial court denied the motion. It said,
“I don’t know how this case will go, that’s why we have juries.” (R, p. 727, line 24 — p.
728, line 21). The trial court’s ruling was in error.
Due process as guaraﬁteed by the Fourteenth Amendment requires “that no person
shall be made to suffer the onus of é criminal conviction except upon sufficient proof—
defined as evidence necessary to convince a trier of fact beyond a reasonable doubt of the

existenge of every element of the offense.” Jackson v. Virginia, 443 U.S. 307, 3'16, 99

S.Ct. 2781, 2787 (1979).
Our Court has held:
[T]he trial judge is concerned with the existence or

non-existence of evidence, not with its weight; and,
although he should not refuse to grant the motion
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where the evidence merely raises a suspicion that
the accused is guilty, it is his duty to submit the case
to the jury if there be any substantial evidence
which reasonably tends to prove the guilt of the
accused, or from which his guilt may be fairly and
logically deduced. [Emphasis added].

State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State v. Edwards, 298 S.C.
272, 37‘9 S.E.2d 888 (1989), cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989).

In applying this standard, our Court has held that evidence which is “sufficient to
o raise a strong suspicion of the guilt of the aqcused” is not sufficient to constutite “ény

~ evidence form which the guilt of the accused may be fairly and logiéally deduced.” State

v. Totherow, 263 S.C. 275, 210 S.E.2d 228, 230 (1974). See, also, State v. Turner, 117

S.C. 470, 109 S.E. 119, 120 (1921). The motion for a directed verdict should be granted,
therefore, “where evidence mereiy raises a suspicion of guilt, or is such to permit the jury

to rherely conjecture or to speculate as to the accused’s guilt.” State v. Brown, 267 S.C.

311,227 S.E.2d 674, 677 (1976), citing State v. Matarazzo, 262 S.C. 662, 207 S.E.2d 93,

cert. denied,‘420 U.S. 945 (1974); “If the evidence is consistent with both innocence and -

guilt it cannot support a conviction.” United States v. Varoz, 740 F.2d 772’, 775 (10th Cir.

1984); United_States v. Ortiz, 445 F.2d 1100, 1103 (10™ Cir. 1971). Guilt is only to be

found when there is a “rationally supportable state of near certitude.” Evans-Smith v.
Taylor, 19 F.3d 899, 906 (4™ Cir. 1994).
A key element of the offenses which the State had the burden of proving was the

identity of the person who committed the offenses. In State v. Leonard, 292 S.C. 133,

355S.E.2d 270 (1987), the Court dealt with a case whére two defendants were charged as

principals in vehicular homicide. The identity of the driver was disputed. The Court
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wrote that when “two or more defendants afe charged as principals in a vehicular crime,
the- jury must be instructed to first determine which of the defendants was th;driver of
‘the vehicle at the time of the offense.” Thé Court weﬁt on to note that “the jury, faced
with a difficult factual question as to the identity of the driver, could have resolved the
_ issue by convicting both defendants to insure a conviction of the driver.” In this case the

solicitor did not knéw who committed the offenses. The judge also did not know.? The -

jury very likely also did not know and convicted both defendants. .

In State v. Martin, 340 S.C. 597, 533 'S.E. 2d 572 (2000), the Couﬁ granted a
directed .Verdictz wh'ere the State failed to place either defendant iniside thé apartment
. where;, a_" homicide was éomrﬁitted. The éolicitor admitted to‘tfle trial judge, “We don’t |
know which person aétﬁally held [victim’s] head in that pén of water” and “Your Honof,

the w_holé point is we don’t know if fhey acted in concert.”

In Ste;te v. Schrock, 283 S.C. 129, 322 SE 2d 450 (1984) the Court gfanted a
directed ve;dict Bolding that the evidence preseﬁted “may raise a suépicion of ‘Schrock’-’s
guilt, but it does not point conclusively, nor to a moral cgrtainty, ﬁor beyond a reasonable
dﬁubt, to his guilt.” The Court noted earlier, “By bringing- the case, the State assumes the
burden of proving that the accused was at the scene of the crime when i‘; happened and A
that he cémmitted the cﬁme.” The Court went on to say, “Coming into Court, throck .
was clothed with the presumption of ipnocence. It was not incumbent upon him to prove

that he was not-guilty of these murders.”

2 At sentencing the trial court remarked, “Whoever did it, struck the blow, knew very well
what you were doing or just did not care what you were doing...” (R. p. 990, lines 23-
24).
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In State v. Buckmoﬁ, 347 $.C. 316, 555 S.E.2d 402 (2001), the Court directed a
verdict to the charges of murd_er and attempteci afmed rbbbery. The Court wrote that “the
circumstantial evidence relied- upon by the State is not substantial and merely ra_lis.es a
suspicion of guilt.” The Couft ﬁoted that “suspicion” implies a belief or opinion as to
guilt bésed upon facts or circumstanées which d6 not amount to proof.”

| In State v. Smith, 359 S.C. 48i, 597 S.E. 2d 888 (2004) the Court held tﬁa;[ therev ’
was sﬁfﬁcienf evidence to sustain convictions for homicide by child abuse and aiding and
abetting homicide‘ by chiAld‘ ébu_se coﬁcemi_ng defendaﬁt Smith who was ‘tried with co-
defendant, Celeste, who was the mother of the ;/ictim. The Court noteci that “Smith aﬁd
Celeste were the oﬁly two per_soﬁs; with jordyn'- who could have‘possibly‘caused“her
Cinjury. Celeste told iﬁvestigatérs vshe‘ wés with--Jordyn the whole tirﬁe and, in his
statement to thé investigators, Smith ‘r'efer'red to all of their actions that !day as ‘we,’ ‘neVer.
indicating a tir;ié when he and Celéstc were not together durir‘lg-,lr that weekend.”

This present case is decidedly different. Appellant aésumed.the caregiving vx;hile
Gorman was at work. When she came hoﬁe fr;o‘m Work, Gorman was thev caregiver.
There was simply no evidence that appellant struck-the victim or _aigleci and abetted in
doing so. It was appellant wlllo. was the patiéﬁt'person and he did.not have any -
.fesentment of frﬁétration with .:thé \;ictim staying with them. He interacted wel.l‘ with
other children and had liberal visitation With' his own son. | ‘We‘ kﬁowfrom Gorrhér;’s
daughter of Gorman’s difficulties in dealing with stress. She bottles it up until she
explodes. When s‘he:walks in tﬂe door the victims whines, whines, whines. It gets-louder
~ when he sees he;. The vi'ctim is clingy. He wants to be held. He tries to climb up her
.leg.
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She was upset her daughter did not take t'he victim with her. They both checked
on the victim when Gorman got home from work and he was fine and was Breathing
normally. They had dinner and then appellant went out to walk the dog. She went to
wake up the victim who whines, whines, whines and is clingy. éhfc had ample time to
strike him once or twice or ram his head against the cfib. Dr. Abel said the injuries
would happen in a minute. Dr. Robert‘s said it was severe traumatic force‘. The victim
would have been immediately severely symptomatic. She calls appellant who had gotten
back frdm walking the dog.. He sees the victim ‘and tells Gorman. to call 911. It is-
appel-lantA WilO holds the victim qﬁtil‘ emergency medical pers'onnci gets there. It was
appellant, not Gorman, who was the first one at the Viétifﬁ’s bedside at Conway Médical. =

Yes, there was substantial circumstantial . evidence thét Gorman could have
committed the crimes against the victim. There was insufficient evidence»to tig A‘appellant
- to these crimes. The trial judge said, “I don’t know how this case will go, that’s why we
have juries.” A jury is not suppoéed to speculate when the soliéitor can not meet her
burden and does not know _v?ho is guilty. The trial cc;urt shéuld have granted a directed

verdict in appellant’s favor. Appellant’s case should never have gone to trial.
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CONCLUSION

Appellant should receive a new trial with enforcement of his contract with the State.

(Issue I). Appellant should receive a directed verdict of acquittal. (Issue II).

Respectfully submitted,

obert M. Pachak
- Appellate Defender .

ATTORNEY FOR APPELLANT |

This 4th day of February, 2013.
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