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" CERTIFICATION OF COUNSEL

. Counsel for Petitioner certifies that a Petition for
Rehearing was made and finally ruled on by the South Carolina
Court of Appeals on Novewber 22, 2019..

. QUESTIONS PRESENTED

1. Did the Cocurt of Appeals erxr in finding that maintenance
work temporarily affecting City storm water lines located
within a City-owned street may constitute an affirmative,
positive, aggressive act sufficient to support a claim
for inverse condemnation by the owner of a private
drainage line where the undisputed facts in the record
establish that the work did riot alter the pre-existing
flow of water or cause any damages to the cwner of the.
private dralnage line? : :

Did the Court of Appeals err in reversing the trial
court’s flndlrg that the record lacks any evidence of an
affirmative, positive, aggressive act by the City to
support Plalntlff g inverse condemnation claim?

N,

STATEMENT OF THE CASE

'This case revolves around a privately-cwned, 24-inch
terra cotta drainage pipe (“Ray Pipe”jalocated-on Plaintiff’s
propefty (“Property”) which has served as an artificial vent
for, the "drainage of ‘water ac?oss the-Property-for over 90
years prior to the coﬁméncement of this action: CritiCaily,
the.feeo;d contains nd.evidence that -the City.constructed,
instalied or made any connection to the Ray Pipe.

“The PTOp“ItY‘lS located at the topog?aphlcal 1ow p01nt of
a watershed comprlsed'of apprqx1matelyv29 aqres (the “Subjec
Watershed") and serves as the natural~dewnstream.collectien

Vpoint.for the drainageAef Qaters wdthin the Subject Watershed:
"(R.pp. 6,.882.) The.Subject Watershed cqntains draihage
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infrastructuréAowned by many different private landowners as
well_aslmUItiple public bodieS'including Winthrop University,
South Carolina.Department_of”Tfanspdrtation,’and Rock Hill
Schéol'District; (R.pp. 879-82.)

: The Raf Pipe waé privétéiy installed on the Property more
than_90 years prior to the filing of the lawsuit by Plaintiff.
(Rﬂp. 39, Y 16.) Although the record does not,cqntain direct
eyidence of the purpose or motive for the construction.of the
ﬁay Pipe, the“installétion'of the Ray PipéAallowed Piaintifffs
predédessors—in—title to develop the,Property3and_consﬁruct a

" awelling (the “Dwelling”) on the P;opéity»in‘the 19205.‘ (R.p.
'552, 1ineé 5-10.)
| As-thevdireét result.of tﬁé decision to ﬁake_theiProperty
buildable'(and more Valﬁable) by instélling the Ray:Pipe,var
over- 90 years; waﬁer draining from-the higher grcund;iocated
Within the Subject Watershed.haé followéd-its natural - course
to and through the.Réj Pipe; (R.pp. 39, 41.) ‘Thé £ecord
contains né evidence thaﬁ.the City installed the Ray Pipe or
benefitted from ° the Ray Pipe. Plaintiff’s inverse
ééndemﬁation,claim againét‘the Ciﬁy;is prémised solely oﬁ the |
»féct that the City’s property is.adjacent to the Property even
though the.City is merely one the many property owners 1ocated

upstream from the Property.
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In asserﬁing her claim for iriverse ééndemnation againét
the City, Plaintiff has not alléged and the record does ﬁot
contaﬁn any evidence that the Cify‘cfeated the condition
.complained ‘of by Plaintiff: the drainage of water in the -
Subjeqt Watershed through the Ray Pipe. Moreover, Plaintiff
has not identified and the record. does not contain any
evidence that the City made any improvements or took any

. action'qpstream‘from the Property that altered or impacted the
drainage of water. in the  Subject .Watersﬂed.- Finally,
Plaintiff -has not'identiiied aﬁy.action by.fhe-City that
caﬁsed any damage to Plaintiff, the“Property or the Ray Pipe.A

Plaintiff’s inverse condemnation .éléim is based on
routine_maintenance_ﬁdrk?perfqrﬁed to sanitafy sewer lines
located ﬁndef Cpilege Avgnue{ a Cityjowned,sﬁ:eet located
upstréaﬁ from both-fheAProperty_and the>Ray Pipef(“Sanitafy
Sewer.Pfoject”). -Tﬁe_record indiéates that, as part oﬁ‘thé
Saniﬁary SéWer Project, three City—owned pipes were
temporariiy severéd.to'profide access necessary to work]én the
sanitary sewer lineS'located.underneath and ﬁhen repaired and
'restéred; AAll'wdrk relating to ﬁhe Sanitary Sewer Project was
peiﬁormed Qithin Collegé Avenue, and all wqu involved,
touChedL_aﬁd made -.contact wiﬁhvcity,infrastructure only.

Thie following cfitical faqts-reiating fo the Sanitary

Sewer Project are undispﬁted:'(1)’Piaintiff has not claimed
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-and .the record does not contain any evidence that Work
performed asvpart cf the Sanitary Sewer Project altered or '
“lmpacted tne flow  or . drainage of  water in the :Subject
;Watershed; (2) Plaintiff has admitted that -she has not
incurred any damages as a result of the Sanitary Sewer Project
(R.pp.‘7l4—15); and (3} the flow of water after the Sanitary
Sewer Project~was the same as the flow of water for‘over 90
.years-prior'to the Sanitary Sewer Project.
KBy Orderfentered-Ahgust.lz) 2014;;the_trial court grantedr
summary judgment inAfavor of the Cityias to,Plaintifffs;ciaim
“for inverse condemnation.finding-that the_record'iacked,any
evidence of an affirmative,.poaitﬂve,'acgressive aet'by the:
Lity to support a claim for 1rlveree condemnation“ (R.pp. 7—8,)
In. the Conrt, of Appeals’ published Dec151on (the
“Decision”); the ~maiority (2—1)_ of the- Court of Appeals
- reversed in part the trial court’s order of summary ]udgment
rniing that “a genuine issue of material iact exists as to
wnether the City engaged'in an affirmative, positive, and
aggres51ve act 1n reconnectlag City pipes to the Ray Pipe,

after tne City admltted it did not have an easement and

[Plaintiff] told the City not to reconnect.” Ray v. City of
Rock_Hill, 824 S.E.2d 464, 469 (S.C. Ct.iApp: 2019) .
In a-diseenting opinion Judge Short aeserted that the

,11a1 court’s grant of qummary jhdgmen was proper, that the
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‘Court of Appeal’s decision in Hawkins v. Cit& of Greenville,
358 S.C. 280, 594 S.E.éd 557-(C£. App. 2004), was dispositive,
and that the-city's “maintenance to an existinghsystem pf
gﬁipes” cannot be the basis for an inverse. condemnation claim.
Ray, 834 S.E.2d at 472.
. | ARGUMENT
The Court'of Appeals erred.in finding that.mainténance
work temporarily affecting City storm water lines may:

constitute an -affirmative. positive, aggressive act
-sufficient to. support Plaintiff’s inverse condemnation

.claim absent -any evidence that the work altered the flow o

of water or resulted in‘any.damages to Plaintiff.
A; _.consideréticns quérningiRQQiew:

. The publisheduDécision'iésﬁea"by the Couft of Appéalé-
matérialiy. chaﬁges the éstablishéd law'”governing invérse
conﬁemnation.in Séuth Cafglina. Firsﬁ, the findinngf the
équrt of Appéals dir;ctly conflicté _with' this Courf’s
‘precedent definiﬁg<the threshold of an affirmative, posiﬁiVe,
aggressive_ act suﬁficient;jtqi support a claim for -inﬁérse
‘condemnation. Sécbhd,;aé indicated by " Judge Short in his

"dissentihg'opiﬁiqn,_the Dgcision marks a sha;p'depérture from
theAprecedeﬁt éstablishgd by'the'Court Qf Appeals in Hdwkins

v. City of Greenville. Fiﬁéllyl the Court of AppealS' holding

opens the floodgates to inverse condemnation claims which,

prior to the Ray decision, would nct have been-actionable.
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.B. ' The decision of the Court of Appeals conflicts with
this Court’s precedent in Kline, Berry’s on Main,
and WRB Ltd. Partnership . : =

It is axiomatic in inverse condemnation law that “a
plaintiff must prove “an affirmative, aggressive, and positive
act' by the government entity that caused the alleged damage

to ‘the plaintiff's property." = Carolina Chloride, Inc. v.

Richland County, 394 S.C. 154, 170, 714 S.E.2d 869, 877

(2011).

-In Kline,,Bérrv’s Qn_Main,iand Wﬁé Lfd.gﬁértnershib;'phis
’CourtAdevelopéd-é ieliable framéWo}k forAdeterminiﬁg when .
gb&ernmental action rises'tb:the4lé§é1 bf‘éﬁ'affifmative,
positive, aggressive act"qapablé‘of supporting a claim for
inverse-condemnatién. All three of these caées “involved

pﬁblic improvemants that allegedly damaged private property.”

WRB Ltd. Partnership v. County of Lexinqton;-369 S.C.-BQ;'32,
630 ‘S.E.2d 479, 481 (2006). fn all threé cases; the record
présehféa a question of fact as to rﬁhether. the. alleged
ébvefnmental improvement caused or precipitated the damages

claimed by the plaintiff. See Kline v. City of Colﬁmbié, 249

S.Cc. 532, 535, 155 S.E.2d 597, 599 (1967) (improvements to

public street resulted in gas explosion); Berry's on»Main;

Inc. v. City' of Columbia, 277 S.C. 14, 281 S.E.2d 796

(l9él)(removal of public sidewalks in downtown development

"project resulted in flooding of plaintiff’s property); WRB
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. Ltd.?Partnership, 369 8.C. at 30, 630 S.E.2d at 481 (capping

of landfill resulted in-the lateral migration of methane gas,
damaging plaintiff’s property).

The Court of Appeals’ Decision in this case marks -a
dramatic shift awayAfrom the framework established by this
Court. The Court. of Appeals’ Decision i1s permitting an .
inverse condemnatiop claim to proceed based on an alleged
:“act".by the City which Plaintiff readi;yvadmits has resulted
in no démage. Plaintiff has testified.that.the Sanitary.Sewgri
Pfoject did not result in any damaéeg, aﬁd:thé record does not
contain any eyidehce that the Sanitary Sewer Project altered
Qriimpacfed'waﬁer flow orAdrain;ge in any way.

Tﬁé recora indiéates that the drainagé of watef within,
Athe Subject Waﬁershed after the Sanitary éewer Prpject was the
‘same as it had éxistea for the 90 yearé prior to the Sanitary
Sewer Project. In short, Plaintiff has idenéified an empty
“act” with no link‘to the damagés ailéged_by Plaintiff.in a
furﬁive éttempt to hold the City 1iablegfor a condition (wéter
flowing-beneath hef house in the Ray Pipe) which the City did
not create or exacérbate, and for_which the éity would not
ofherwise’be liaﬁlek

C. Hawkins is consistent with this Court’s precedent and is
controlling : ' :

As aptly noted by the lower court and Judge Short in his

dissenting opinion, the Court of Appeals decision in Hawkins
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‘Greenville is directly!on point. c358 S.C.‘280, 524 S.E.2d
557 . (Ct. App. 2004). In Hawkins, the Court of Appeals
anaiyzed and applied two fundamental principles of inverse
condemnation law which are directly applicable to this:case.
First, the record must'contain evidence that the-alleged
affirmative act by the City caused or precipitated the damage
claiﬁed by.Pleintiff.- Second, allegations of mere failure to
act arejlineufficient to- support - a claim ifOr inverse

condemnation.-

The record in.this case does not contain any. evidence . -.

that the alleged City actjidentified by Plaintiff ceused or
precioitetea-auy damages claimed'bnylaintiff. In géﬂg;gg,f
the pleintiff iéentified two'specific.actions'(in addition to
multlple failures to act;_by the City cf Greenv1lle relatlnq
to .3torm water drdlnage wh*ch allegedly resulted .ln or
- contributed to the floodlng of -plaintiff’ s_propertY; The
plaintiff ‘identified- the “following: (l)' the City - of
7uéreenvillefs_replacement of a doublefbox.culyert with a large
.drched plp and (2)”the Cit? of Greenville’s.installation of
'errap along the bankt 'f the creek Id., 358.S.C{ at-291,
594 S .2d at’ 563. - The Court ot Appeals ruled that - nelther
accion conqtltuted an afflrmdtlve act suFfﬂcren to support a
. cldlﬁ tor 1nverqe condemﬁatlon noti ng that the record lacked_'

- any evideuce that the actions by the Clty-of Greenv1lle had
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any -impact on drainage across the plaintiff's’property. The
Court of Appeals-héid as follows:
Based on the lack of any evidence showing an
affirmative, positive, aggressive act on the part
of the City which would tend to prove the City's.
actions caused or precipitated the flooding of [the
plaintiff’s] property, we are compelled to affirm
the trial court's grant of @summary judgment on
Hawkins' inverse condemnation claim.
Id. at 291-92, 594 S.E.2d at.563.
The record inithis-case squares directly with the recoxrd
iﬁ ngkins;v; The *tact” .identified -by-;Plaintiffi-ié the -
. temporary: severance and subsequent repair and_restorétion of-.
"Cityidrainage lines within College_AVenue'pérformed”as;part of
the Sanitary SewerfProjéct. The;record lacks any evidence
ﬁhaf,thé Sanitary SeweriPréject caused any damage_to-Plaintiff
or the“Prbperty. Further, the record lacks any eviaence that
the Saﬁitary Sewér Prpjéct had'any'impacﬁ oh'dfainagé to the
‘Ray Pipé.' Based on tﬂis reasoning alone, summary judgﬁent in
‘.favor'of-ﬁhe City waé apprppriaﬁe;' |
But - equallyi-applicable to this casei is the second
princip;e :apﬁliedn_by the Court of Appeals; in Hawkins:
ﬁAlleéations Qf mere .failures ‘to act are insﬁfficient."_
‘Hawkins, 358 §.C. at 291, 594 S.E.2d at 563.- in this case
Plaintiff ﬁingQS’heﬁ inyerse condemnation claim on the City's
féiluré-to heed'hér denand thét'the,Cit? not repair and

‘restore the City pipes temporarily severed during the Sanitary

. 60135285.6 : = 12 -



Sewer Project. Plaintiff attempts to characterize the City’s
failure to comnly as an affifmative, positive, aggressive act;
Honever,‘ comﬁliance with Plaintiff’s demand would have
netessarlly requlrea more than 1eav1ng the Clty pipes severed
compllance would have requlred that the City afflrmatlvely act
to reroute the flow of water from the course.that-lt haa
followed for over 90 years pfior to the commencement of:the
Sanitary Sewer Preject.

The permanent severance of a storm water pipe uphlll from -
the onperty and Ray Pipe, with no further action by tne Clty,
would not.stop'water from draining towards the Ray‘Pipe or the
Prepefty; which is located at the topographicalffow point and
coileetion.point for waters draining.in the Subjeet Watershed.
If left severed, water.which hadlpfeviously floWed.through
,pipes'Would‘not sfmﬁly vanish, but'would ffpw ﬁnrestrained
along the pathhof_least resistance, toward the Citfye jpnction
box in College Avenue, the Ray Pipe and the Pronerty,:
potentially .causing erosion, damage and unsafe eonditione
aiong the way |

Con51der1ng thege factors and c1rcnmstances, Plaintiff
was essentially demanding that the City_study, desfén and .
construct_an.alternative route for the flew of water in the

Subject Watershed. The City’s failure to act in this regard
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cannot serve as the affirmative, positive, aggressive act to
support a claim for inverse condemnation as a matter of law.

D. Unintended consequences of the Court of Appeals’
published decision

The published Decision of-the Couft of Appeals in this
case will have significant consequences with respect .ﬁo
inverSé condemnation iaw.' Based on the Court of Appeals’
.Decision, a governmental body may be Iliable in inverse
condemnation: for an .action that merely resumes a prior
gdﬁaition impacting'a landowner even if tﬁé governmental.bbdy
zdid‘not_creéte or>éxacerbate thé éondition. :Acéording to thé-
Decision, é governmental bédy méy suddeniy bécome liabie fbr
a pre-existing condition affecting a property owner merely by
remediating an event ;hat'caused a temporary interruption of
the condition. Claims that were previously time-barred may
suddenly become actionable as a resuit of such én event, or és
in ﬁhis case, claims that were previously non-existent Qill
suddenly exist withoﬁt any foundation in thé basic principles
_of invefse condemnation lawf

The following -are sbme coﬁmqn scenarios.which-may be
impaéted by thé'Decision;' road repairs orjroad-widening
projecfs that include ﬁhe reiocation of e#isting stbrm water
pipes}Ablockage Qf water flow through sﬁbrm water pipes caused
by infiltration of debris or éther matter; damage to storm

water pipes caused by natural events or conditions or acts of
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third-parties; or blockage or failure of storm water pipee
resulting from aging, faulty workmahship' or defeetive
‘materials. Before the Sanitary Sewer Project, Plaintiff had
no claim for inverse condemnation aéainet the City, and the
Court of Appeals'erred by holding that a claim for-inveree
condemnation may “spring up” after compietion of the Sanitary
Sewer Prdjeet based solel? and whimsically ‘on the fact that
three storm water lines were temporary severed and-resfored
withou; chengiﬁg the flow of water to the'Property. The:
- Decision CreateS'a'“sprihginé” inverse‘condemnation claim,
ellow1ng a claim for 1nverse condemnation to spri ng up where
prevrously eo 1nveree condemnatlon existed whenever there is
a temporary cessation of'a eondltlon.followed by a restoratlon,
back to the exact prlor condition. ‘The Court of Appeals’
Decision will yield- enintendea consequences that will
drasticelly alter governrngi condemnation and inverse
cendemnation preeedent.
| éONCLUSléE
Based on the feregoing, the:City‘respectfullyirequesrsq
that thl“ Lourt gradt this Petition for Writ of Certlorarl

fo allow this aDpeal to proceed on ‘the merits.
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‘Date: January 13, 2020
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Respectfully submitted,

Mark White
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226 East Main Street
P.O. Box 790

Rock Hill, SC 29731
Tel: (803) 327-7191
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