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‘ouitrageous stafement that he:makes about other people involved.” .

. w0

 allegedviglent kidnapping® conirasted against his four months of an exculpatory:claim that He

oty Seir ol

o 501

‘Solicitor Thomtor-also, infioting it'was aiciréu

ristantial evidence case, noted “the-

OA371;1L2:6; SeeR.307-

g Richardson did notadmit tods pulling the trigger. H

27,2009] months after lying to law
enforcenientand puts himself atthe scene:with istantial evidence was sufficienteven:
‘thoughithere-was no eyewitness testimony. ROA. 371.. .

Tudge Budkner denied the-motion for 2:p. 372,114,

directed verdict,

st fhist: Appellatic was fiot fortheoming about the mystetiously”

espei where:th apd
impossible fo secure-opposing testimony.




i vidence only reises e suspicion that he killed his grandfather. Respondent:submits that.

“Appellant’s spider vish-of lics was pierced by the combiition offactvmtnesses and the evident
inconsistencies i bis staternents and placed himas the frue perpetrator o£his gandfather’s brutal
;deaftﬁ;

The Apellaat extensively suminarizes & Serfes of opiions fronrthe South Carolita
appellate court’s coricemting the“stibstantial circumstanital eviderice ™ Whatis évidertt from
thosecases s the stark difference with the full record fn Richandson’s case whitris beyond proof
of a miéré suispicion,

‘The Cases: ConcernmgCzrcumstantzalEvzdence

‘Thé.courts have previouslyassessed its eatlier opiionsin addressitig the substantial

cireumstantial evidence issie. These assessments are persuasive inirevealing the difference

between those cases are Richardson’s guflt.

Staté dcsiised Bostick-of

il his neighbo, Polite,and burning dovn hier Hotné, The State presented the following

stitiguishable:fro
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ERN mim imw A eoaw R . T

L

¥ i
,
: s, e ek 4 e e e e e L e




,res1dence. Id.at‘13l ,3228B2dat4£

E]

waiteh and two sets'of car keys; in a burn'pile’located on the Bostick fainily property;(2)-

:Bostick's:shoes:contained a patterr thits matched gasolme, and: gasolme was'the accelerant:used’

to stait the: "He‘ﬁse“ﬁfé\, ?(3")3'éﬁa’fiﬁ“\'eshgators-found blood on; the clothes: Bosuck Wieis wearing the-

day-of the: murder, butthat evidence: could not'be: matched 1o Polite's DNA Id. at 141—42 708

Ids»»Thus;f‘-?thezevidence;presetcjd«;by thie State:aised, atrmost,;agmrg:suspmon that Bostick.

592,720

commitfed thiscrime™1d. at 142,708 S.E.2d at 778. See State'v. Oderns, 395 §

SiE.2d.48:2011).

 InStatew, Schrock; 283'5.C, 129, 134, 3228 E28450,

) the: shenﬁ‘s

» departn1entresponded to:the: report of: a»ﬁre at the] home of M. and:Mrs Strickland, Schrock:.

283:8. C pat 130 322 S.E2dat451, Mz, Stnckland' 5 body:was found amid the Tefnaif§ of the; .

‘burned home and Mrs Sﬁ'iékland's bodywas ﬂoatmg ina small pond 200 feet from the @

. Clgarette butts, an empty: oil ¢as, anda rolled-up .«

?newspaper'were‘~f01’ihcf‘6hfthe‘i‘pfe"iﬁi§e“§ Id. Beween%ﬁeFhousefam'ffhe?zgarage; afootpnntwas

found anid photographed andia plaster cast-was:made: Id.. Schrock was: eventually md1cted and

was-iweanng fennisshoes thezaffernoon before thie fire and the next moming;they gguld not place

Kim less than threé ot four miles i away from the: Stnckland home; and the shogs” presented ag

evidence were: not»ldentlﬁed by any thness who had seen Schrock wearmg tennis:shoes. Id.




Although Schirock admitted to: smoking the same Matlboro brand cigarettes located at fhe s;cene,

\ testsTun by the FBI did not indicate'that Schrock had smoked the butts found. Id. at 13132, 322

S.E2d at 45 1. Thls Court found that the State hiad not been able to muster substantial
clrcumstanual evidence warrantmg submission of the case to the juryy therefore a directed

verdict in favor. of Schrock should have been. granted by the circuit court. Id. at 134, 352 S.E:2d

~ at453. See State v. Bostick, supra.

In State v. Amold, 361 8.C. 386, 605 S.E.2d 529 (2004); the victim, Teinings Cox, was
shiot, and his body was found off 5 dirt road in Colletori County.:361 'S.C: at 388, 6053E2dat
530: ‘On the last day Cox was:seen alive, he borrowed a friend's BMW Z3'to go'to a dentist's
dppointment, Id. at 388, 605-S.E.2d at:530. Evidence showed hé withdrew money from an ATM
on that day, but he was not seen again uritil his body was discoyered. Id; The ca driven by Cox
was found in a parking'lot in Johison City, Temnesse, and ene"b'f‘thet State's witnéss testified
that-Arnold called him from’his father's home phone ten iniles from where the car was found Id.
at 389, 605 S.E. 2d-at 530, While no bicod was found in ‘the car, the car had some unspec1ﬁed
scratches on it,.and a éoffee cuplid containing Amold's ﬁngerpnnt was found in the ceritér-
console. Id. The court of appeals foind there was no isubs,tanft,iféjl“{e\iidencef to sitbihit the case fo

“the jury and held a directed verdict of acquittal shoiild have been granted. Id, at 390, 605 S.E.2d
ars531. |

The Supreme Court concluded that Amold's; fingerprint o the Tid established only that he
was:in the borrowed BMW on the same day Cox'was last seen éiiye.;ld,_,Addiﬁomlli, there was
no evidence that Arnold was at the scene of the crime, which presumably was in Colleton

County. 1d. Even though both Armiold and the BMW were found in Tennesses, we held the
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. evidence only raised a'suspicion of giiltand wasnot sufficient to:show that A sldiilied Cox.

© g
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the victis w lastseer, Alfioughfhe State preseritéd evidénice;that acar resembling the'one in

1t
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the pqs.»,s;ess;iio:n;iof‘fhéz defendant was atthe victim's apartment eomplex the: ni‘g*ht‘ of the minrdet,

there wasno evidence that this:car ‘was: actually the carin the defendant's possessmn In; Teversing

1hexcqucn;ain;gthe Courtconcluded,[l]lkethcfootprmtsmSchroc thi:possibility iiat it was

theisaine: car,'without: any. other evidence placmg the defendaiits at the. scene;. isnot; enough

eyldence;to;plagc%);the,;defendant]g;p;s,

_wtfv«:fat'%”603~iSBB%fSé‘B”-2d»a’t- 75

Bxcept in‘cases where the'crime:is: alleged tobe prociired or cdiised: mduecﬂy, the Couit,

‘has stated: that “[bly: bnngmg the case; the State asstimes the: ‘burden;of; provmg that the. -aceused

‘Was:atthe scene of the crime wher'it’ \

283 8:C.at 133,322

Moxg;recenﬂy, iti State v. Odeins; 395°S.€. 582,

rewsﬂed the' *substantial cxrcumstantxal evidence i 1ssue :In Odems sthe Court concluded thata -

‘once it departed. “Approximately ninety:miriutes fter the withess mofified police, a tisatby

sheriffs deputy spotted a browi Cadillac. The'sheriffs deputy pilied the car over, andiordered ©

the driver-out of the:car: The:dtiver; Derrick Dawkins, exited the car, as he'spolke to'two fish.

locatedms1dethecarOdemsandFredenckBenDawlunstesnﬁed at}ﬁ‘i‘sl::ﬂlaf;hgstgm Odems:

that his license had beei:suspended, and that shortly thereaftér “everybody:rans®

A short timie ater Odems knocked 4t the oot 6f Donna Beane, Oderis fifsied Beane thathe

12
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| ‘needed.a.ride: Beanedida notknow @dems, butallowed hini to:use hertelephone-to-call fora:

‘ clrcumstannal evidence: (1) tlie et that fess than nmety minufes. aﬁer the burgI

- located Odemms i theigetaway:car: wrth the' burglars and the stolen: goods @) Odems fled from'

. :;\,;

" he didnot participateinithe’ burglary The Court found thatthe State's key circumstantial ;

eviderice: (]

. ,Pé’ltméﬁerfé?lb;fcaﬁoni_\,W?-the::g@tgwax cdt.atelatively short time afier the Tobbery; (2)

13




Petitioner's flight from law: enforcement; and: (3) Petitioner's: attempt to-enlistithe assistance:of an

uninvolved: mdwldual, do: not’pomt to his guiltfor the crimes: chaxged to'theexclusion of every’

other mﬁ@mbleﬁhxpothessgm:elyf"the::natxom*that,.he;'@h ‘

n Dawkinisat a gasstation:

factor was:that'the co-defenda.nts did not mphcate ‘Oderiis and. thatithe Courtrelied tipo -

abandoned instriction. on. circumstarifial evidence *,, . all ofihe

View the evidence in the light most favorable to th State; Here, wesubmit fiat thesovidence was

?iééﬂeifiﬁ*g;ge/r ‘

to’gairi credibility to a wholly rejected Ninj rﬁaréudertheoryshowsthefauacyofthlsclamf

14
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Ay teasotiable readinig of the:record consirained by the:appropriate standard of réview’™

2008 andlleft

Ieads to ’the conclusion that Appellant’- hot his grand fithér 10 tiiesion Octobet 27

nithe side: of theroad inniral-Colleton: Soutk ‘»%Carolma, Although thiereason why'he!

andfather is not: clear, "? “ tor doesnot preclude acceptanée%oﬁ-the-wry»..r:s.?verdict: N
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and gave a statement: ROA. 165-166. He:recalled Lt'l‘iaitiﬁ"e,,piiari'e‘;dihiéssunmiis,orza;r;o;unjd;;Ifze:?;o;tﬁat;

he could fiot continue his route, ROA 167, He-stated thatt the-victiin’s. car was potrited toward the

Eow;Country Highway and the driver’s side door was-open aid the tr

ﬂfﬂiel?\iicﬁiiiiﬁnzﬁié‘stgroundi‘ibc:si‘de“fhé?’\“féﬁiiéfé‘:ﬁér stated‘thapemergency. ﬂashers

€asings around'the: wctxm. He later tetuttied to spraytheblood off the roadway ROA. 179—

Similarly, Colletori:CoutityRescue worker David Drawdy artived and found the victizanot
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tiansferred to MUSC for'a forensic autopsy. He did not see a gun;, ROA. 192-94.

_ Angela Stallings; formerly of the Sheriff's Office:testified that she processed scenie and
collected ‘evidence-with Investigator Carter.-She stated she did not find gim, buj:{t:ound;fshe-llv
casmgswhlchwere collected by Allen Inabinett: She stated that she spoke to-nearby residerits:
that did not recall anything unusual. ROA. 197-200.

Stallings stated that the'car would have been facing towards Lowcountry Highway away
from 'Walterbi6to. Sheistated that if-you were supposedly-going o a bankin Walterboro, you
would notbe-headed in'thaf direction and would bé driving away from Walterboro:, ROA 200:

She stated that LowCountryHIghway also’known-as Highway-21 coiild still get to Walterboro if'

ﬁygu,wouldfgoét”o.\ﬁ‘ard‘l-ﬁghway'ﬁ?i'-‘-'6'4‘. ROA200. -

Detective Jodi Taylor-of the Sheriffis Office. testified that he responded fo incident.on
Béthiél Rd. Detective Took statement from defendant:atthe:scene which.was State Exhibit 2. |

ROA 204<205. Richardson was. He wias not a suspectiat the time and he:voluritarily agreed to '.

Here‘vwwedltandmgnedlt

In:this inittial s’ta;teme'ﬁg.:ﬁ‘ichar;dson stafed that he woke up at 10 afn arid that his
grandfather was not homeaf that time. ROA 207208 He stated that he came home-aiound 11:30
am with-some plastic bags. He stated that he left the house at 11:45 to.go see his-cousin, but
ended up»-nb.t..;ﬁiééﬁiigf hirn and: heéwent?:?toi“gét%‘a.:haiic:ut ‘in:Hodges instead: He was-thete for 30 to
40  minutes and‘then he received a ¢all from his cousin Myeshia-who told hitn what had happened-
to hils grandfather. ROA 207, 1. 12-20. He:stated that he theri tried to call h1s -_m:others‘biljt could
got and that he picked her up, He:stated fhat his sister called-and told hitn where his-grandfather

Ao ot

was and they wesit to the scene: ROA-207-208. . ' -

17
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Detecnve Taylor stated that he asked the: Appellantfora statement for purpose of
establishing: tlmelme of victim's whereabouts. ROA. 209, The defendant ﬁlled out top portion of
form. and asked Ms. Taylor t to-write it. He did not at any time admttohmmngmsgrandfather
ROA 209-210.

.Detgcti?'e Jeff Scott testified that h,CgPIQCe’séeEIEﬂié‘- victim’s Ford Focus-vehicle and
described the bullet that came from. the réar passénger-seat. ROA 213-214:

Det. Scott also described his discussion with thie Appellant. On October 29,2008, ROA,
216-217. In this second Statement, hie gave asimilar vetsion. ROA 217-218. He stated that when.
he turned around after his cousin couldi,.not:meetfh‘jm, that he did not pas:any vehicles. ROA 218-
He stated that he stopped -and got.gas', then went to the Orie S't'bp,.‘afjgbrgcnyice,-v and then werit to:

‘the barber shop where he was at uritil Myeshia called 40 minutes lafer, ROA 218. He described
his conversation with her a3 being askedasto why would someorié. Wasn’t fo kill your Uncle-
Freddie and she: corrected him that it ‘was his ‘grandfather, ROA 218, I..1-11. He stated that he
“had to call Myesh1a back to: .get.directions to-the location. ROA. 218, L. 8 15. State:Exhibit.6.

Det. Scott stated that he received atiother statement from the:Appellant on February 20,

2009, some-4 months later, ROA 221. State Exhibit 7. He stated that this staternesit was' basically
‘the same thing relayed on October 29. ROA 222, 1. 20-21.

. Det.-Scott stated that the Appellant fnﬁdc:a,thi:di;fgtémcnt"_qu;l"'l‘_imffo’l'ir'faé__ysl latet on.
February 24, 2009. State Exhibit 8. Scott stated:that he advised the Appellant that he thought his
eatlier vérsions were false; ROA 225. He stated thfc.it he discussedcell phone cgll;madb/'i’clliej:
morning his grandfather was killed. ROA 2;2'4-22’_6.. Richardson stated ifi his first statement that

he'was at his tesidence at which time he called his residence from his cell phone. ROA 225, 1.

18




His.cell phone whileHe was 4t the

«change his story:substantially: ROA226-227,

‘hiatas aresultiof the Appsliant's staternents that he was supposed fo

 ‘passengerseat that did Hiet comefrom inside the v

cousin, Roger Akeem:Shider testifi

-went to:PeeDee's to get part for his car.and went,

=2

up agdinat 12.0r'1

Hiny that b 'was goingjto piek hintip. ROA240;1.

5411, 5+15.. He adsoitted fhiat he talks to Richardsonva Tof, they-were close. He stated that e had:

probably talked'to Richardson/the:day before. He statedl‘thiat he was supposed fo g0t PecDee's:

19
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stated that they'had been talking dbout that for several days. ROA 242-43,
Kevin Nettles,; who lives on thié ¢other of Bethel and, Red‘Root Road, gave a-statement on

Okt 27th, 2008. ROA 245;He‘test1ﬁed that hewwas: waxtmg onride for theflogger woods, btthe

dark windows; ROA 246. He stated i went up and dowi Red Root and's short distancercit
Bethel.

‘Hestated that he was i the yaIdWhﬂehlssonWaSOnthelawnmowerROA 247, Hesaw

rly;, Ricky, BrelandWhOhVeSonBetheIRd,alsogavestatementon Otober 27¢h,

2008 Hetestified thathe.saw a’ Musta.ng orrthe road fiveorisix. tzmes that mommg,*dnvmg "real

Brelatid statedltoccurredshorﬂyafter 9:00 ini the fhotning, Usually cuts the'grass




‘Vietif, camie by shortly aﬂer, maybe around quarterto twelve. ROA. 254

betweeri 9:30 -11:00; and believes:the car: Was; -going - backiand. forth the entire time;;about;20: 16
30 mmutes apart» ROA: 25 1-252; He stated he:saw it four:or five timies in houtand 4 halfit takes
to:cut the grass..ROA 251:252.

Tyrone Kinard festified fhat hergave statemenition Oct. 31,2008, ROA 253. He stated thaf.

‘he-was driving;a trurik-and Jopgingofi Red Root Rd. fess thian haif s mile fom Bethel Rd, ROA-

" 953954, Atabout 11:30; hie was standing oufsidethe Highway.and a white'mustang with/black:

stiipesweiit down and came back several times; maybe 15 to 20'minutes between:the times.

254-255, Kinard sfa’tedithét:'sshorﬂisi after‘thiat] fiiaybe on its last trip-down

; Mr: Steward, the:

ingrdistated that!

Steward was:it. a silver:Ford. ROA255. Kinatd.: tesnﬁed that he could seeinside-the:car, saw’ it;

Hedldnotreeallwhetherhesaw the white carcomeback However, he was fitr thiat hie saw

. (Steward at about a:quarter til 12:ROA 257

On.crossséxaniiination, Kinard stated thathe wasistanding there while:thié truick was

aded. ROA257-58: He testified that he did: not, Speak to: M. Steward that:day-buthe;

does know him, Hestated. he; nouoed theé car. because ‘he was-watching the: road He said Steward

wisTheading way from’his house and he was driving; siow: ROA258. He:said it:icould have been .

‘alitfle-earlier than 11:45, fnaybe 11:30. Kitiard sdid he left the a:ea:fshortlyaﬁer the;car came:

thiongh. He stated he did nothear any gun.shots bécause they were on & logging job and would

20
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10t have Leard anything anyway: ROA 258259,

The barber, Johin Yates testified that he works at Hodges® Barber and Beauty. He stated

~ that he gave a statement on October 27th,.2008. He testified that he recéived.a call from
: Richardson about 1ﬁ:43 saying he was.coming to geta haircut, ROA 261-262, [Note witnesses
had indicatéd the crime had oceurred before 12:30].. Yates festified that Richardson got there:
about 1:00 and lefi about 1:40. ROA 261:62. Yatesstates Richardson alweys calls to-malke 4n
appointment for-a haircut. Id. He stated while he was there he got a phone call and ke said he:had
to leave, that his cousin Myeshia called Him and told him someone killed his grandfathef. ROA
262. Yates stated that Richardsor: came back 2 litfle later that day and told him what happeried,
and described that he was "real upset." ROA 2’622:63. Yates stated that he didn't'say.he kiiew
anything about it, just that his grandfither-was shot. Yatés stated that when he called-at 12:40 and
made-the 'a,pp’dinu’neﬁt,;everythihg sounded niormal when he told him-that he was coming to get

histhair cut. ROA 263,

On cross-examination, Yates stated that the Appellant sesmed visibly upset after’he got
the call from his cousin. ROA 264-65. After the call, Yaes stated that he was fu{isliinghim up
and Appellant then Jeft. Id. He stated that Appellant caie back.maybe two-or three hours lafer
with family and was still upset: ROA 265. Yates stated that he asked hiinl if he had something to
do with it and Richardsor said he had no partin it. ROA 265. On te-direct he confirmed thathe
was not upset when he called him at 11:40. ROA 265. The defgnseﬁqugsﬁoned Yates on whethier:
the call could have been earlier, but Yates stated it could not have been much earlierand.not 11 .
or 10 o’clock. ROA.266.

The Appellant’s cousin Myeshia Yeats testified next. ROA 268-269. She stated that she

22
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he:stated that she called Richardson and informied hit. ROA:268. On cross:

that she doesntvemmermber the:exact time'she called Mr; Richardson, but

59, She'stated that she didinét have his momsnismberin .

269, Shie stated that she is nof close to Andre and denied seéing hirm-withimoniey. She said that

fie'same neighborhosd. She stated

272:273. Heteported itstolen more than a-year:agoy onor about Deceniber of 2

id he made areport with Officer

g amewith shellcasmgsfoshow"hatltworksVarnstatedthatheStlllhadthetes"ﬁrecasmg

aniifumed it-over toDet: Inabisiett. ROA275. Varn confirmed that ils:own work tecords:showed

thaton the date.of Oct

Oncross-examination, Vi stated that hie has been‘a:good friend with-Richardsor fora .

Tong tinie, ROA. 279, He stated that he had'checked for ks i before he went to-work . He:said
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‘that :morning, it was there, but when heigot offwork, it wasnit there, 56 he-called:the;police,

ROA 278-79. He stated thet when he found theigun was'issing, -the window was dowi & little.

crack™ ROA 279. He stated that “the window was ofF track and’can be pushed down. ROA! 279
‘ Hedenied everiseeing theAppellantvmthlnsgunand neVCIaSkedhlmﬁhestole 1tfrom hi.,

ROA280:81. He:noted fhat the securify cameras did not point to the:area that e was parked.

ROA 281 He testified that he worked from 8 4 and Andre

thata couple months prior to'the iticident, he remembezs Richardson sifting orrthe/bed couitiag

toney; between ten and thirt He stated that it was.

Richardson’s: ‘money; not his. ROA 282:83. ‘Varn stated that- hls”broﬂaep;Andre Viarn; was-also if.

the-room wih thent. ROA 283.

heithought S-°me°ﬂe»?had@’h19km window that ¢aine down easxlyonthe frivers sids: ROA'288-
289.

Detective-Allen Inabj ; IletonCounty SherifPs Office testified aboiit aseries

of miattérs: surrounding the ¢ase. ,;«He,fstated that heitook-over most of the crifheé scene processing

‘when'be'arrived. ROA. 287:88. He: ldentlﬁes shell i casings. from scene*’logged themmmtoc emdence

Tocker and’ they ‘were: Iater isubmitted t6:SLED by Det; (Carter; ROA 290-91. He: also received

n, Jogged. lt,andsubmltt 'SLED-for comiparison. Id Healso:

identifies personial effects:fromyautopsy of Victit. He statedhe attended aufy e majotityiof

ft was ot 12 <8, Varm stated

" . I UG R A LSRG WO IV PP RIS E
N gt mmin ( memmmer Sigsedem O¥ovsiie me.
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- affects are clothing with also:a wiistwatch and someapapﬁgcmm%; agg:@ﬁinat@lyeft‘i; 139 i cash,

b interview began:on the night-of the 27th atound 11:45:and it pto;grﬁss@c;lsunul;aﬁgm;dmght;;

it the 'ézsmr:ﬁe;~stated fha‘ifliichardson gave‘ﬁstafement-*-Wi’th; sunﬂarcommentsmenuoned by

"ROA 305406, He:stated that Richardson was asked abouta consent:searchof his-vehiele; and he

alsorefused that, ROA 306

The Abduction Version: -

1 Tnabineft then described:the second statermient e was involved in February: He:

idenfified an fumate request form o Rishadson aftertie date 6£his arest, on February 27,

: S tnped long-sleeved utton down s ) _
ter capand pair:of boots: He e wallet-vvas in the center consol,
; wristwatchas d;cash were removed, by pathivlogist from Mr: Steward at autopsy ROA296-.

25
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Durmg this interview, .Appellant asserted 4 completely new version of the events that Jead
‘to his grandfather 's death. Richardson stated during the interview he was awakened in his
‘bedroom by.an md1v1dua1 dressed in all black: black gloves; black mask tucked inside: of his
shirt. The inidividual placed his hand over his mouth-and he had a: revolvér-type weapon pointed
at hls head. Appellant stated he was mcqzdire‘cted’.tor get out.of his bed'and move into the living
room:where he saw his grandfather, There weré two. other gentlemen dressed: 1dent1cally in all
black W1th an overall | jumpsuit, black gloves ‘black mask; He:could not tell their race, but
Richardson stated “they sounded Tike they ‘were white.guys trying to-act bls'.ﬁ?k',' ROA 311, 1. .19-
312,1.14.
. Richardson stated the indivi’duals asked Steward for money-or where the money was.at.
" Steward declmed to gwe them money. The individuals had the. guni ‘poitited:at Rlchardson

demanded. keys R1chardson stated he gave the keys to the individual and he leff in Rlchardson s

o

Mustang, which is white with a: black racing stripe; loud pipes;-and a SQ.Ollcr: RoAfg,rl,z;f? 1.19:25,

‘The défendant stated for approximately 20 minutes, the'individual was gone in the Mustang.
When he retumed, he'told them they were going totake a ride, and they left for thie BE&T Bank
in 'Wal'te'rbom; and the defendant and his:grandfather were escorted to the victim's silver T ord"
Focus.. ROA 312, 1. 15-p.313,L. 5, _

Richiardson further-asserted that M; Steward was'the driver, the'sibject in black was a
‘passenger; the Appellant-was:a back seat passenger; and a:second subjéét-in black was also a
backseat passénger. Richardson-stated they left the third:subject in blackat the, victim's house:.
They then trquleﬁ to Red Root Rd, made a\right-andt_f_tunijéjgfilonto,’B_éthél Rd. Appellant stated that

‘they were supposed to go to BB&T in Walterboro to withdfaw money from Richardson's.
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'personaliaccount; Appellantstatedthatwhﬂeuavehng the sx.iiij'é:c.jt:kepts@é@an&iﬁg{tﬁéﬁibﬁhi
relinguish his fioriey; which hesaid"Tm not"and quofed:seriptife fromi;the/Bible;about their

conduct ROA/313;1. 8-313,1.25.

Richardson stated aftet they:turiied onto Bethel Rd; they: piilled ovet:and the' md1v1dual in

the front seat; ma’de“fﬁewiiéﬁin'exi%‘fhe~vehib'le "aii&"t'hé *sec'csnd iridividual also-exited’the Vehitle,

| E leaving the: defendant mthe ‘back seat: vROA 314, ’1—6 Both. md1v1duals in black escorted the

vigtim to'the trunk of his vehlcle R.lcha.rdson, still inthe- car; | overheard an. altercatlon. He:later

stated hie hisatd several gunshots; butneverleﬁthecarROA 314, 1. 1-13:

Appeliant. stated that hie:then: heard.a «car pull up; Appellant’s’s stan; ,bemgdnven
by thie thiird subject:1eff at the residenice. He overhieard { esubjectmentwnwhathappenedor |

whatwert Wictig: A fourthicar pulled up;, a dark-vehicle driven by & fourth subjectthatnever

ex1ted but stayed inside-the.car: . Thie other three rephed ‘to:the-driver’ who asked the:same .
qligstion; "What: happened? What went wrong" afid said "The old man. dldn't want to:cooperate."

"They ~'t=hen gotmtothedark GOIOWdcaIandOBemleldualmld Rlchardsopthattbxsmwhat

happensiwhen you don't cooperate-sid.if yourtell. éﬁYGﬁe“Whaf“happened‘I'ii harmyou, your

srster and yoti theth. They then ﬂed in-the:dark vehicletowards Lowcountry Highway. R@A

dlefrand went to:

314114p 31 Aftertheylefc, Rlchardsonexl d; got in‘his Vehicle,:

-vehiclewas:not headed in the; dnectlon, of Walterboro, they would have'been taking Fheri. furthier

it mto_ithgﬁcgnnjcry;;gp:g towards’ the;-Rufﬁn_fa,rQa- ROA316-17-

Inabinett-&phasized thatccording to'his statemtiett, Richardson's vehicle:was brought to




the scene after Fhézg’unéhots went off and left for him to drive away'in. ROA 317. He ¢onfirmed
tht according to Appellarit » after they left, Richardson got into his vehicle and went to
Walterboro to get a‘hair;:u’;. ROA 317 - 318.
iﬁab’ihet_t’ also confirmed that according to atiy of the:other witnesses, Richardson had
‘hever'mentioned this stor-to anyone else’prior to Feb: 27th, When asked why he had'not
‘mentionied this before in the ‘fbur'}-jmbnihs;fhe ‘Stated hewas scared. 'and“s_hakeq-up and ke worriéd
about the. ,saféty of his mother. ROA 318, 1. 17-33. He confirmed that Appellant Astafed';ih@y‘werg
going to rob his grandfather, but:$139 in cash was found on his grandfather-at the autopsy. ROA.
319, -
He dlso declated that aft'tar_f.the' incident, the Appellant admitted that he paid his car
insuratice and car note with his grandfather’s personal bank account, ROA 319, 1. 10- 320,1.21,
On cross-exatnination, concerning the GSR test refusal; Inabinett stated thatthe GSR test
was reflised at about 11:45 the night of Oct, 27th 2008, and shooting occurred between 12:30 and
12:50 pm tila,ttaft@rhoon. GSR dissipates after about.si hours; which Det. Tnabinett told the.
«defendant, but Det. Inabinet stated that he was still willing'to try 'and. take the GSR kit from the:
‘Appellant. ROA 328-329. | |
;fHe: opined that Appellarit-was coherent at.time of inferview. He was.cilm atid normalat:
the beginning and ‘eventially began to shed some teats.anid get ernotional during the Iatter pait of
the interview. ROA 330-331. Inabinett stated that Richardson never admitted to shooting or
harming his grandfather. ROA 331. Ittook some time for. him to give his statement, It;sf‘tartg‘_d out’
as "normdl, bland conversation" then eventually he disclosed his version of events.

At'the time of the incident, the victim, the defendant, and Mr. ‘Stewatd's daughter and her
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when _’yo’u don't cooperate." From, Richardson's statement; he never exited the grey Ford unfiliall
four'left. Then, he exited, got into his Mustang, arid ‘went to.get a haircut, ROA 338-339,
Inabinett:confirmed that payment was made out of Mr Stewar &'S"a'c"éjount afer his desth
was a télephone transaction where he had to give the aecotint rotiting number, ROA 340, The
- defendant was in possession of the routing number of the victim afier his death. Safe Auto and
Ford Motor Credit Company had & voice recording of the Appellant giving the routing number
- and approving the‘authorization of P;YmﬁllﬁigROA 3.

* On re-direct'examination, Inabinett presented the following poinits:

*  Richardsonmay have mentioned the gunmen were wearing football eye makeup

arourid their eyes to-conceal their face during the ifiterview, ROA 344-345.
®  Tho car was facing th directon of Lowcountry Highway, going towards the
| coutry toward Ruffin‘area. ROA 345, 1. 10-16.
® Mot explanwhy hecalld bishome phone o his el phons £ vas
the house, just that it was one of the normial things he would do, RO&345, . -
2. . .
¢ Richardson claimed once the individualsJeft, "'h”eff:;gfof’zinihisz;:a; T
‘barbershop; and did not merition stopping to check on his graadsi oo ReA 5.
1.11-16, | .
On re-cross, Inabineft confirmed that you can get to Walterboro going the direction the
car was going but it is not the most direct route. He opined that it would put'you absut 25 miles
out of the way. ROA 346, 1. 11-16;

Defense also stipulated as to the chiain of custody being complete on State's Exhibits Ten
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forso. Ofthe eight, theteiis otie above;the collar bone, one'i
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anid Eloven, as wellas that both casings, States Tet and Eleven, were fired by tlie same weapon,

one bieirig from the iticident and the other bemgfromtheplstOIOfBobbyVarn that Hiad been-

stolen the prior:year af the joint workplace of Appellant and Varri. ROA350,1. 1-24,p-353,1.5-
The forensic pathologist, Dr; Susan Presnell peiforiied autopsy ofi:October 28th; 2008 of

Fréddie Steward. She'opined thiat victim'had fengunshot wounds to his body. ROA 355-356.

"“T'wo of thiem: were on'hisileft drirl and the Jeft hiand, both were superficial. These did fiot g0

trorigh ruich b top tissue-of skin. ke determine th &ighit (8) gunshot wounds wererto the

the:middle of the right chest. ROA,

& remaining six of the eight:wouids are aeross the back, from the right shoulder

down to-the feft backside. Id., -
Shesopined that the:eight bullets dida lot of efiss-crossing: ROA 357 Thebullets

1 both rght and left hungs and eart muliple times as well as the aorta

mianaged 16 go-thirong}

multiple times. She:opiried they went through liver; spleen, pancreas, initestings; multiple mibs;

‘Backbone, and collatbone, as wellas'thé scapula. The viotim suffered alot of initemal bleeding.

anil saw himon the morning of Oct 37th when he'came tothe bank 16-‘make a'transaction. ROA.
$60:61. She stated that there was anothier transaction that occurred by telephonic draft takeri frot

thie:account of M. {Stewird afferthe 27", ROA361-362. Shestatedthataperson ‘would needto




p;pyidc the roufing numbex,,and,aCCounf_ numbir to take the money out of the account. ROA 361-

62. “She said that the account.was.d joint account between M, Freddle Steward and Mr. Michael

Steward She stated that Andre Rwhardson was not on the- account and ‘was not'd s:gnatory onthe.

‘account, There was nothing in ﬂ;@'-rt:g()‘rfﬁs to indicate he ‘h@df;pemﬁssidn ,to;useithé;accpupi:_; ROA

'5562‘.. :
not know who,owns the vehicle for which the payment'was:madg:oz if ‘it"was';madefi;nf{tliezpas"t-:
ROA 363. M. Steward did fiot make a:complaint that anyoné was taking money out of ki
iaCCO.unﬁ ROA 363-364: Request was submitted by Ford Motor Credit Company. They:gave the
routing number and gave the accotint ﬁux"szer;er the account-of Mr. Freddie Steward. Doesn't
know who the owtier of the-automobile is; ROA 366-367.
There.is substantial cifct;hmdﬂt'ial evidence fo support a Murder Conviction.
In-the Appellant’s video statemerit coricerning the masked Ninja abduction of himself and
his grandfather certain salient facts a‘fcypi‘e'séntéd’:y
| ° The-Appellant putshimself af the crire scene duﬁng'?the'aiadugtiq'n:
. The Appellant places himself in the vict,i,ﬁi’s vehicleat'the location of the killing:
] The Appellarit places his own vehicle at the crifiie géege;-
® The Appellant places himself at the place and-time of his grandfather’s killing, -
L The Appellaqtf‘ drives his: carsaway*ﬁ‘om“’thei' death scéne to his barberwhere he
calmly.gets his haircut with full knéwledge that his grandfather is laying by the
road sﬂot numerous times.

The:only question raised by the fantastical version is whtherthe Appellant killed his:grandfather
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-otdid thei4 masked men

‘What'i gmmgumgaszthe feasonable mference that Freddie: Steward dove: h1mself 16, lus

death scene o1 Bethel Road: Therevidence is:that: Stcward wasiseen by Tyrone Kinard dnvmg

toward ocation around 11:30 less thaii ¥4 sile:from Bethel Road. No-one:was:seen ifi the-

vebicle by Kinard wihio had a clear view,of the victini’s car'as he was standing onthe foadway.

-More particularly, & ’”ar@ll of: maskedeja ‘menywasnotseen’ w1thm the vehxcle ‘along-with, -

e o e . ~".‘,VM
g G S
‘, ’ | S o D X

"“"_-,"‘Appcllaﬁtl

Appellant that hiema cautohousewhereh.l&grandfatherhved ﬁommscenphone Vetit -

laim that he was it hotrie i bed - the:same place he itade the call to: Was thisevidenice




s “
. ‘ ‘. ‘ &
)

that hie'was calling his, grandfathier to lead fo'his Aravelinigto hlsdeathsceneonBethelRoad?Not

_-conclusively, However, itis anothero | fact toi the- Appellanit's veision whete again‘the facts:

catchupto the lie'by his unressonable behavior,

He hadian ongoirig false claim throughouthlsearherverslons that hie was headed:to meef:

his‘cousin, Roger ‘Akeem:Shider: However, scontrary to'the: clann, Shidef:. €onclusively tesnﬁed

statement, ROA | 242 ’He -stated’ that’ s had dlscussed domg it Further, the: Appellant’s ‘apparent.

plamevldencethathewasapreval’lcatorHeclaxmed unitil February that he did fiot know
attything about his grandfather’s deathuntil he received the call froivhis cousin, Myeshia
Yates.at 1:40 while h'was at the barber shop: He clainied in his versions that e was Hotiie- -

aslesp intil 10 and then watghied TV for % hou

any. of thiese’ mrtral statements. However, notonlyis:it false becauss his: grandfather ‘was:seen:on

the: road headed toward -Betheél Road at that time;, his elaim that he lefthis grandfathel‘athorneto
dtio,

commuriication to-do 5o, ‘Other than;getting a haireut and receipt of thie felephone call, “the
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TheblzmeNmJaﬁowmmbelievablebased<upon1‘hesahenteVldenceWhlGh

indermities’it fromi witnesses seeing the Mustang and the victim’s:alone in-his vehicle. .At the

. Appéllanituntil Febriary. Whatwould:

‘identify:the perpetrators because they were wearing all. black &rid wiasked. * The

35..




back. ROA.256;,

Goncerning the; ¢laimof the maraudess fitent o rob themthewctlmwasfoundvnth

when ‘money is lefi on the supposed. v1ct:lmfand & car 1! brought up to. the Scerie: -after the shooting

toallow the s survwor—eyethmesswto dnve away;. Appellant stated that they brought his:car; Yet i

 The missing murder weapon does ot wdermine substaitial circumstantial

coWOIkeraﬂdGOUSmBobbyVamhadthemurderWeaponStOICnfromhlscarai:thelrworkSItem

Decernber2007: Altliough ;

280-81], Vam acknowlsdged Tererit shifts and that they-were teal close

friends: ROA 281. Inpartxcular,thelr ﬁ‘lendshlpwasclosecnoughthatacouple months priorto

‘theesmurder, he was counti ,gfi_betxazeen $10.000. and $13

000 that Appellanthad at his House, ROA

282, Ttis not ‘disptited that Varn? 'S, gun was the ¢ gun used to ‘killed the s vxctun based-ipon-the

stipulafion-at frial. ROAS53:

Here; the circumstantial evidence:teasoriablyfines up fo guilt, These factors are:

®  white Mustang

®  blacked outirims
®  tinted windows, *

b

® statement puts himself at crime scefie.
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. :_‘si,,tfa.,tef‘r,_fent_ puts himself driving away from crimie scene in his Mustang,
.. s‘ta’temexiff.adm/ifsf'knovvledgg‘6?1)’5‘3 grandfather’s dcatil ‘before'it 1s repoited. -
e implausible and delayed claim thathe was also abducted By’%l:.inas_l_ced mafauders-.‘
&  implausible that he would-be leftin the vigtim’s car ﬁas:pyﬂewi'tness after they -shoi
viétiti 10 times
[ unbelievable that»hé‘wbﬁldfdti%zteffropa the 'death scene and calmly get a haircut
" and create an attempt at a fictional libi, kriowing his.grandfather was lying
alongside the road;miot calling 911,:0r going to:the -police.or'even to a relative
_concering'the abduction.. -

@ _ . bizarre that he would have the particular. cGonversation hie had with-Meyshia Ya_tes” -
concetning his. granidfather’s death and then finish his haircut and maintain his °
’s”_il}cnpe:;abput\_ﬁthe‘-_abduc'tors;, .

L thegunusedhad p'e'en stolen from'a close-friend and cousin at their joint.
workplace diring Vatn’s shift which began after Appellant completed his shift:
e . .the appellant refused to be tested for guiishot residue on his hands-on the. night of’

. the incident.”

Wy the Brief of Appellant, p. 10, he claims that the GSR test that was offered was-a sham.
because:if was more than'6:hours:since the murder: Hdwe\fér,,thi's was'not a “sham.” Detective
Irizbinett stated that he:still would have tried to make an effort to fry the GSR kit: ROA 305-306,.
328+329. However; there-are.casés where GSR residue have been determined.not'to stay on
handsafter 6 f6 8 hours because it dissipates, but some. protocols have-allowed up to:12 hours.
Seé State'v. Page, 28 So0.3d 442, 448 (La:App. § Cir.,2009). Nevertheless; it does not preclude
thie possibility that GSR may be found in 4 greater timhe;frame - even more that the request thiat
was made of the. Appellant. See-State v. Delk, 2008 WL 5333757, 1 (Minn.App.)
{(Minn.App.,2008) (evidénce of gunshot residue found and admitted where approximately 29

hours afterthe shiooting, the police swabbed Delk's hands to test for gunshot residue).
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Appéﬂanf acted normal‘when hie was gefiing his haircut, yet acted upset affer
Myeshia called about his grandfather’s death!! ‘

Oddly when the barber asked at that time'if he had any patt in the death, Appﬁ;ll,s.ilifs
stated he'had no part"iﬁ.it'rather than revealing his abduction claim, ROA 264,
‘The Appellant ighores that his ‘attempts in creating lies a_re:—th:;r\xsélvés"-}'furtﬁér

circumstantial evidenice indicating guilt. Burgos, supra. It was convmcmgly presented at trial that
none of his versions spoke thie truth. The fact of his falsehoods can be used as substantive
-evidence of guilt. Contréry to'the claim of Appellant in Tils brief;'it is fiot mierély that the
ARP?Hant"s‘”Statergents; were:inconsistent theories, it'is‘the fact that the inconsistencies addressed
the knowledge of the crime:and his whereabouts, This ;cﬁéhdt'o;hiih his falsehodds}éOﬁtasTéd
with his actions after the crime - thie feigned normalcy theri surprise at the revelation of depth at

- the Barbershgp,; Here, ‘unl"ike“;Sé;hrock , the: Appellant"tied ’lﬁimse’lf to the crime scene. Similarly,

‘unlike Martin, the Appellant admitted that his white Mustang was at the'crime scene; Hete,
unlike Bostick, while no murder weapon or motive ‘was placed into evidence, there was evidence
of a:murder weapon that was connected to a.cldse friend of the Appeliant who had he had
worked with at the place when the-gun was:stolen. While this weapon evidencenot-conclusive of.

guilt; it was not excluding him either, yet the state’s. case:did not-rest on this factor, Unlike

~"'In his Brief of Appellant, he claims that tis is sugportive ofintiocence: Briefof
Appellant, p: 8. Yet; he ignores the: fact that under hiSimjafgdderithéoijya; hc-waS‘alxeady.iwarc, of
his grandfather’s death and these dots wers all part.of an act to cover-up his knowledge of his

grandfather’s:death. Similarly, his reliance;that Appellant’s crying four months later as he relayed

facts about the abduction' (ROA 309:310) is wholly inconsistent with his normal calm demeanct
‘within an hour after the claimed abduction whileat the barbershop. ROA 261-264.
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e shosprint, fingerprint which wes o Sehrock, Afncidiand Mitchell concemning being at the

crime scene. Tt was:thé actual placemment tiere by the Appellant’s own Words.

ia] sirderpinming of his version bymeutral witfiesses!

-givenbeforeithe-development ‘

reasonable hypifhesis. The trial court properly denied the iotion for a dirested verdict.
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CONCLUSION

« Forithe aforementxoned reasons the State: respectfully asks ‘this: :courttoiaffirm the rulmg of;

the trial €oiitt: as-wellas Appellant S underlying' convmnons

v ReSPectﬁzllySubmlttea, |

November 30,2012
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Appellate Defender; S.C, Commlssmn oft Indigent Defense; Division of Appellate Defense; 1330
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JENNY ABBOTT KITCHINGS ’ POST:OFFICE:BOX, 11629
CLERK ) COLUMBIA, SOUTH.CAROLINA 29211
: e “1‘0’1’5 RSTREET'

"DEPUTY CLERK: TELEPHONE' (803) 734 1890

FAX (803) 734- 1839

. L WWWSCCQUHS Ofg
June 14, 2013
The Honorablé Patricia C Grarit
‘PO Box 620 - ‘
. Walterboro SC 29488-0028

. Re:  The State v. Richardson; Andre T.
Lower Court Case No, 2009GS1500116,:2009GS1500129
Appellate Case No, 2009-139266

Dear: Clerk of Court:

The above referenced matter'is ‘hereby remitted:to the lower court of tribunal, A
copy of the Judgment of’ thls Court s enclosed. ‘

Very truly yours,

" ce:  Donald J; Zelenka
Robert Michael Dudek.




AR FORM §

STATEOF SOUTH CAROLINA ) _ .
} IN THE COURT OF COMMON PLEAS

132145

T"\

Andre Richardson #336692 )
Full name and prison wurnber (if any) of Applicant )
)
v. ) .
) APPLICATION FOR
) , , .
State of South Carolina ) " POST-CONVICTION RELIEF
)
}

INSTRUCTIONS - READ CAREFULLY

N EI8E

d NOWHO)

In order for this application to receive consideration by the Court, it shall be in writing (legibly J\

handwritten or typewritien), signed by the appticant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. 1f necessary, applicant may furnish his answer to a;
particular question on the reverse side of the page or on an additional page. Applicant shall make clear WP
which guestion any such continued answer refers. . P

Sinee every application must be swom under oath, any false statement of a material fact therein )
may serve as the basis of prosecution and conviction for petjury. Apphcants should. therefare, exercise
care to assure that all answers are true and correct.

I the application is taken in forma pauperis, it sball include an affidavit (amhw at the back cf
the form) setting forth information which establishes that applicant will be unable to pay Qe fees and costs
of the proceedings. When the application is completed, the original shall be mzuled to the Clerk of Court
for the County in which the applicant was convicted.

1. Placeofdetentlon Lieber Corectional Insmtuuon
. P.O. Box 205, Ridgeville, SC, 29472
2, . Name and location of Court which imposed sentence

Colleton County Court of General Sessions

3. Name(s) of co-defendant(s) (if any) none

4, The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed: o '

@) : -GS=15~
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‘() 2009-GS01500129 (murder)

(c)

The date tpon which sentence was imposed and the terms of the sentence:

(@) September 2, 2009 (5 years) concutrrent
@) same_as-ahave ‘35 ¥ea:5) concurrent
(c)

Check whether a finding of guilty was made:
()  aferaplea of guilty
(b) afterapleaofnotguilty _trial by jury

(c) aftera ples of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
- yes
If you answered “yes" ta (7), list:

(a)  the name of each Court to which you appealed:

i South Caroclina Court of Appeals

il

ili.

(b)  the result in each such Court to which you appealed:
i ' . et \
il

iil.
{c) . the date of each such result:

] MAy 43, datd
(

ii.

il

(d)"  if known, citations of any written opinion or orders entered pursuant to such
results: ‘ '

i.

ii.

iii.

If you answered “no” to (7), state your reasons for not so appealing:

(2) n/a e




10.

1.

12,

13.

()
© : : —
State concisely the grounds oﬁ which you bese your allegation that you are being held in
custody unlawfully:

(a) Ineffecfiva assistance of counsel:
®)  _nenial of Sixth Amesdments ,
(© _Dmnl_of_muuh_ud_snu;:eammm

State concisely and in the same order the facts which support each of the grounds set out
in (10):

@ see attached issues and memorandum in support
b same as above
) sam v

Prior to this application have you filed with reépect to this conviction:
(@)  any petition in a State Court under South Carolina Law? no

®) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? _no - ' _

(¢)  any petition in the United States Suprémé Court for certiorari other than petitions,
if any, already specified in (8)7? no .. |

(d)  any other petitions, motions or applications in this or any other Court? no

If you answered “yes" to any part of (12), list with respect to each petition, motion or

application:

(@)  the specific nature thereof;

i. n/a

1.

jii.

iv.
()  the pame and location of the Court in which cach was filed:

i. n/a

il

iii.
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14.

15.

iv.

(c)

ii.

iii.

v,

(d)

ii.

iit.

A
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the disposition thereof:

n/a

. the date of each such disposition:

n/a

if known, citations of any written opinions or orders entered pursuant to each such
disposition: ;
.n/a

Has any ground set forth in (10) been previously presented to this or any other Coutt,

State or Federal, in any petition, motion or application which you have filed?

ne

If"you answered “yes” to (14) identify:

(a)
i

iL.

iii.

®
i.

ii.

i,

which grounds have been presented:
—n/la .

the proceedings in which each ground was raised:

n/a




16.

17.

18,

"6'.1 .
LA .
& “ .
[fany ground set foqh in (10) has not previously been presented to any Court, State or

Federal, set forth: gc gmund and state concisely the reasong why suc.h ground has not

previously been; yresm?d

(a) first filing of post conviction relief
(b

{c) -

Were you representéd by an attomey at any time during the course of:
(a) . your arraignment and plea?
(b)  yourtrial, ifany? _ Yes
(6)  your sentencing? yes ) : ._
(@) . your dppeal, if any, from the judgment of conviction or the irnpbs&ion of

sentence? yes._

) prepazation, presentation or consideration of any petitions, motions or applications
no

with respect to this conviction, which you filed?
If you enswered "yes" to one or more parts of (17), list: '
(a)  the name and address of each attomey who represented you:

i,  mMr. Harris Beach, Esq

culsmmmq;mzblic_nate.nder
if. same as above
iii. Mr, Robert M. Dudek, Esq.

SOUth‘ Carolina Office of Appeliate Defensgse

(b)  the proceedings at which each such attorney represented you:
i trial and sentencing

i1, same_as above

it Direct appeal
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STATE OF SOUTH CAROLINA
COUNTY OF COLLENTON

IN THE COURT OF COMMON PLEAS

Indict.No.2009-GS-15-0116; 0129

Andre T. Richardson, II -- Petitioner,
a¥Y g
State of South Carolina -- Respondent,

MEMORANDUM OF LAW IN SUPPORT OF
APPLICATION FOR POST COUNVICTION RELIEF

PURSUANT TO S.C.CODE ANN. §§17-27-20 THROUGH 160

Andre T. Richardson, II
SCDC#¥ 336692

Lieber Corr. Inst.

P.O. Box 205

136 wilborn Ave.
Ridgeville, SC. 29472
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF COLLENTON )
Andre T. Richardson, II ) Indiet.No. 2009-Gs-15-0116: 0129
Petitioner, )
-v- . ) MEMORANDUM OF LAW IN SUPPORT OF
State of‘South Carolina ) APPLICATION FOR POST CONVICTION
Respondent, ) RELIEF PURSUANT TO S.C.CODE ANN.

) $§17-27-20 THROUGH §160

COMES NOW, Andre T. Richardson, pro-se, seeking relief in
this Honorable Court pursuant to S.C. Code Ann. §17-27-20 through
$17-27-160, claiming that his rights were violated in a number of
ways including but not limited to his Sixth Amendment right to
the effective Assistance of Counsel and his Fourteenth Amendment
right to a fair trial that 1is protected under the Federal
Censtitution. |

Respectfully Submitted,

/s/ o

Andre T. Riéhardson. I
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ISSUE (A) WAS COUNSEL INEFFECTIVE FOR FAILING TO OBJECT TO THE

PROSECUTIONS'S HIGHLY PREJUDICIAL IMPROPER CLOSING ARGUMENT WHEN

THE PROSECUTION ARGUED PETITIONER WAS GUILTY OP AN UNINDICTED

OFFENSE_AND THEREFORE WAS ALSO GUILTY OF THE OFFENSE PETITIONER

WAS ON TRIAL FOR?

FACTS

Petitioner was indicted for murder (2009-68-15-0i29) and
financial identity fraud (2009-&5-15-0116). At the onset éf the
trial the Court told the jury that Petitioner has pled nof guilty
to the offenses he was indicted for and therefore the burden of
proving Petitioner's guilt beyond a reasonable rested upon  the
State. (Tr.p.138, L.14-22].

During closing summation to the jury the following wvas atéued

by the Prosecution, as was recorded:

.What about Bobby Vara, friend of Andre
Richardson. They work at the same place. His
testimony wvas wvhen Mr. Beach asked him, Andre
vorked third shift, he wvorked first shift.
Remember ‘that? Third shift gets off right aa
first shift goes in. Be notices hia gun
missing, and we've stipulated and they're in
evidence, there is no question that the gun
Bobby Varn had stolen from him in December 2007
is this casing and there's no question that
that casing matches the casings pulled from the
ground Mr. Freddie's body. so Bobby Vvarn's gun
ia the one that did it. (Tr.p.398, L.21-25,
903991 L. 1-6]-

Coming directly after Petitioner's counsel argued the

following to the jury, as was recorded:

R
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And I submit to you Ladies and Gentlemen that
there is no connection in any of this betwveen
this man, the defendant, and that act. There
just isn't any. There's no gun. HEe may have
access to a qun. {Tr.p.404, L.10-13]).

The stealing of the gun out of Mr. Yates' car.
they didn't take finger prints. They 42idn't
investigate. They did not come to ¥r.
Richardson and guestion him about the gun. They
didn't do anything about that gun except vrite
it down and write is off and it disappeared.
(Tr.p.404, 1.20-25].

The State says well that proves that Andre
Richardaon stole this man's gun because he was
working third shift, or first shift, whichever
it was, at New York Wire. [Tr.p. 405, L.1-3].

Petitioner asserts he was denied the effective assistance of
counsel wvhen counsel not only failed to cbject to the State's
highly oprejudicial improper closing argument that allowed the
State tc argue an [unindicted] offense to the jury while
Petitioner was being tried for an unrelated offense, but vyet
counsel entertained the Prosecution's assertion by télling the
jury “petitioner had access to a gun."”

Thie was extremely prejudicial while Petitioner is on trial
for murder counsel allowed the Prosecution to arque that

Petitioner is also guilty of an unindicted weapons offense.

DISCUSSION
A Bolicitor's closing argument must not appeal ta the
personal biases of the jurors nor be calculated to arouse the

passiaons or prejudices of the jurors. Humphries v. State, 351

S.C. 362, 570 S.E.2d 160, 166 {2002): accord Simmons v. State.

ETE Tt Yr
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331 S.C. 333, 338, 503 S.E.24 164, 166 (1998},

In the instant case the unproved assertion that Petitioner
allegédly stole Bobby Varn's gun almost "two years" prior to the
" incident Petitioner was on trial for is problematic for several
reasona. First, the argument was not based on record evidence or
any reasonable inference that could be drawn from it. Bobby Varn
testified his gun wvas stolen out of hia car from his place of
employment in December 2007 almost two years before Petitioner
vas indicted for the offense his waa being tried for. The
evidence was that the deceased was murdered beside the road with
the gun that belonged to Bobby Varn that had been stolen out of
varn's car at New York Wire. Secondly, Petitioner was never
guestioned, arrested or indicted for Varn's qun and therefore the
incident - surrounding Varn's gqun was no more than an unproved
assertion that allowed the 3jury to beliaeave Petitioner stole
Yarn'a qun and later wused the gqun to shoot and kill his
grandfather.

This complete lack of evidence about wvhat happened to Varn's

gun did not prove Petitioner stcle Yarn's qun and later killed

his grandfather with it. By saying Petitioner had stole Yarn's-

gun. the Prosecution asserted something as fact that had not been

proved, and that was clearly improper. By going outside the
evidence, the Prosecutor "vio1ated a fundamental rule, known. to
every lawyer, that arguments are limited to the facts in

avidence.” United States ex rel Shawn v. De Roberts, 755 F.2d

1279, 1281 (7th Cir.1985).

TV

Ty
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It was extremely misleading for the Prosecution to tell the
jury that Petitioner {stole] Varn's gun out -of his car and later
used Varn's gun to shoot and kill his grandfather. when there was.
{(NO] evidence [Petitioner] stole Varn's gun or even had
possession of Varn's gun or that Petitioner even had knowledge of
Yarn's qun being stolen almost two years earlier. By forcefully
stating an unreasonable inference. the Prosecution was making the
misleading suggestion to thé jury that it could draw the
inference that Petitioner was the perpetrator who stole Varn's
gun out of ‘his vehicle months prior to the shcoting. See 1 ABA
Standards for Criminal Justice 3-5.B(a)(3@ ed.1993)("The
prosecution should not intentionally... ...mislead the jury as to
the inferences it may draw).

Further the Prosecutions assertion that Petitioner was
responsible for the diaéppearance of Varn's gun was extremely
prejudicial to Petitioner. It is hard to fanthom anything more
prejudicial than an unproved assertion that the accused is also
guilty of the uncharged pistol offense while he is on trial for

another offense (murder). See U.S. Bradley, 5 F.3d 1317, 1321

(9th Cir.1993)(evidence of an uncharged homicide was "highly and

unfairly ‘prejudicial") also compare to U.S. v. Pirovolos, 844

F.28 415, 426 (7th Cir.1988)(any implication that a criminal
defendant is guilty of an uncharged offense unfairly encourages
the Jjury to find the defendant guilty because of his bad
character, rather than because the evidence.warrants a guiley

verdict).




551

In the instant case it was stipulated that Varn's qun killed
the . victim, but there was no-evidence to §rove Petitioner was the
perpetrator who stole Yarn's gun. The import of the Prosecution's
argﬁﬁent was highly damaging since Petitioner was never

queationed, arrested or indicted for the theft of Varn's gun and

there can be nothing more prejudicial than to argue to the.jury'

Petitioner stole Yarn's gun and later used the gun to shoot and
kill his grandfather. The prejudiciai impact was exploited to the
ma ximum during Varn's testimony when Petitioner's counsel asked
Yarn whether 6: not he (Va;n)' had gquestioned Petitioner
concerning the gun. being stolen  out of ‘his car .and Varn
responded: "ask him if he -- ask him if he stole it from me”,
especially since Petitioner did [not] testify auring trial.
Surely Counsel should have lodged an objection to the
Prosecution's 'improper argument, as a result PetitiOner was
prejudiced and was denied his fight to a faif trial. For 'ihe
aforemtnioned reasons, Peti;ioner respécttully prays this

Honorable Court will grant the requested relief of ‘a new trial.

Y
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ISSUE (B ) WAS COUNSEL INEFFECTIVE FOR FAILING TO OBJECT TO THE

TRIAL COURT'S MALICE INSTRUCTIONS THAT SHIFTED THE BURDEN OF

PROOF WHEN THE TRIAL COURT FAILED TO CHARGE THE JURY THEY COULD

ACCEPT_OR REJECT THE INFERENCE OF MALICE FROM THE USE OF A DEADLY

WEAPON?

FACTS
During Petitioner's trial the Trial Court instructed the jury
on murder, the following instruction was recorded:

Malice is hatred, 1ll-will, or hostijlicty

- towards another person. It is the intentional

doing of a wrongful act without just cauge or

‘excuse, and with intent to inflict an injury or
under circumstances the infers an evil intent.

Malice aforethought does not require that
malice exist for an particular time before the act
is committed., but malice must exist in the mind of
the defendant just hefore and at the time of the
act being committed. There must therefore be a
combination of the previous evil intent and the
act.

Malice aforehtought may be expressed of
inferred. Those terms expressed and ‘inferred do
not mean different kinds of malice, but merely the
manner in which malice may be shown to exist. That
is either by direct evidence or by inference, from
the facts and circumstances, which are proved
based on evidence introduced during the trial of
the case.

Express malice is when a person speaks words
which express hatred or ill-will for another, or
vhen the person before hand, prepared to 4o the
act, which was later accomplished. For eXxample,
lying in wait for a person, or any other act or
preparation going to show that the deed was in the
defendant's mind, would be express malice. Malice
may be inferred from conduct showing total
disregard for human life. Inferred malice may also
arise when the deed is done with a deadly weapon.

A deadly weapon is any article, instrument, or
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substance, which is likely to cause death, or
great bodily harm: whether an instrument has been
vsed as a deadly weapon depends on the facts and
circumstances of each case, based on evidence
introcduced during the trial of case. [Tr.p.423,
L.8-25. p.426, L.1-14].

As is seen from the underlined portions of the trial court's
malice instructions the trial court told the jury malice "is the
intentional doing of a wrongful act. Here the jury could have
interpreted this as directing a verdict for the State for (2) two
reasons. (1) if the jury believed the prosecution's theory that
Petitioner stole Varn's gun from his vehicle almost two years
prior to the alleged incident, then breaking into a motor vehicle
and the stealing Varn's gun is clearly an wrongful act, and (2)
Petitioner admitted to using his grandfathers account to pay his
car payment, thus a wrongful act.

Coupled with these erroneous instructicns is the fact the
jury was told they could infer malice from "the use of a deadly
weapon", thus creating a mandatory presumption since the trial
court failed-to instruct the jury they could "accept or reject"”
the inference based on their consideration of the evidence
presented and the jury could give it such weight as they (the
jury) deemed appropriate. Regardless of the nomenclature used,
the trial court's malice instructions only served the purpose of
directing a verdict for the State, mainly because counsel failed
to object to the burden-shifting instructions as the jury could

have reasonably interpreted this instructicn as placing the
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burden on Petitioner to prove he didn't break into Varn's vehicle

and steal hié gun.

DISCUSSION
This Court has long held that burden~shifting presumptions

are unconstitutional. See State v. Peterson, 287 S.C. 244, 335

S.E.2d 800 (1985}. Specifically, a charge that a prima facie case

may be rebutted by other evidence is impermissible. State v. Key,

282 s.C. 413, 319 S.E.2d 338 (l1984).

évidentiary presumptions [must] be charged as permissive
inferences with [specific] instructions that the jury may “accept
or reject" them based on their consideration of the evidence and

given such weight as the jury‘degms appropriate. State v. Adams,

291 S.C. 132, 352 S.E.2d 483 (1987); State v. Peterson, supra.

In determining whethe; evidentiary presumptions in a jury
charge had the effect of relieving the State of it's burden of
persﬁésion _beyond a reasonable doubt of every element ot tﬁe,

"crime, the court must Qetermine whether, based on the specific
language of'the challenged instruction, creéted a constitutional
objectionable “"mandatory presumption" or merely a “permisaive
preﬁumption“ on an essentiai element of the crime; if a specific
portion of the jury charge, considered in isolation, could
reasonably have been understood as creating a presumption.

"Permissive inferences” violate the due process clause only

if the suggested conclusion is not one that reason and common
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sense justity in light ot proven tacts betfore the Jury;
"mandatory presumptions" violate the due process clause if they
relieve the State of the burden of persuasion.

In a long line of cases, culminating in Yates v. Evatt, 11l

S.Ct. 1884 (1991), the Uniteo States Supreme Court has recognizea
that the prosecution must prove each and every element of the

crime charged beyond a reasonable doubt. In re Winship, 397 U.S.

158 (1970). The burden of proof on any element cannot be shifted
to the defense, because in doing so decreases the State's burden
of proving beyond a reasonable doubt.

Such shifting of the burden of persuasion with respect toc a
fact the State deems 50 important that it must either be proved
or presumed, is impermissible under the Oue Process Clause. See

Patterson v. New York, 432 u.s. 197, 215 (1977).

In Sandstrom v. Montana, 442 U.S$. 510 (l1979), the United

States Supreme Court held that a jury instruction creating a
mandatory presumption regarding malice was violative of the
defendant's due process rights as it impermissibly shifted the
burdén ot proof from the state to the accused. Further in
adopting Sandstrom, the South Carcolina Supreme Court determined
that a “mandatory presumption of malice charge, rather than one
creating a permissive inference constitutes reversjble error."”

Carter v. State, 301 S.C. 396, 392 S.E.2d 184 (1990), citing

State v. Elmore, 279 S5.C. 417, 308 S.E.2d 781 (1983). The <Court

in Carter turther tound trial counsel to be ineffective in




556

tailing to object to such a charge. Carter v. State. 392 S.E.2d

at 185.
For the atorementicned reasons, Petitioner respectfully prays
this Honorable Court will grant the requested relief of a new

trial.

10
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ISSUE (¢} WAS COUNSEL INEFFECTIVE FOR FAILING TO OBJECT TO WHEN

THE TRIAL COURT IMPERMISSIBLY COMMENTED ON THE FACTS OF THE CASE

BY CHARGING EXAHPLES DIRECTLY RELATING TO PETITIONER'S CASE THAT

WAS TO BE DETERMINED BY THE JURY?

PACTS
During Petitioner's trial is was critical for the State to
prove maljce. The State could not show any ill-will between the
decendent and Petitioner. During closing summation the

Prosecution argued the following:

What about the gun. Bobby Varn, friend of
Andre Richardson. They work at the same place.
His testimony was when Mr. asked him., Andre
worked third shift, he worked first shift.
Remember that? Third shift gets off right as
first shift goes in. He notices his gun
missing and we've stipulated and they're in
evidence, there is no question that the gun
Bobby Varn had stolen from him in December
2007 is this casing and there's no guestion
that that casing matches the casings pulled
from the ground Mr. Freddie's body. Okay? So

Bobb Yarn's un is the gun that did it.
Tﬁgm',_n._ﬁgl‘z‘s,, p.399, L.1I-6).

As is seen above the State was allowved to successively argue
that Petitioner had allegedly stolen Bobby Varn's gun in December
2007, thus "creating” an inference that Petitioner stole Varn's
gun and "later" shot and killed his grandfather.

Coming directly after the trial Court gave the followving

instructions without objection from Counsel, as was recorded:

11
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Malice aforethought may be expressed or
inferred. Those terms expressed and inferred
do not mean different kinds of malice, but
merely the manner in which malice may be shown
to exist. That is either by direct evidence or
by inference, from the facts and
circumstances, which are proved based on
evidence introduced during the trial of the
case. [Tr.p.425, L.19-25].

Express malice is shown when a person
speaks words of express hatred or ill-will for
another, or when the person, beforehand
preparad to do the act which was later
accomplished. For example, lying in wait, or
preparation going to show that the deed was in
the defendant's mind, would be expressed
malice. [Tr.p.426, L.1-8]).

Inferred malice may also arise when the
deed is done with a deadly weapon. [Tr.p.426,
L.8-9]. ‘

As is seen from the underlined portions of the trial court's
malice instructions, the' trial court told the jury they could
infer malice from "facts and circumstances which are proved based
on the evidence introduced during trial."™ Reiterating the State's
just finished closing.

This resulted in an impermissible comment on the facts
because Petitioner was never guestioned, arrested or indicted for
the alleged .steaiing cf Varn's gun. Yet the trial court was
allowed to charge the jury with examples directly relating the
Prosecution's Jjust finished closing summation.

Petitioner asserts the trial court's malice instructions and
examples resulted in an impermissiﬁle comment on the facts that
directed a verdict for the State based on the underlined portions

of the trial court’'s instructions.

12
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DISCUSSION

Judicial comments on the facts of.a case is érohibited in
South Carolina. See South Carolina Constitution Article 5.
Section 17, "a trial judge may not instruct a jury regarding what
weight should be given to certain evidence or even that certain
evidence is or is not entitled to éonsideration from them. As the

South Caroclina Supreme Court said im State v. Hartley, 414 S.E.2d

182, at 183:

-Judges shall not charge in respect to
matters of fact, but shall declare the law.
State v. Bagwell, 23 S.E.2d 244 (1942}(a judge
cannot express in his charge, - or intimate.any
opinion as to the weight or sufficiency ot the
testimony without violatino the prohibition of
the Constituvtion as to charging upon *the

" facts) See 7SR Am.Jur.2d Trial §1203, at 693
{(1991)( the trial court may not instruct the
jury what weight should be given to the
evidence, or even that any particular evidence
is or is not entitled to receive weight from
them. State v. Edwarda, 120 S.E. 490
(1923)(wherein our Supreme Court held the
absence of motive is a mere circumstance and
rejected an instruction that the absence of
motive may raise a reasonable doubt as to the
defendant's guilt because it was a charge on
the facts}).

In the instant case it was critical for the State to prove
malice, and the Prosecutor emphasized in his closing summation
{(as is seen in the closing, supra) that Petiﬁioner had allegedly
stolen Varn's gun in December of 2007 and had planned tpe killing
of his grandfather somé two years later.

Petitioner asserts c¢ounsel was ineffective for failing to

object to the trial court's jury charge which used examples

13
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applying specifically to Petitioner's case in it's definition of
malice and unrelated alleged crime (stealing Varn's gun}.

The judge in his charge cited several examples and then
directed them as ‘"express malice",- that clearly directed a
verdict for the State. The examples of malice concurred with the
State's articulated theory of malice. The Court's examples all
reflected the facts of the case and reiterated points stressed in
the State's closing summation to the jury, which the jury
reasonably could have interpreted as being applied to Pe:itionera
This combination of charges would lead a reasonable jurist to
assume that malice corresponded precisely to thé §tate's
allegations against Petitioner.

This charge coming immediatgly after the .State's closing
argument only reiterated the facts as put forth by the
Prosecution; to where the malice charge reasonably could be
interpreted as a judicia}. endorsement of the. Prosecution's
argument. |

The examples used would conversly lead a reasonable'juriét to
assume this was a broad, multi-faceted term with only a tangible
application to Petitioner. These comments strongly implied that
the facts of the case perfectly supported a finding of malice.

Since the judge's charge impermissibly skewed the jury's
consideration of the facfs regardingithese issues, Petitioner was
prejudiced by the error and counsel was ineffective for failing
to ocbject to the improper jury instructions given by the court.-

Petitioner .further asserts that his due process rights to a

14
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fair trial were violated by the comments of the trial judge. For
through the doctrine of substantive due process, all fundamental
rights comprised within the term liberty are protected by the
Federal Constitution from invasion by the States. Whitney wv.
California, 47 S.CT. 641 (1927).

The threshold inquiry is whether the comments by the trial
judge were sufficiently conscience-shocking as to implicate
substantive due process protections protections. Petitioner
contends they were. Because the trial judge acted intentionally,
for purposes that only served the Prosecution. Here the issue
asserted is one protected by the due process clause, when 1it's
violation by the Court served a compelling interest, which
amounted to abuse of powér sufficient toc shock the judicial

conscience. County of Sacramento v. Lewis, 118 S.Cct. 1708,

1717-18 (1998).

Petitioner asserts that the dJdirect comments of the trial
court were a direct violation of his rights to a fair trial, and
that the only purpose served by this was to direct a verdict for
the state.

Here counsel's failure to preserve meritoriocus issues for
appeal fell below an objective standard of reasonableness that
amounted to a deficient performance, as there is a reasonable
probability that but for this deficiency the results of the trial
would have been different.

Counsel's failure to object and preserve the issue for

appeal, was deficlent performance as there 1is a reasonable

15
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probability that but for this deficiency the results of the trial
and the appeal would have been @&ifferent, that 1is a deficiency
that-undermines confidence in the outcome.

For aforemeﬁtioned reasons, Petitjoner respectfully grays

this Court will grant a new trial.

16
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'CORCLUSION

WHEREFORE, Petitioner believes .through the statement of
facts, issues presented and citations of authorities relied on he
has shown unto this Honorable Court his entitlement to the
requested relief of a new trial.

THEREFORE, Petitioner respectfully prays this Honorable Court

will grant the reguested relief of a new trial.

Respectfully Submitted,

/s/

Andre T. Ri¢hardson, 11

17
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19.  State clearly the relief you seek in filing this application:

vacate sentence and conviction and remand for new

trial

20.  Are you now under sentence from any other court that you have not challenged?

noS

Revised 3/2003
STATE OF SOUTH CAROLINA )
) VERIPICATION
County of ___Dm:nh.eﬂ te r )
I Andre R1 ébardson , being duly sworn

upon my oath, de)fose and say tiiat Y have subscribed to the foregoing application; that I know the
contents thereof; that it includes svery ground known to me for vacating, setting aside or
correcting the conviction and sehtence attacked in this application; and that t.he matters and

allegations therein set forth are true.
O
Mﬁ?&&hﬁl A

' h
SWORN to and subscribed before me this | o
day of ___Sane. - 2D

éi%gl,gm i ),_A_g.éc;d _(LS)
Notary Public
My Commission Expires: | I la !{ 2 !g 5/ ng:,
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& -
t 0,

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I Andre Richardson , hereby abply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(i) 1 am the épplicant in this action and | believe [ am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said proceeding or gwe

secunty thereof
| gyl
i Applicant

SW RN or affirmed 1o and subscribed before me this
day of _\an® ,2D1%

Notary

My Commission Expires: II(B’ ng' z’f }20 Yo

7
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STATE OF SOUTH CAROLINA ) :
) INTHE COURT OF COMMON PLEAS
COUNTY OF COLLETON )
; 2013-CP-15-0442
Andre Richardson, #356692, ;
Applicant, i
) RETURN
State of South Carolina, ;
Respondent. i

The. Respondent, making ‘its Return to the application for post=conviction relief (PCR)

filed June 6, 2013, would. respectfully show this Court::
L.

The Applicant is presently confined in the ‘South. Carolina Depattment. of .Corrections
pursuant to orders of commitment of the Colléton County Clerk of Court. The Applicant was
indicted at the June 2009 term of the Colleton County Grand Jury for financial identity fraud
(2009-GS-15-0116) and murder (2009-GS-15-0129). The Applicant was represented by Hariis
Beach, Esquire.

The Applicant, proceeded to trial and ‘was convicted. On September 2, 2009, the.
App‘licant was sentenced by the Honorable Perrz M, Buckner to confinement for a period of five
(5) years for financial identity fraud and %?(murder. The sentences are to be served
concurrently.

The Applicant filed a timely Notice of .Appeal. His appeal was perfected by Robert

Dudek, Esquire, of the Office of Appellate Defense. The Applicant’s convictions and sentences
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were affirmed by the Court of Appeals. State v. ﬁichardson No. 2013-UP-223 (8.C. Ct. App.
May 22, 2013). The Remittitur was issued on June 14, 2013.

Attached herewith and incorporated herein are the records of the Colleton County Clerk
of Court regarding the subject convictions and the Applicant's reco'rds from the South Carolina
Department of Corrections. The Respondent reserves the right to amend this Return upoﬁ receipt
of any relevant materials.

. IL

Iﬁ his Application, the Applicarit alleges that-he is being held in custody unlawfully for

the following reasons:

1. Ineffective assistance of counsel.

a. Denial of his 4", 6", and 14" amendment nghts :

b. Failure to object to the prosecutor’s highly prejudicial improper 'clos1ng
argument when the prosecution ‘argued Petitioner was guilty of an
unindicted offense and therefore also guilty of* the offense Petitioner was
on trial for.

c. Failure to object to trial court’s mahce instruction that shxfted the burden

' of proof. -

d. Failure to object to the trlal court impermissibly commenting on the facts

of the case by charging examples directly related to the Petitioner’s case.

I,

The Applicant claims ineffective assistance of counsel. [n a post-conviction relief action,
the Applicant bears the burden of proving the allegatid;ls in their application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
counsel as a ground for relief, the Applicant must prove that "counsel's conduct so undermined
the proper functioning of the adversarial process that the trial cannot be relied upon as having

prodhced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80

L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.
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The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered -adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466- U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 1185, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged tést in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorﬁey’s performance by its "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.
Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasbnable probability that, but for céunsel's unprof;eséional errors, the result of the proceeding
would have been diffgreﬁt.;' m, 300 SC at 117-18, 386 S.E.2d at 625. The Respondent
submits that the Applicant cannot satisty either requirement qf the Strickland test. However, the
allegatior; of ineffective assistan(;e of counsel probably raises questions of fact that the record
ld‘oes not conclusively', refute. Accordingly, the: Respondent requests én evidentiary hearing to
fully resolve this issue. See Sharper v. State, 279 5.C. 264, 305 S.E.2d 247 (1983).

v,

Each and every allegation contained within the application not herein before either

expressly admitted, qualified or explained is hereby denied.
V.

WHEREFORE, having made its Retufn, the State requests tha;t an evidentiary hearing be

held. |

[Signature on the following page.]
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Respectfully submitted,

ALAN WILSON
Attorney General |
JOHN W. McINTOSH

Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

ASHLEIGH R. WILSON
Assistant Attorney General
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ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549 '
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON )
)
) 2013-CP-15-0442
)
Andre Richardson, #356692 )
)
. )
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. lam an employee of the Respondent in the abovecaptioned action.
2. Regularcommunicationby mail exists throu},hout the State of South Carolma and that th is is a proper
circumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the following person by

depositing same in the United States mail, postage prepaid:

Tristan M. Shaffer
4701 Oleander Drive
'Myrtle Beach, SC 29577

DATED this 21th day of August, 2014

am/(ﬂ/ém/% —

Anne Henley,Q.,egal istant
For Respondent
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STATE OF SOUTH CAROLINA
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF COLLETON
COURT OF COMMON PLEAS
CASE NUMBER 2013-CP-15-00442

ANDRE T. RICHARDSON , R PETITIONER

VERSUS

STATE OF SOUTH CAROLINA e RESPONDENT

OCTOBER 18, 2016 POST-CONVICTION RELIEF HEARING
BEAUFORT, BEAUFORT COUNTY, SOUTH CAROLINA

BEFORE HON. MICHAEL NETTLES, JUDGE

:?i
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APPEARANCES

ON BEHALF OF PETITIONER:
ANDRE T. RICHARDSON:

HON. TRISTAN M. SHAFFER

225 COLUMBIA AVENUE

CHAPIN, SOUTH CAROLINA 29577
843-916-9300
tristanshaffer@gmail.com

ON BEHALF OF RESPONDENT
STATE OF SOUTH CAROLINA:

HON. RUSTON NEELY

ASSISTANT ATTORNEY GENERAL

STATE OF SOUTH CAROLINA

OFFICE OF THE ATTORNEY GENERAL

REMBERT C. DENNIS BUILDING

POST OFFICE BOX 11549

COLUMBIA, SOUTH CAROLINA 29211-1549
803-734-3970
rneelv@scag.gov
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10-18-16 RICHARDSON V STATE BY THE COURT]

BEGINNING 11:40 A.M.

TﬁE COURT: Mr. Neely, which case are we dealing with
next?

MR. NEELY: I believe the next case, your Honor, is the
case of Andre Taft Richardson versus State of South Carolina,
and that's Case Number 2013-CP-10-4994 [sic].

THE COURT: Mr. Shaffer, I'm going to ask you, if you
could, to enumerate which —-- what -- enumerate with specificity
the grounds for your application for post-conviction relief.

MR. SHAFFER: Thank you, your Honor. The motion that I
just handed up was filed this morning. The State -- well, Mr.
Neely's precedesor had -- had access to it about a year ago.
And I sent it to Mr. Neely, I guess, Monday or Tuesday of last
week. I don't think the State's necessarily opposing the
motion tb amend.

Your Honor, I made a decision. As his attorney, I think
that we can sufficiently argue the case based solely on those
two grounds that are in that app -- that amendment, your Honor.

THE COURT: I want you to enunciate those grounds on --
on the record for me.

MR. SHAFFER: Thank you, your Honor. They're -- they are
that trial counsel was ineffective for failing to move to
suppress the —-- the evidence concerning my client's refusal to
allow a search of his vehicle and his refusal to allow them to
do a GSR testing.

Page 4
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10-18-16 RICHARDSON V STATE BY THE COURT]

THE COURT: All right. You may proceed with your
application —-

MR. SHAFFER: Thank you.

THE COURT: =-- however you see fit. You can argue each
one of these in depth or you can elicit testimony. However you
wish to proceed.

MR. SHAFFER: Thank you, your Honor. I -- I will
probably argue them, since my understanding, obviously, in a
PCR, the record down below is part of the record here in appeal
—— or in the PCR, the trial transcript is. Therefore, I think
I can sufficiently make it out through that. I will ask my
client in the end of it if he would to -- to take the stand
after that, but I think I can sufficiently make out my
allegations just solely off the trial transcript, your Honor.

THE COURT: Okay.

MR. SHAFFER: And --

THE COURT: Is that an appropriate question to put to an
applicant on the stand, to ask him if does he have anything
else he would like to say?

MR. SHAFFER: No, your Honor. That's -- that's not
exactly what I would ask him. I would ask him if he would like
to add to the two grounds I had —-- I had said.

THE COURT: Oh, okay.

MR. SHAFFER: I'm not --

THE COURT: It's quite often done.

Page 5
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10-18-16 RICHARDSON V STATE BY THE COURT]

MR. SHAFFER: Yes, sir.

THE COURT: I was just wondering whether you thought it
was appropriate (Inaudible).

MR. SHAFFER: I -- I think I would prefer not to answer
that question.

THE COURT: That was rhetorical. That was a rhetorical
question. You can go ahead.

MR. SHAFFER: Thank you, your Honor.

MR. SHAFFER: To give you a little bit of background,
this is a murder case. My client's grandfather was actually
the victim in the murder. The evidence in the case essentially
boils down to this. The police responded to a body that was
found on the side of the road. There was —-- there was some
evidence that my client's car might have been driving up and
down the road nearby where this all happened. Okay?

After talking to -- or finding the body, talking to my
client, the officers asked them [sic] if he would consent to a
search of his wvehicle. He invoked his Fourth Amendment right
not to. They also asked him if they [sic] would consent to,
essentially, a search of his hands. So he invoked his Fourth
Amendment right not to consent to the GSR test as well.

There was money that ended up missing from his
grandfather. Now, the money ended up being missing, and money
ended up being spent from his account on various things that
were related to my client. So, obviously, at that point, he

Page 6
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10-18-16 RICHARDSON V STATE BY THE COURT]

became a suspect. He was arrested, your Honor.

Initially, he denied knowing anything about the death.
Later on, he ended up giving a statement that --

THE COURT: (Inaudible). Are you saying that he refused
for him to search the car? That was shortly after the murder.

MR. SHAFFER: Yes, your Honor.

THE COURT: And that he refused the GSR; and it was at a
subsequent time that there was discovery that theré was money
missing; then they initiated further investigation and,
ultimately, an arrest?

MR. SHAFFER: Yes, your Honor. I -—- I want to say --

OFF-THE-RECORD DISCUSSION BETWEEN
MR. SHAFFER AND DEFENDANT

MR. SHAFFERQ It was six months later, your Honor, that
they actually arrested him. So there was a long period of time
here.

The gun that -was used, they were -- they never found the
-- the gun that was used. They were able to determine what gun
was used, though. There was a gun that became missing from the
parking lot -- several months before this, a gun went missing
from the parking lot of my client's work place. It was in a
car, a friend of my -- my client's, and they -—- they ended up
finding -- linking that gun to it based off of a shell casing
that the manufacturer kept. So they —-- they knew it was that
gun that was stolen then, and they were able to pinpoint around

Page 7
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10-18-16 RICHARDSON V STATE BY THE COURT]

the time that it would have happened. And the State, of
course, alleged that my client stole it because it was at his
work and he had the opportunity to steal it. It was at a place
called New York Wire.

THE COURT: Called what?

MR. SHAFFER: New York Wire.

THE COURT: Okay.

MR. SHAFFER: The -- and to fast forward to the point
that he gets arrested, eventually, he gives a different
statement. Okay? And his other statement, the State more or
less says is —- I'm quoting directly from their brief:

In February 2009, Richardson sought out

law enforcement for an interview of almost four

hours, and proceeded -- proceeded to give a

fantastical story about how he and his grandfather

abducted -- he and his grandfather --

—— I guess were abducted is what they meant to say --

-— from their home by four masked, Ninja-like

marauders and drove down -~ drove them down the

highway, pulled his grandfather out of appellant's

vehicle and shot them ten times -- shot him ten times.

Okay? So, at trial, the -- the evidende that was
presented essentially was that statement, his previous denials,
the fact that his car was seen in the area, and the fact that
he didn't consent to the GSR and he didn't consent to a search

Page 8
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of his vehicle.

Your Honor, I -- I've sent -- put -- passed up two cases.
Simmons is the most on-point case. There's another case. Both
of those are PCR cases. They ended up —-- ended up saying
essentially that you can't use the denial of -- or you can't
use the client's exercise of a constitutional right as evidence
of guilt. Okay? Those -- those are essentially what those two
cases stand for.

In one of the cases I handed up -- Simmons is the first
one. In Gant, the second one I handed up, the court ended up
reversing the PCR court because it found no prejudice. And so,
I think that -- I know it's our position that these are the two
cases that the Court needs to concern itself with primarily.
And I imagine the State's probably in the same position,
because I think these are the only two cases that address this
specific issue in the context of a PCR.

When he went to trial, at the Jackson v. Denno hearing,
it came up that he denied -- he refused the GSR and refused the
-— the search of his vehicle. It also came up -- and I will
take you to 305, and I'm referring to the bigger numbers in the
transcript, 305. And if you go from Line 18, I will be gbing
from 18, all the way to 15 on the next page.

It says -- the question --

THE COURT: I'm on 305. Where does it start?

MR. SHAFFER: 18, your Honor.

Page 9
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10-18-16 RICHARDSON V STATE BY THE COURT

THE COURT: Okay.
MR. SHAFFER: It's a question from Deputy Solicitor
Thornton to the detective.

All right. What did Mr. Richardson tell you,
if anything?
ANSWER:

He basically started out with a similar
comment that were mentioned by Detective Taylor
and Detective Scott about waking up that morning
and trying to contact one of his cousins, then
going to Walterboro- to have his hair cut, and
things of that nature.

At the later part of the interview, I
asked him if he would consent to a gunshot
residue test, which . is commonly known as a GSR,
and he refused. The --

-—- comma; I actually think it meant to say then --

—— I asked him if he would consent to a search
of his vehicle, which is a white Mustang, and he
also refused.

QUESTION:

i All right, sir. Do you feel you had enough
evidence or any evidence at that point to make an
arrest?

ANSWER:

Page 10
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10-18-16 RICHARDSON V STATE _ . BY THE COURT,

Not at that time. Just basically an

- interview -- interview trying to establish the

last time Mr. Stewart was seen alive.
QUESTION:
Okay. So, to recap, he basically said he

got up and tried to get in contact with his cousin,

. ran a few errands, and then went to get his hair

cut?

. ANSWER:

Yes,'sir, basically.

- All right. But he refused to-givé-a GSR kit'
and he also refused consent to search his vehicle.
Is that right?

That is correct. -

Now, your:Honor,‘this also comes up during =-- during the

cross—-examination as well, bkay? -And I will take you to 329,
*Excuse me. I will také you to 340 right now, and I'll go to

Line 10.:

I apologize. It :should be 342.: I was looking at the

small number, your Honor. The big number's-342. Okay. And
- I'm starting at'Lihe,i. There was a question that was -- and
this is Mr. Beech questioning the detective again on cross-

examination. It said:

I know you all had talked with him -- with

- them a good bit, and there was attempts . to

Page 11
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10-18-16 RICHARDSON V STATE . BY THE COURT]

obtain fingerprints or anything like that from the
house? Any forensic evidence from the house that
would bear in his statement?
The answer was:
" -Initially, in October 27th of -- or the .27th
of October 2008, law enforcement -did go.out to
the‘housef' I wasn't present at that. I was at
the crime scene. But several attempts were madé
to process‘the crime séene at the residence,.as
weil as defendant's Vehicle; which that's one he
actﬁally rersed to consent to search and that
same day of. |
" So the —=- the search was mentioned twice in here. The
GSR was also mentioned twice as well. "Mr. Beech brought it up
~on -- én Pége 329 in what appéars=to be'f—'and I -- I'm reading
-— or I'm looking at 329, Lines 2 through about 9. And it
appears what Mr. Beech was doiné is to try to-lessen'the effect
of him refusing the GSR. So I think.that that's indication
that Mr. Beech knew that the GSR was harmful.-
It says -- and I'm going at 329, Line 2:
Isn't it true that‘gunshot residue dissipates
after six hours?
Answer:
That's approximately correct, yes, about six

hours.

Page 12
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Question:

And didn't you tell that to the defendant?

Answer:

I did.
Question:
And he declined to take the test?

Answer:

Yes, he still refused, but I was willing to

try to make an effort to try the GSR kit.

I think what Mr. Beech was doing there is he recognized
the fact that that was bad evidence against his client, and
wanted to at least try to mitigate that in some way by saying,
well, is it true, Officer, you -- you told him that, you know,
it's possible that the gunshot residue would have been
dissipated anyway?

Now, your Honor, I think that the case law, 1f you look
at Simmons, Simmons refers to questioning and argument. I
think the questioning certainly is there. The —-- the State
decided to introduce this through their questioning, but they
also decided to argue it, your Honor. And I will point the
Court's attention to Page 401. And I'm going to start reading
at Line 7, 401.

And your Honor, before I do, I will point out the fact
that, obviously, as I mentioned New York Wire, and one of the

reasons I wanted to bring that up earlier is that the gun being

Page 13
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10-18-16 RICHARDSON V STATE BY THE COURT

his —-- the gun was an essential key piece of evidence in this
case, and his opportunity to steal it was a lot of what the
State tried to prov, you know, and one big defense. Mr. Beech
questioned several times —-- or questioned people from New York
Wire about how many people would have had the opportunity to
steal the gun other than my client. And this is the response
that the State made in thelr argument, starting at Line 7:
Now, Mr. Beech asked a question.
THE COURT: This is what page, Line 7?2

MR. SHAFFER: Oh, I'm sorry, your Honor. It's 401, Line

And he wrote —-- this is the solicitor's closing argument.
Now, Mr. Beech asked a question that I
thought was good. He asked a question: 'Well,
how many people work at New York Wire.'
Well, it's probably a lot of them.
How many people work at New York Wire who
drive a white Mustang with blacked out rims, tinted
windows, who put themselves at the scene of the
crime, who put themselves at the scene when Mr.
Freddie was killed, who refused a gunshot residue
test and refused consent to search their vehicle,
who happened to be kidnaped by these four people?
I submit to you that there is only one, and
he's sitting right there, at the table right
Page 14
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10-18-16 RICHARDSON V STATE BY THE COURT]

there.

This isn't about how many people work at

New York Wire. This is about Andre Richardson

and whether or not he's the one that killed his

grandfather, and the State submits to you that

he is, ladies and gentlemen, because that's what

makes sense.

Your Honor, clearly, the State is using his refusal to
search the vehicle and his refusal to the GSR as evidence of
his consciousness of guilt, of his -- of him being guilty of
this crime. They're saying, you know, these are, you know,
specifically laid out to why he's the suspect and identifying
him.

Your Honor, I think that if you look at Simmons, which is
the 1991 Supreme Court case, and I -- I highlighted a few
sections on Page 3, and I think you have the highlighted as
well. The State should as well.

One part says:

Next, the law is clearly established that

the State cannot, through evidence or argument,

comment upon accused exercise of a constitutional

right.

And if you go forward, they find that it was a Fourth
Amendment violation for them to constitute on his refusal for a

warrantless search. And it also says:

Page 15
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We conclude that counsel's failure to

fulfil such basic tenants of criminal defense

brings his representation of the petitioner

below the standard of reasonableness, under the

prevailing standards of the profession.

In 1991, the prevailing standards of the profession were
you can't -- you can't not object to this informétion. Okay?
It was the same in 2003 when Gant came out. Becéuse, once
again, the PCR court, relying, obviously, on the -- on the
Simmons case, the PCR court ended up ruling that it -- granting
PCR on that. The Supreme Court reversed, but they reversed
because of a pfejudice finding. Okay? And in this case, this
is a little bit different. Inside of Richland County. Gant --
there was a court order for —-- for a defendant to do a DNA
test, and the defendant wanted to fight the court order fight -
- and get away from the DNA test, and didn't cooperate with
him, and they basically had to force him to do the DNA test.
They found there was no prejudice in that case. Obviously,
they ended up -- it was his actions that caused that. It Is
distinguishable in several ways. One, there was a court order
for him to conduct the DNA test. You know, he —- he refused to
comply with it, and his actions caused it. But yet, again,
they still found that it -- you know, they affirmed that the --
the PCR court, in finding that counsel was deficient in not

objecting to it. Or not properly preserving the issue for

Page 16
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appeal, because there's a procedural issue in this case. But
essentially, counsel objected to it, but not sufficient enough
to preserve it.

They did say, however, that they didn't think that it was
-— 1t was a -- it was prejudicial to the client. And
essentially, they found that -- in that case, the DNA would
have gone to whether or not they had sex. They consented -- he
was consensual that he actually did have -- have a sexual
relationship, the defendant in this case didn He said it was a
consensual sexual relationship. So it's not really going to
whether or not he was the one who provided that. It's just
showing that he (Inaudible).

But they said that it was —-- it was not relevant in that
-- or that it was not prejudicial in that case. And they used
basically the same thing you would use for a Doyle rule in it.
They used a four-factor test to -—- that they also used for
Doyle. And the first is whether the reference to the accused
of his constitutional right was a single reference. Okay?
Whether the State tied this to —-- right directly to the accused
exculpatory account; whether the accused exculpatory account
was totally implausible; and whether the evidence of guilt was
overwhelming.

What they did in this case -- and they found thét,
essentially, the only comments there was, they asked him
whether or not they -- they fought it. And then they said

Page 17
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something in closing argument saying he knew his rights when he
was arrested. Okay?

This is a very different case. In this case, the
solicitor brought it up. It got brought up again during —--
during cross—-examination. And then he specifically tied it to
his theory of the case and why it supports a finding of guilt.

Your Honor, there's also plenty of federal case law in
this. Obviously, it's a federalAissue. There's not a whole
lot in the Féurth Circuit. Essentially, the Fourth Circuit
says, if you —-- that this is improper evidence; the only way
the State can use it is if the defendant's using it as a sword,
not a shield. Essentially, they're trying to attack the police
by saying something they can —-- they can actually use it at
that point. This isn't the situation. Then they forgot to
open the door. They can't use it until the -- the defendant
opens the door. There's nothing wrong —-

THE COURT: It says, you didn't find the gunshot residue
on my hand. And you say, well, you refused to let me test you.
MR. SHAFFER: That's correct, your Honor. There's
nothing like that in this case. And that's the reason I think

that, essentially, i1f the Court's following —-

THE COURT: Let's go through each one of the elements.

It says whether the reference to the accused exercise of his
constitutional rights was a single reference.

MR. SHAFFER: It was not, your Honor. It was —-— it was

Page 18




N N L AW

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24
25

589

10-18-16 RICHARDSON V STATE BY THE COURT]

referenced twice. It was referenced once in the testimony, and
then once again in the argument. But it was also referenced in
cross-examination twice. I bring that up --

THE COURT: So that's three times in testimony, and once
in the argument?

MR. SHAFFER: Yes, your Honor. And -- and your Honor,
and I apologize. It's actually the GSR-was brought up --
during direct, both the GSR and the search of the vehicle were
brought up. During cross-examination, they only brought up the
GSR separately than the search of the vehicle. So it only got
brought up twice, I guess. Each one got brought up twice in
testimony, your Honor, and once on -- during argument.

THE COURT: All right. Now, can you count it if the

defendant brings it up in cross?

MR. SHAFFER: And your Honor, I -- I think that you can
in this situation, because one of the time -- the only time the
defendant brought it up in cross is that -- that section with

the GSR, that was mentioning about the GSR. And essentially,
what I think he was trying to do is mitigate it. Because once
it's already in, .you know, obviously, he can -- he can attempt
to mitigate the evidence. And I think that's what he was
doing. He was trying to minimize the effect of, well, he
refused the GSR and give some reason for it.

THE COURT: All right. 1In both instances, the State

brought it up at least once in their direct and once in

Page 19
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argument.

MR. SHAFFER: That's correct.

THE COURT: You think that's two or you think that's one?

MR. SHAFFER: I think that's two, your Honor, and I think
that it's two different incidents, in part because, well, -—-=
and on the search of the vehicle -- and your Honor, I apologize
for not answering your question directly, but there's one other
point I wanted to bring up about the search of the vehicle, if
you'll allow me.

The search of the vehicle, when -- when they brought it
up on cross—examination, that wasn't responsive to any question
that was asked. The cop just slipped it in there. I mean,
that's what happened. I mean, he's asking about searching the
home and whether he found fingerprints in the home, the cop
slip in, oh, well, I wasn't there for that, but I was there
when your -- your client decided not to consent to a search of
his wvehicle.

THE COURT: Okay. I got you.

MR. SHAFFER: So I think it was brought up. At least --

at least the search was brought up twice by the State. I think

that that -- that would count. Obviously, during the closing
argument, I think that the -- the search was brought up during
the closing argument. And the —-- the way he used it in the

closing argument is not just, hey, I'm going to mention it. He
used it as substantive evidence of guilt. I mean, he's saying,
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why does it not matter how many people lived there, because
there's a bunch of signs that point to my client. And one of
the client -- one of the signs was that he refused the GSR, and
one that he refused the search of his vehicle. He's using that
specifically to identify who he thinks is the prime suspect and
-- and to support his case. It's not -- it's not some comment
about, oh, well, you know, he refused a search of the vehicle.

There's actually -- you know, if you read it in context
of all the other elements, he's specifically saying this is
what -~ you know, these are the reasons why you need to not
worry about Mr. Beech's argument about a bunch of people being
able to steal the gun.

So I think that it's a little more calculated. I do
think that you could say the search was brought up three times,
and I think that the =-- the GSR was brought up twice, because
it was certainly brought up in the closing argument, your
Honor.

THE COURT: All right. How about the (Inaudible) whether
the State tied the exercise of his right to records of accused

exculpatory account?

MR. SHAFFER: And your Honor, I'm -- I don't think that
that is necessarily -- he did not tie it to the account. Well,
he -- he sort of did during the closing argument, I will say

that. But honestly, I think that that test is more applicable

to a Doyle with that specific -- specific finding whether or
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not he tied it to the exculpatory account. I think that he's
tying it to the defense theory of the case, certainly, because
the exculpatory account or the argument by thé defense 1is,
plenty of people could have stolen that gun that was used to
kill him; it doesn't have to just be my client. And he's tying
it specifically to that, so I think that that would be
improper.

THE COURT: How about whether the accused exculpatory
account 1s totally implausible?

MR. SHAFFER: Your Honor, I'm not willing to -- I was --
I will say that the State certainly believes it totally
implausible, obviously, because of the —-- the level of
seriousness that they put forward on the recanting -- I mean,
describing his account in their brief, your Honor. Obviously,
they don't think that it's wvery plausible. But then, again,
I'm not sure how that necessarily ties back to my client's
story. I think that if you look at it in -- if you use the
word exculpatory —-- I mean exculpatory account and —-- I guess
it depends on what the Court's interpretation of that term,
exculpatory account. If you're saying defense theory to the
case, then, certainly, they tied it back to that, and I think
it is plausible. If they're saying what my client said
happened, and the police afterwards, I think that the State
could certainly put -- put forth the position that it was not
plausible.
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THE COURT: All right. How about whether the evidence of
guilt was overwhelming?

MR. SHAFFER: Your Honor, that's certainly not the case
in this situation. This is a case that but for my client's
statement putting himself at the scene of this crime, I think
this would have been a directed verdict case under -- if you
look at the substantial circumstantial evidence cases. Some of
those hinge on whether or not the client -- there's evidence
that the client was actually at the scene of the crime. If you
look at the case where the -- and the -~ the case name escapes
me at the moment, but basically, there was a murder --
kidnaping and murder that happened in Georgia, or possibly even
in Beaufort County, and the body was found here. And then the
vehicle was fbund with the suspect in Tennessee, or a block
away from the suspect. They said that that's not substantial
circumstantial evidence that he committed the murder. If you
look at case like that, I think that you can see that this is
—- this case right here is not a case where anyone said he did
it. In fact, nobody -- nobody says he did it. It's just a
circumstantial case of whether or not he did it. The issue on
appeal, the -- the issue that was raised, was actually -- and
it was raised not in a Anders brief; it was raised in a regular
brief by Mr. Dudek. He raised that issue under the directed
verdict issue. This is not a frivolous directed verdict claim

whenever you -- for example, you could tie it back to some sort
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of DNA evidence showing he did it or something like that. This
would actually matter in the trial, your Honor. I think that
-- and if you'll look -- I don't think that the State can even
point to where this would be overwhelming evidence of guilt. I
think that they would have a huge problem doing so. Because
essentially, they're saying: client stole from grandfather;
client was seen; client's first stories didn't add up; client's
last story didn't add up; and client had opportunity to steal
what we know was the murder weapon; and he lied before, so he
must be lying whenever he did it. That's essentially their
case. I don't think that they can point to where anything
that's overwhelming evidence of guilt in this case. So I think -
we would certainly meet that factor, your Honor.

THE COURT: All right. Anything else you want to say?

MR. SHAFFER: No, your Honor.

THE COURT: Let me hear what the State has to say. Mr.
Neely.

MR. NEELY: Thank you, your Honor, I can from the start
by pointing to cases that youf Honor's looking at. Your Honor
asked PCR counsel if the —-- if the solicitor asked him one
question in direct, and then mentioning it again in his
argument was one instance or two. Well, in the Gant case
itself, the solicitor asked one question of the officer:

What was respondent's response to you in

request for these samples?
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That he did not want to do it.
Did he refuse?
Yes, sir.

And then, in argument, the solicitor wants to respond to
refusal, and go the context if he knew his rights. They count
that as one instance in the Gant case. So mentioning it in
direct, and then mentioning it in your closing argument, for
Gant purposes, they count it as one.

And in this case, we only have one instance of -- one
question asked by the solicitor about the GSR and vehicle
refusal, and then one mention in closing argument.

THE COURT: How about the cross-examination where he
volunteered?

MR. NEELY: The cross-examination --

THE COURT: The cross at search.

MR. NEELY: For -- there's a couple of arguments I have
on that, and so, again, in a case where -- I'm arguing
inferences you can make from the record. Throughout the
entirety of the record, Mr. Beech is hammering focus was the
circumstantial evidence of this case, as Mr. Shaffer argued —-
alluded to. And he hammered on the lack of forensic data that
law enforcement was able to gather on this case. No
fingerprints, no DNA, no eyewitnesses of the murder itself, and
he continued to hammer on the forensics of this case. And

then, in cross-—-examination, the State would argue that he is
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again hammering on the forensic of this case. What he brings
up isn't -- what he hammers on isn't the fact that his client
refused the GSR kit. He —-- he brings up the fact that his
client refused the GSR kit after it would have mattered. They
didn't -- they didn't try to get a GSR kit within the six-hour
window where the GSR kit would have been usable in trial or
been usable by an expert. They -- they tried to get it after
twelve hours. So he's hammering the officer on the fact that
even if he had -- even if he had given a GSR kit, it wouldn't
have mattered, because you failed to do your job again; you
failed to get more -- you failed to get the one piece of
forensic evidence you -- you could have gotten, because you
told him that it was only applicable in a six-hour window, and
you asked double the window.

So I think it's more of a trial strategy argument at this
point where, again, without -- without Mr.. Beech allowing that
argument in, he's not able to -- to pound law enforcement on
the fact that they failed to do it as it éhould have been done,
which was his main argument throughout the trial.

And just to kind of clarify again, in State v. Gant, Gant
is actually reversing a PCR judge, who granted PCR based on
Simmons. So PCR -- PCR judge granted PCR based on the Simmons
case, and they turned around and reversed that PCR judge
because of lack of prejudice.

And then kind of going back to Simmons --
Page 26
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THE COURT: Well, what do you think about when you read
the closing argument? Do you think that's prejudicial for him
to say that this is the reason why we know he's guilty is
because he refused the GSR and refused the search?

MR. NEELY: Well, I don't £hink that's what he's -- I
don't think that's exactly what he's saying.

THE COURT: Well, that's what it means.

MR. NEELY: Well, I mean, as a part and parcel of a much
larger argument. It was only mentioned once -- once in
closing, and that's Because it was only part and parcel of the
entire picture. The -- the State's real case was the fact that
the applicant gave five different statements, the first four of
which were all fairly innocuous: I was at home when that -- I
was home that day; I was home the entire day; I went to the
barber that day; I did this that day. Just very, very
innocuous statements; I don't know anything about it. And then
the fifth statement that he gave was a four-hour long,
audio/video interview. And in that four-hour long audio and
video, the statement that he gave to law enforcement was that
he was at home with his grandfather, four men in jump suits

with masks on and black face on under the masks came in, and

they were speaking in I believe he -- I can't remember the
exact words he used, but they were -- they were trying to sound
like —- I think the -- in the interview, the applicants

describes them as white men trying to sound like black men.

Page 27




o 3 O v h

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

598

10-18-16 RICHARDSON V STATE BY THE COURT]

And then these —-- these masked men in jump suits get in the car
with him and his grandfather, and take him to avremote
location, try to get his grandfather to give him -- give these
jump-suited men money; take him out; shoot them [sic]; tell him
not to say anything to anybody; and walk off; and he drives his
car home. And that -- that's the final statement that he gives
to law enforcement. And that is -- he places himself at the
scene of the murder, witnessing the murder, with this very
incredibly ludicrous story. And that was -- that was the main
thrust of the argument. And then he combined that with the
fact that the gun that was used for the murder went missing
from his co-worker. His co-worker had a shift in the morning,
and then -- I'm sorry, I got that wrong. Yeah, co-worker had a
shift in the morning, and the applicant had a shift, I believe,
directly following, and that was the discrepancy when the gun
went missing. So the shifts lined up, with the gun going
missing and him put the co-worker leaving and the défendant
coming in. The gun went missing from his work place, and that
was the gun that was used to murder his grandfather.

And then, after the murder of the grandfather, the
defendant used funds in the grandfather's bank account to pay
for his bills. And so, the ludicrousness of the story is -- is
definitely, like, the main thrust of the argument. He gave
four innocuous statements that were all lies. And then all

four of those statements, the State called in witnesses to
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disprove them. And so, each one of the statements, they . called

in the barber; they called in these péople; they called in

people that saw him driving the vehicle. And in fact, the

person who saw him driving the vehicle, and they were all able

to testify the windows were not>tinted; the only person .we saw

in that car was the defendant; there was no masked men; there

was no people in jump suits. So all the statements that he

gave were brought into the light and just shot down.

And then -- so, again, that is the thrust of the State's

argument, not -- not the fact that this one mention‘of the 'GSR

kit and the refusal to: consent was done.

.And going back to State v. Simmons, I just wanted to-read

into the record the strength of the questioning that

the

solicitor actually used in that case. And this is on Page 3 of

3 6f State v. Simmons.

And the trooper wanted to search your car,

© and you wouldn'f let him,vwould you?-

That is right.

Becaﬁselyou had something to hide, didn't

you? . .
No, I don't have nothing to hide.

The dope is right there, came out of the

trunk of your car, and you wouldn't. let the trooper

search your car, because you didn't want him to

find the dope, didn't you?
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You are saying that.
I am asking you, isn't that right?
No, that is not right;
Would you tell us if it was right?
‘No, it is not right?'
' And‘then, in the closing argument, the solicitor argued:
We all have a rightvnot to let'someoné search
our car, byt what reason would he have to not let
him search the car, just a rental car. He said he
‘had never went in the trunk. Why didn't he want
- him to search the car? Right here, folks, right
here.'AThey picked it up in Miami, and they were
bringing it back home té«Georgetown.'
So it is hammered home that the reason that he didn't let
them search that vehicle is because he knew there was -- they

open that trunk. And there was no other reason that he would

' say no. So that was definitely brought down over and over and

over again. Whereas, the State would argue that this case is
much more analogous to Gant where -~ it ——lit might -- it was
-- 1t was probably objectionable, and it could have been
objected to, and I would alse that it was objected to. And so,
this would'have-béen argued for direct appeal, because there
was a Jackson v. Denno on Page 109 of the transcfipt. And in
that Jackson v. Denno, Mr. Beech actually objects on the basis
of prejudice to —-- to the stétement about bringing the GSR kit
Page 30
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and the vehicle, consent to search the vehicle, in. Go it was
actually obﬁected to on Page 109. And then it was preserved
for appeal on Page 307, where -- where the judge says on —--
sorry, Page 306. On Page 306, Lines 24: Any objection? Other
than subject to my prior ruling, anything additional? And Mr.
Beech says, nothing additional, your Honor.

So my understanding of that -- and this is —-- this is
whenever they're talking about the GSR, this is -- on the same

page, the solicitor asked the question about the GSR kit and

the voluntary search —-- or the -- the search of the vehicle
that was not -- the defendant did not allow. The objection is
renewed on that same page. So my argument —-- my first argument

would be this is not preserved to PCR, because he did all he
could. He was overruled. And if the Defense at to bring this
up on direct appeal, they could have. They thought their best
issue --

THE COURT: Was there a direct appeal filed in this case?

MR, NEELY: There was. And in the direct appeal, the
defense decided to focus their -- the main gist argument on the
fact that it should have been a directed verdict; there was not
enough circumstantial evidence. And that is certainly their
right. And there is case law that says it is common practice
for a —-- an appellate attorney to focus on. the issues they
think they have the best chance on, and then use that as their

main argument. And there is nothing wrong with that, and
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that's been found many times. You don't need to bring up every
single possible argument you have on direct appeal; you bring
your best argument. And that was the argument they made was
that it was not enough circumstantial evidence, but it was
preserved for appeal in this case.

And so, I think there's two ways you can look at Mr.
Beech's cross—-examination. And the first way, as -- as I've
already mentioned, I believe prior, was that he was using it as
a sword to hammer home, again, where the law enforcement failed
to find forensic evidence against his client.

And then, secondly, he would be -- he could be doing as
Mr. Shaffer said, where he had objected in the Jackson v.
Dénno, had it -- had it renewed, and thought I just need to
mitigate this damage as best I can. BSo, I mean, it could have
~- we don't know; he can't testify; but it could have been
either or. And I think both are valid arguments to make in
this case.

And then kind of going back to Gant, as your Honor did,
and kind of walked down the elements, whether the reference the
accused exercised his constitutional right was a single

reference. One question from the solicitor, one mention in

cross—-exam -- in the closing argument, and that was —-- that was
found to be a single -- for Gant's purposes, that was one
single reference. So we have one single reference where the

State tied the exercise of this right directly to accused
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exculpatory account. I don't think we have that. I don't
think he's tying it exculpatory account.

The State hammers home a number of times on the
exculpatory account, or lack thereof, that -- that the
defendant gave, and it's all throughout that closing argument.
However, in that.paragraph that he mentions, you know, the GSR
kit and the —-- and the lack of consent for the vehicle search,
it gets mentioned as one of many factors.

And then, third element, whether the accused exculpatory
account was totally implausible, in this case, we have that in
spades. We have five accounts, all of which were disproven by
the State through various witnesses and through common sense.
The fact that he gives -- I think the solicitor, in his closing
argument, said that four Ninja warriors descended upon his
house, took him and his grandfather captive, and then murdered
him in the night, and then went -- and then disappeared into
the forest. It is not -- it is not an account -- it's an
account that stretched the bounds of good believability, and an
account that was disproven by a witness that saw him driving to
the location without any of these -- these jump-suited men in
his vehicle.

And then whether the evidence of guilt was overwhelming.

It =- I think I do -- and I dc agree with Mr. Shaffer in this
case that the -- there's not a overwhelming evidence of guilt
in that we don't have DNA and we don't have -- again, referring
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to the case on -- on Monday where we have fifteen baggies of
DNA, crack cocaine in a bag, crack cocaine in a dresser, his
I.D. lying with the crack cocaine. We don't have all this
evidence that it makes you throw up your hands and say, why are
we here, he's obviously guilty. What we do have is him placing
himself on the scene with —-- and then ridiculous stories trying
to back out. |

And something I don't think I've mentioned is that, that
four-hour long interview with the ridiculous story, placing
himself at the murder scene didn't happen until after he had
received discovery and seen that the State had disproveﬁ all
his other exculpatory accounts, had interviewed the barber, had
interviewed the people he said he was with, interviewed all the
alibis and determined them to be false. So then, he comes up
with this -- this new story and tries to divulge to law
enforcement and try to explain away what he had said earlier.

Something else that I -- one other thing I wanted to
mention, and I'll be brief, is that in this kind of case,
normally, the main issue is that the defendant's silence is not
something you want to use against him. Silence is not a sword
for the State. In this case, the defense -- the défeﬁse's main
problem was that their client wouldn't shut up. He couldn't
stop talking to law enforcement. He kept talking to law
enforcement over and_over and over and over and over again,

giving vast statements about what he did and what he didn't do,
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and they were all disproven. So, in this case, it was not
somebody that was -- that was just clamming down and saying I'm
not going to give you anything; you have to prove your case.

He was giving them all the -- all this information and this all
was disproven to be misinformation. So this is not a case
where it's a silence of the defendant being used as a sword
against him.

THE COURT: Anything further?

MR. SHAFFER: Yes, your Honor, I have a couple of things,
but may I ask the Attorney General to point out what he's
sayilng was preserved or where the objection was raised in the
Jackson v. Denno hearing?

MR. NEELY: . It's Page 113, Line 4, of the Jackson v.
Denno hearing, where Mr. Beech says, after the Jackson v. Denno
hearing is included in it, all the testimony has been taken, we
would object to the introduction of this because it is
exculpatory and because it's prejudicial. And the Court finds
on Page 114, I see, well, that objection is respectfully
overruled, Mr. Beech.

And then, on Page 307, Line 24, on the same page where
the solicitor asks his one question about the GSR and the
vehicle consent search, the Court says: Any objection? Other
than subject to my prior ruling, anything additional? And Mr.
Beech says, on Page 307, Line 1: Nothing additional, your

Honor.
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So, to me, that is an objection being raised on prejudice
grounds in Jackson v. Denno hearing, and then that objection
being overruled, and then it's preserved on -- in the record on
-- during the trial.

THE COURT: You think that is the GSR and the search?

MR. NEELY: I mean, it was -- it was one question. And
in the Jackson v. Denno, they both came up. So, to me -- to me
-- to me, they're inextricably linked. They're always
mentioned together. So, really, this is not really -- 1
realize that —-

THE COURT: So, to answer that, I suppose you think it's
both?

MR. NEELY: Yes, sir, your Honor, I think it's both.

THE COURT: All right.

MR. SHAFFER: Your Honor, going to this, right whenever
they asked of there's any objection, other than subject to my
prior ruling, they admit the -- the tape -- the statement from
the Jackson v. Denno. Your Honor, the -- what he's referring
to == the trial judge if referring to -- and I -- I can say
that this is -- with confidence, that what he's referring to is
the Jackson v. Denno, the actual statement that was objected to
prior to it. There is no way that that is properly preserved.
The —-- there i1s no way that his Fourth Amendment right was
properly preserved by that statement, by those two statements.

Nowhere does he ever say, I'm objecting to this on
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constitutienal grounds. ~Nowhere in this doee he ever even say,
I'm objecting specifically tokthe GSR separate then the Jack --

THE COURT: Jackson v. Denno is a constitutipnal.gtounds.

MR. SHAFFER: And your Honor, that's correct, but a
Jackson v. Denno hearing is only dealing with voluntariness of
his statement, not e—\not -

THE COURT: What you said, he wasn't objecting on

- constitutional grounds. |

MR, SHAFFER: Ana I apologize, your Honor. I think it's
bretty clear that from e fair reading of both sections,'that -—
what —- what's happened here is Mr. Beech did a Jackson v.
Denne motion, end wanted to exclude his statement. The Judge
said, any,objectiop other than my-prior ——.subject to my prior
ruling. And then allowed the State to admit his statement,
-that the judge previously found was not improper. He's not
.making a specifically objection.

Your Honor, I.certainly don't read it that way,
otherwise, I would have alleged ineffective assistance'of
appellate counsel. I think that that is =-- there. is absolutely
ne‘reason that you would ever not raise that issue if it was

. property preserved, but I can't tell where that's properly
preserved from reading it, even after he pointed out to me, and
I still can't tell that it's properly preserved.

What he would have to do is properly preserve is fairly

asked the judge, make objection to the GSR, make objection to
Page 37
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the search, ask the judge to make a ruling on it, and then
renew his objection whénever it came up. It didn't that's not
what happened. He said -- the judge asked, hey, I'm going to
admit that -- or when they were about to admit the tape, do you
-— other than the subject of my prior ruling, the Jackson v.
Denno ruling, do you have any other objection. No, there was
no other objection. That's not what -- that's not preserved.

I don't think that any responsible appellate attorney would
ever be able to say, hey, I'm going to raise that issue because
it's properly preserved. It's not, your Honor.

I think that there is plenty of cases out there. I'm
happy to supply the Court with some, if you'd like me to, where
they say you can't raise an issue -- you can't object to
something down the road, and then argue something different on
appeal. Okay? He's arguing prejudice. Even if you assume
that they're talking about the GSR and the search of the car,
he's arguing prejudice. How is that appellate attorney going
to make a Fourth Amendment off of that? You're not. I don't
think that that has any bearing in this case, that -- that
objection.

And there was some comment about a sword versus a shield,
and some of that came from Fourth Amendment case law. Fourth
Amendment case léw, for example, there's a case called McNatt
that basically says that you can't use -- the defendant can't

-— can't use it as a sword versus a shield. What he -- what
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that case —- the facts of that case involve .a traffic search, a
traffic stop, where they said that, no, you can't search my
car. They end up doing a inventory search. They find drugs in

it. It's not, oh, they just found drugs in it, it must be his.

. In that case, they actually -- which is what Simmons was. In

this case, they actually -- in McNatt, the defendant actually
goes .further than that and says, no, you planted the drugs on

me, and that was his defense is you planted those drugs on —--

in that car. Well, how can you say, you-planted the drugs in

the car if he didn't allow them to search on'the roadside in

front of, you know, the camera. That is using it as a sword

and not a shield. This is a différent situation. . He said --
he invoked his right not to search the car. He invoked his
right not to do a GSR. It doesn't open the door into it merely
because he's saying, no, I'm not guilty or no, I'm not, you
know, the State's evidence is not sufficient. That's not
opening the door into it, becausé it's not directly related to
the GSR or the search of the car.

Your Honor, I think that Simmons ceftainly is controlling
here. I think that for finding deficient performance,
obviously, Gant is controlling. But the Court needs to look at
the statement made in Gant, whiéh was, hé didn't want to
cooperate and he knew his rights. That's very different than
saying his argument's no good because of the fact he refused to

—-—- refused a search. That's a very different use of those —-
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[10-18-16 RICHARDSON V STATE : BY THE COURT]

that piece of evidence, your Honor. And I ask that the Court
please grant PCR.

THE COURT: I'm going to ask both of you all to prepare a
détailed order, a propoéed order, and I'1ll -- I'1l1 reviewlboth
of those and give this consideration and review the transcripts
for it.

MR. SHAFFER: And your Honor; may I -- .your Honor, may --
something just came up. My client just pointed out something
to me.  He has é letter from Bob Dudek séying it wasn't
preserved and that's why he didn't raise it. I would like to
ask to leave the record open so I could get a affidavit from
Bob Dudek,- confirming tﬁat this was his letter saYing I didn't .
raise this. -See 'Simmons v. State'; I didn't raise this
because it wasn't preserved.

I -- I have no reason to doubt that this is Bob Dudek's.
It looks like his signature. | |

THE COURT: Well;~ask him if he'll agree to it.

OFF-THE-RECORD DISCUSSION BETWEEN MR.
SHAFFER AND MR. NEELY.

MR. NEELY: Your Honor, I would object, just to the‘facﬁ

if that's an argument we're going to make .here, in the aménded

application I received, there was no allegation that appellate

consent made a mistake here, and there's no PCR application

against appellate counsel. I wasn't prepared to argue that

appellate counsel made a mistake. I do think that's what
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they're going forward on. And my understanding is that if they
don't allege and argue with and give me some notice with
specificity, that that ground is lost. And so, I == I -~

What I'm asserting is that they're trying to raise a new
ground at this date and time, at the end of PCR hearing, so the
State would object on that ground.

MR. SHAFFER: Your Honor, I'm not trying to raise a new
ground. He brought it up. I -- I didn't think it was
preserved by reading it. That's the reason I asked him to
point out the specific facts. He brought up, oh, it's an
appeal issue, it's already been raised.

THE COURT: Well, really and truly, what Dudek had to say
about it is really not determinative either, is it?

MR. SHAFFER: No, your Honor, I don't think it
necessarily would matter. I don't think it's -- obviously,

it's your decision to make whether or not it was preserved or

not.

THE COURT: Ultimately, the appellate entities in
Columbia.

MR. SHAFFER: Yeg, your Honor. And I -- I could --
and -- and your -— your Honor, you're —-—- you're correct. It's

a question of law, not of fact, so it doesn't really matter
for —-
THE COURT: It doesn't really doesn't matter, I don't
think. All right. So I'm going to ask that you all prepared
Page 41
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BY THE COURT]

proposed orders.
MR. NEELY: Your Honor,

ask for thirty days.

I mean,

How much time do you all need to do that?

I think the normal is to

THE COURT: All right.
MR. SHAFFER: That's good.
THE COURT: All right.

regard to this particular case.
the next thirty days.
MR. NEELY: Thank you,

MR. SHAFFER: Thank you,

And we'll stand at ease with

And I'll receive those within

your Honor.

your Honor.

END PROCEEDING 12:39 P.M.
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10-18-16 RICHARDSON V STATE CERTIFICATE OF REPORTER

CERTIFICATE OF REPORTER
OCTOBER 18, 20i6 POST-CONVICTION RELIEF HEARING

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

I hereby certify that the foregoing October 18, 2016
Post-conviction Relief Hearing was taken by and before me and
at the time and place set forth; that the foregoing is a true
and accurate record of the proceeding had, with the exception
of any time the word inaudible is inserted, as Judge Nettles
instructed me not to interrupt the proceedings to ask for
clarification, even if I could not hear what was being said;
that no exhibits were admitted; that I am of neither kin,
counsel, nor interest to any pafty hereto.

Witness my signature July 6, 2019.

Wanda H. Rowe

Post Office Box 146
Beaufort SC 29%01-0146
843-415-8565
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- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON ) FOR THE FOURTEENTH JUDICIAL CIRCUIT
Andre Richardson, #356692 ) Case No. 2013-CP-15-0442
) | = O
Applicant, ; :\:::' EEE
===
v, ) ORDER OF DISMISSAL @ oo
) e
State of South Carolina, ) z Cer
, ) @ X
Respondent. ) =
: ) o

This Court convened an evidentiary hearing into the matter on October 18, 2016, at the
Beaufort County Courthouse Appltcant was present at the hearing and represented by Tristan
M. Shaffer, Esquire. Ruston W Neely, Esqmre of the South Carolma Attomey General’s
.Office, represented Respondent.

Apphcant’s tnal counsel, Harris Beach, Esqulre (hereinafter “trial counsel") is deceased
No testlmony was elicited. Legal arguments were heard based on the trial transcript. The Court
had before it a copy of the trial transcnpt, the records of the Colleton County Clerk of Court
regarding the subject conviction, Applicant’s records from the South Carolina Department of
Corrections, the direct appeal records and the pleadings in this matter. This Court finds as
follows: | |
| I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Colleton County Clerk of Court. Applicant was indicted at the
June 2009 term of the Colleton County Grand Jury for financial identity fraud (2009-GS-15-

0116) and murder (2009-GS-15-0129). Applicant was represented by trial counsel.
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Applicant proceeded to. trial and was convicted. On September 2, 2009, Applicant was .
" sentenced by th“e Honorable Perry M. Buckner to life imprisonment for murder and a concurrent
sentence of five years for financral identity fraud.
Apphcant fi [ed a timely Notice of Appeal His appeal was perfected by Robert Dudek,
Esqutre of the Office of Appellate Defense, Appllcant s convictions and sentences were
affirmed by the Court of Appeals State v. Rlchardson No. 2013- UP-223 (S.C. Ct. App. May 22,
, 2013) The Remittitur was 1ssued on June 14, 2013
IL ALLEGATIONS
On October 18, 2016, at the evndenttary hearmg, Apphcant amended his apphcatton to
move forward on two legal grounds o
, 1, Counsel was ineffective for failing to move to suppress
- Applicant’s refusal to consent to search his car. This
resulted in a violation of Applicant’s Fourth
Amendment, Sixth Amendment and Fourteenth
Amendment rrghts , v
2. Counsel was ineffective for failing to move to suppress
Defendant’s refusal to consent to a GSR' test. This
resulted in a violation of Applicant’s’ Fourth
Amendment, - Sixth Amendment and Fourteenth

Amendment rights.

III. FINDINGS OF FACT AND CONCLI_JSIONS OF LAW

The Court revieWed tbe record inlbi‘ts entirety and heard the arguments prese‘nted at the
| ewdenttary heartng Set forth below are the relevant fmdlngs of fact and conclusions of law as
requxred by S. C Code Ann §17- 27 80 (2003)

Appltcant bears the burden of provmg the allegatlons in hls appllcatlon» Butler V. State, .

‘286 S.C. 441 442 334 SE2d 813, 814 (1985) (cmng Grtfﬁn V. Martm 278 S.C. 620, 300

S.E.2d 482 (1983)). The Court uses a two-pronged test in evaluatmg allegattons of 1nePfect1ve

assistance of counsel. Id. at 117, 386 S.E.2d at 625. First, Appltcant must prove counsel’s
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performance was deficient. [d: Under this first prong, the proper measure of performance is
whether trial counsel proVided representation within the range of competence required in
criminal cases. Id. (cmng Strickland, 466 U.S.at 687; Turner v. Bass, 753 F.2d 342 (4th Cir.
1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir. 1977)). The Court strongly presumes trial
counsel rendered adequate assistance and made all significant decisions ‘in the exercise of
reasonable professional judgment. - 1d. (citing Strickland, 466 U.S. at 690): Applicant must
~ overcome this presumption in order to receive relief. Cheiry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989). Second, any deficient perl’ormance must have prejttdiced Applicant such
that “there is a reasonable probability ~that b.ut for counsel’s’unprOfessiOnal errors, the result of
the proceedmg would -have been different.” 1d. at 117 18, 386 S.E.2d at 625. “A reasonable ’

probablhty isa probablhty sufﬁcrent to undermme conﬁdence in the outcome ” Strlckland 466

U.S. at 688.
Appllcant alleges trial counsel’s”performance was belovu thek standard of reasonableness :
under the prevailing standards of the professmn for falllng o object toa questton and a closing
argument by the solicitor: regarding the Appllcant’s faxlure to consent to a gun-shot resrdue
(heremal’ter “GSR”) kit or a search of his vehtcle | |
Applrcant alleges the purported deﬁctenctes prejudlced him and resulted in an unfair tnal
The Court finds Applicant was not pre_;udlced by tnal counsel S lack of: objectlon Applicant
| failed to meet his burden to prove prejudtce sufficrent to undermme conﬁdence in the result of
the trral for constltutlonal concerns ralsed in Doyle v. Ohio, 426 U.S. 610 96 S Ct 2240, 49
'L.Ed. 2d 91 (1976) as a_PPlled by Gantt v. State, 354 8.C. 183, 80 S.E.2d 133 (2003). The Court
in Ga_ntt applied the m_ﬂg factor analysis to a non-Doyle set ‘o,f ’ facts. Therefore,‘ this analysis

will be referred to as a Gantt analysis hereafter. This Court begins with a strong presumption trial
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counsel made all significant decisions in the exercise of reasonable professional judgment.
Applicant has not overcome this presumption. This Court finds it can be reasonably inferred
from the transcript that trial counsel chose not to object to the Gantt violation in order to cross-
examine law enforcement on thgir failure to obtain forensic evidence, consistent with his prior
attacks on the evidence of the case. Therefore, this Court finds trial counsel was not deficient.
This Court also finds Applicant was not prejudiced by the actions of trial counsel.
A, Trial counsel was ineffective for failing to suppress Applicant’s refusal to
consent to a search of his vehicle and refusal to consent to a GSR test. This

resulted in a violation of Applicant’s Fourth Amendment, Sixth Amendment,
and Fourteenth Amendment rights.

The grounds alleged by Applicant are ineffective assistﬁnce of trial counsel for failing to
suppress testimony éonceming Applicant’s refusal to consent to a search of his vehicle and
refusal to consent to a GSR kit examination. The éourt finds these grounds are both related to
trial counsel’s failure to object to Gantt violations in direct testimony taken at trial and during the
solicitor’s closing argument. The alleged violations occur at the same time and involve the same
subject matter. Therefore, the Court will handle both allegations as one issue.

At the evidentiary hearing, Respondent conceded there was a potential Gantt violation.
Respondent argued trial counsel’s lack of objection was a strategic decision not to object to the

Gantt violation, Respondent argued this was a reasonable trial strategy and consistent with trial

counsel’s theme throughout the trial; law enforcement failed to obtain any forensic evidence.
Respondent also argued if trial counsel was deficient there was no prejudice. Thus, trial

counsel’s failure to properly object and preserve the issue for appeal' would be excused.

' During the evidentiary hearing, Respondent argued irial counsel properly preserved the issue for appeal.
Ineffectiveness of appellate counsel was not alleged.

Page 4 of 12



618

1. Trial counsel’s performance was not deficient.

This Court finds trial counsel’s lack of objection to the Gantt violation was a decision,
not a mistake. Trial counsel is deceased and, therefore, unable to testify in his own defense. The
Court strongly presumes trial counsel’s decisions were reasonably made. When trial counsel
cannot be present to defend their strategy, all articulable arguments, which can be inferred from
the transcript as trial strategy, can be argued in favor of competence. “A strategic or tactical
decision does not have to be articulated by counsel on the record; counsel doesn’t to have to
personaily identify his or her thinking. It is eneugh that the record shew a basis for strategy, not
that counsel announce that strategy on the record.” Wood v. Al]en, 553 U.S. 29‘0, 130 S.Ct. 841,

| 175 L.Ed.2d 738 (2010) Strickland itself recites that there are countless ways to provrde
effectwe assistance and even the best lawyers would not defend a pamcular client in the same
.way 466 U S. at 689. When counsel focuses on some issues to the exclusron of others, there isa
strong' presumption of doing so for tactical reasons rather than sheer neglect Yarborough V.
Gentry, 540 US. I, 8 124SCt 1,5, ]57LEd2d 1 (2003).

In the transcrrpt trial counsel’s cross-exammatron and closmg- argurnent show hrs
strategy was to attack the State s lack of drrect evidence. The State had no direct evrdence to
convict Applicant. On cross-exammatron trial counsel pinned thrs lack of evidence on the failure
of law enforcement to obtam it. “[A]ny attempt to attam any ﬁngerprmts or anything hke that
from the house? Any forensic evidence from the house that would bear on this statement?” App.
p.340. In cIosing argument, trial counsel argued the lack of evidence failed to overcovme the
State’s burden of guilt beyond a reasenable doubt. “[Y]ou have to have something to convict
somebody of murder. You have to have real evidence, not that circumstantial evidence isn’t real
evidence, but you have to have evidence that adds up to he did it beyond a reasonable doubt.

Most cases are a lot simpler. Most cases you’ve got somebody pointing at him saying he diditor
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you’ve got a big-old pile of forensic evidence, ﬁngerprints DNA, and all this stuff that you see
on CSI and programs like that that point to that person You don t have that here

Tnal counsel cross-exammed Detective AIlen Inabmett on Applicant’s refusal to consent
8] a ‘GSR kit, Durmg cross-exammauon, trial counsel exposed the fact for the GSR kit to be
A accurate it must be completed within six hours of the gunshot. Law enforcement dxd not attempt -
~’t,o obtain the GSR kit from Applicant untll.mor,e than eleven hours after the gunshot. Thus, the
: test would have been inconc]usive and of no evidentiaryvalue. |

Q: I believe you said you had offered a gunshot re51due test to the
“defendant and he had refused to take it?

A: 1 did. That was the night of 10-27-08.
‘_Q'v And abont what time‘ was that?

A Between 11:45 and then mldmght to the early mornmg hours of
10 28-08. _

CoQ And what time did the, to the best of your knowledge, did thls
) shootmg occur” '

A: We had an approxnmate tlmeframe of 12:50 p.m. Well let me:
back up, between 12:30 and 12: 50 pm, approxnmately, on the’
aftemoon of 10- 27-08 ' .

CQ:Isn’tit true that gunshot residue d1551pates after about six
hours"

L o A: That s abpro'wumately correct. Yes, about six hours.
vApp p378 39 | &

The testlmony elncnted by trlal counsel was not avallable w1thout openmg the door for the
‘ j‘State to quesnon the thness about Appllcant s lack of consent It can be reasonably inferred
from the transcrlpt, trla[ counsel made the strateguc decnsmn to use Apphcant’s refusal to consent .
1o show la'\',v enforcement failed to‘obtain any forensic evidence. App. p.342. Applicantfs refusal

of the GSR kit was of no evidentiary value because of its inherent faultiness due to the time
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frame. Applicant’s refusal to consent to a vehicle search was cured by law enforcement
processing his vehicle numerous times without any evidence being found. The Court finds
Applicant’s silence was used by trial counsel as a shield to defend his client. The Court finds

Applicant has failed to prove the strategy was unreasonable.

-2. Applicant failed to show trial counsel was deficient. :

There are factors enumerated by Gantt to determine whether a trial counsel’s failure to E
objectto a Gantt Vtolatton results in prejudtce

An appltcant for PCR, however must show prejudtce from
counsel's deficient performance. Patrick v. State, 349 S.C. 203,
562 S.E.2d 609 (2002). When a Doyle violation has occurred; as .
alleged here, we will consider the following factors in determining -
'prejudtce on PCR: 1) whether the reference .to the accused's
exercise of his constitutional right was a single reference; 2).
whether the State tied the exercise of this right directly to the
accused's exculpatory account; ~ 3) whether the accused's
exculpatory account was totally implausible; and 4) whether the

* - evidence of guilt was overwhelming. R -

i.  Whether the reference to the accused’s exercxse of his constttuttonal rrght was 3
single reference. - - .

In Gantt the Court stated “The reference to. respondent s refusal to comply wrth the
search. warrant, “however, was only a smgle reference and not tied to respondent s guilt™” “The

sxngle reference’ Gantt refers to is a questton by the soltcrtor on dtrect “What was

[respondent s] response to you in the request for these samples" That he dld not want to do it? -
Dld. he refuse? Yes, sir.” 1d. And a mention of the defendant’s refusal to consent 1n:clos>1ng ‘
- argnn'tents, “[T]he solicitor referred once to respondent’s refusal in the context of “he ‘kn'ew his
| rights” when poliee arrived »with the search warrant.” Id. Based on these facts, the court in Gantt -
overturned the lower court’s grnnting of post-conviction reli'ef because ;Applicant‘feiled to show

a reasonable probability that the result of the trial would be different, but for trial counsel’s error.
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In the instant case, there is a question regarding Applicant’s refusal by the solicitor on
direct, “[H]e refused to give a GSR kit and.he also refused consent to search his vehicle; is that
right? That is correct.” App. p.306. And a mention of the Applicant’:s refusal in closing
arguments, “[Who refused a gunshot residue test, and refused consent to search their vehicle,
who also happened fo be kidnapped by these four people.” App. p.402. The other two mentions
of Applicant’s failure to consent in the transcript are responses to questions asked by trial
counsel. Trial counsel was able to show the GSR kit would have been unreliable and Applicant’s
vehicie was searched; no forensic evidence was found. The dialogue concerning Applicant’s
- exercise of his constitutional rights in this case closely resembles the dialogue in Gantt, The

Court finds, as in. Gantt, there is a ‘single reference’ by the State. -

ii. Whether the State tied the exercise of this right directly to the accused’s
exculpatory account. :

In State v. Simmons 308 SC 481, 4~83, 419 S.E2d 225, 226 (1992), the sqlicitor argued
in closing, “[W]hat Vreason would he have not té iet him search the car? Just a rental car. He said
he had never went in the trunk. Why didn’t he-want him to search the car? Ri ght here, folks, right
here. They picked it &cécaine) up in Miami and they were bringing it back home to Georgetown.”
This argument amounted to an un\coristitutional comment on the accused’s exercise of a
constitutional right because it correlated the accused’s silence with a -guilty conscious and
implied ‘knowledge of drugs found via a search. Id. Unlike Simmons, the solicitor did not present
the lack of consent as evidence of knowledge or guilt. Instead, he mentioned the lack of consent
in concert with qther voluntarily statements Applicant presented to law enforcement. Doyle and
Sirﬁmons are primarily concerned with the accused’s constitutional silence being used as a sword
against him. In this case, Applicant’s constant dialogue with law enforcement encompassed a

large part of the circumstantial evidence against him,
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iii. Whether the accused’s exculpatory account was totally ihplausible.

Applicant’s exculpatory accounts were totally implausible. Appliéant’s first story to law
enforcement was a complete lack of knowledge of the incident in question. After that first
account, he gave various other accounts. His last account was a four (4) hour-long video
testimony. The account he gave to law enforcement was four (4) men in jump suits, with masks,
and black make-up, who sounded like white men trying to sound like black men, kidnapped
Applicant and the vicﬁm. According to Applicant’s account, these men in jumpsuits attempted to
take himself and the victim to the bank, but headed the opposite way out of town. They then |
drove Applicant and the victim to a remote location in the woods. They attempted to convince .
the victim to give them money. When the victim refused, they shot.and killed him. However, the
victim was also found with $139 in his pocket along with an expensive watch. They ‘warned
Applicant, the only eyewitness, not to tell anyone and then let him go. Applicant proceeded to
get his hair cut and (;ver the next few months used the victim’s credit card to pay his bills. This
story, and each of Applicant’s prior stories, was refuted by a witness. A witness testified that he
had seen Applicant’s distinctive car, which he knew by sight, driving toward the location‘ where
the victim's body was found. He valso testiﬁed‘ there were no other people, jumpsuits on. or
0therwi$e, in the vehicle with Applicant. A lal;ge portidn of the solicitor’é closing argument
centered on the ridicﬁlou_sness of the defendant’s final account to law enforcement.

iv. Whether the evidence of guilt was ov&whélming. -

Applicant gave multiple statements to law enforcement, all of which were disproven by

witne%ses. Applicant originally disclaimed ail knowledge and said he was at home. Applicant
_then changed hjs story to being at a barber shop at the time of the incident. Applicant’s final

four-hour-long videotaped story to law enforcement was intrinsically implausible. Applicant
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placed hihmself in .the own with the victim the day of the murder. Applicant then placed himself at
the murder scene later that day. Applicant used the victim’s credit card multiple times after the
victim’s death. Applicant had access and ample opportunity to steal the murder weapon, a
firearm, from a coworker. The coworker had a work shift following Applicant’s own shift the
day the firearm went missing. There is no reasonable explanation, by which all these factors can
be explained, other than Applicant’s guilt. The only reasonable explanation is that Applicant
committed the murder and told successive lies to. cover it up. Therefore, the evidence of
Applicant’s guilt is overwhelming,

The Court finds that Applicant failed to meet the four elements of the Gantt analysis. The

Court finds, as in Gantt, the reference by the solicitor was a single reference. One mention in
direct and one in closing argument. The Court finds the State did not tie the Applicant’s exercise
of his right directly to his exculpatory account. Unlike in Simmons, the State never accused
Applicant of hiding something or imputed guilty. knowledge. The Court finds the exculpatory
account Applicant gave to law enforcement was completely implausible. The State’s key
argument in the case revolved not around the Applicant’s silence, b'ut. his voluminous
implausible testimony. The overwhelming evidence in this case defies any outcome other than a
verdict of guilty for murder. These factors taken together preclude any potential prejudice
Applicant could have incurred and the Court so finds.

The four elements of Gantt were unable to be met by Applicant. Therefore, the Court

ﬁnds‘Applicant failed to establish prejudice based on trial counsel’s failﬁre to .object to the Gantt

violation.
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B. All Other Allegations

As 1o any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this order, the Court finds Applicant failed to present any
evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned any
such allegations. |

IV. CONCLUSION

Based on the foregoing, the Court finds and cpneludes Applicant has not established any
‘constitutional violations or deprivations that would require this Court to grant his epplication»;
Therefore, this application for’ A’post-'conviction relief must be denié_d and "dismissed with
prejudice. |

The "Courtnotes Applicant must file and serve a notice‘of apt)eal within thirty (30)Vy~da4ys
from recexpt of written notice of entry of Judgment to secure the approprlate appellate review.
- See Rule 203 SCACR. Pursuant to Austm v._State, 305 S C 453 409 S.E.2d 395 (1991),
Apphcant has a right to appellate counsel’s assistance in seeking review of the demal of post-
conviction relief. Rule 71.1(g), SCRCP, prov1cles that if Applicant w1shes to seek appellate
'rev1ew his post-conviction relief attorney must serve and file a notice of appeal on Apphcant’
behalf. Appllcant and his attorney are directed to South Carolma Appellate Court Rule 243 for .

| appropriate procedures for appeal.
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IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed with
prejudice; and -

2. Applicant must be remanded to the custody of the Department of Corrections to
complete service of his sentence.

AND IT IS SO ORDERED this .7?/) day of Diu.anf , 2016.

THE HONORABLE MICHAEL G. NETTLES
Presiding Judge

HD!&N . , South Carolina
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[n order for this application to receive consideration by the Cour, it shall be in writing (legibly

handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth tn
congise form the answers to each applicable question, If necessary, applicant may fumish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear ta

which question any such continued answer refers,

Since every application must be swom under oath, any false statement of a material fact therein
perjury. Applicants should, therefore, cxercisé,

L
e

ot
If the application is taken in_forma pauperis, it shall include an affidavit (attached at the back ore

the form) setting forth information which establishes that applicant will be unabie to pay the fees and

of the proceedings. When the application is compieted,
for the County in which the appiicant was convicted,

the original shall be mailed to the Clerk of Co‘:ﬁu
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2 a3 fog <%Jm§> Concurtent e

IN THE COURT OF COMMON PLEAS
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. (@
6.  Check whether z finding of guilty was made:

(a) aftera plca of guilty

(b) - aftera plca of not guilty _\[__{b‘“ b& JU(‘ ‘X

(¢}  aftera plea of nolo contendere
Did you appeal from the judgment of comnctlon or the u~nposnt:on of sentence?

)

8. If you™a swered “ycs" to (7, list:
(a)  the name ot each Court to which you appealed:

] ‘ﬁmﬂr»{ C_Arol"ng Coutt oF ﬁ{lp@,\,j

iii.

(b th ult ach such ourt to which you appealed:
L B@:d‘m Com’g Ao S Ao Se,(\}d\éeé
il ——
i, _
(c) N he date of each such result:
3 I3 l'5
ii.
iid
() if known, citations of any written opinion or orders entered pursuant to such

resuits:

1.

.

9. [fyou answered “na" to (7), state your reasons for not so appealing;

xj)

..:))
.u)
Led, “1te concisely the grounds on which you basc vour Mlegation tat vou are heing hehi 'n
£p° L&é»

.ustady unlawtully: ﬂ%@(\ﬂﬁ 650 P ’. R Q-H.orﬂﬂj
o e A Rppzal. 7 e
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12,

13.
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(@ _____
()
(c)

State concisely and in the same order the facts which support each of the grounds set out

o Akl s Staked fe Fadled to Nie A

(2)

® —Inppeat Jo mj frsk P e,

()

Prior to this application have you filed with respect to this conviction:
any petition in a State Court under South Carolina Law? _L.LQ |

(a)

{(b)  any petition in State or Federal Courts for habeas corpus or past-convictions
relier? Mg

() any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? _LLQ_
(d  any other petitions, motions or applications in this or any other Court? _&O
[f you answered “yes™ to any part of {12), list with respect to cach petition, motion or
application; |
()  the specific nature thereof:

il

iv.
tb)  the name and location of the Court in which each was filed:

N

iti.

¢} the disposition thereot”

-1

svined 4-otild
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(d)  thedate of each such dispbsition:

i,

v,

(¢)  if known, citations of any written opmlons ar orders entered pursuant to each such
disposition: o |

i.

i

i, __

v,  ___

Has Lany‘gro'und set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motian or application which you have filed?

Mo

[fyou answered “yes” ta (14) identify:

(a)  which grounds have been presented:
i —_—

i
i, .
(b)  the proceedings in which each ground was raised:

if.

|

iii.
If any ground set forth in (10) has not previously been presented g any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been prcscntcd

1] QL‘;(_S+ "'IM’Q.» JCD j

o

v

"Vere vou represented by an siomey al any hrme dunng the course of:

favinmg 102N

NI
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(@  your arraignment and plea? ___
() your triat, if any? ¢
{t)  your sentencing? .

C

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? 393
(¢)  preparation, presentation or consideration of any petitions, motions or applicationg

with respect to this conviction, which you filed? _&Q
18.  Ifyou answered “yes” to one or more parts of (1 7), list;

(3)  the name and address of each atorney who represented you: o

i, M& 66{\@\ co{{&‘bb;\l C_ou Pubt.@@dom&e
i _Same'As Rbeve
i Robery Dudek [ Suth, ¢arolnd Appepbe Helense

(b) the procecdmgs at which each such attorney reprcsemcd you:

. 9ol And Seabence
i QAme AS Absve
i.  Difec) ApPent

19.  State clearly the reijef you seek in filing this application:

Buatined Appent of 2013 15-044 2 Rusornt b Ausm \/SM

20.  Areyou now under sentence from any other court that you have not challenged?

Mo

= e Al

=wied dr0u08
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STATE OF SOUTH CAROLINA ) o
) VERIFICATION
) ,_

County of .
pose and say that [ have subscribed to the foregoing

I,
vacating, setting aside or correcting the conviction and sentence att

 being duly swom upon my oath, de
application; that [ know the contents thereof: that it includes every ground known to me for .
. ‘ acked in this application; and
that the matters and allegations therain set forth are true. o

S WORN to and subscribed before me thi;

i
dayof ma\; L2004
é%hm %d\u} e (LS)
' , Notary Public. ()

010

My Commission Expires: \

"
LY

R

H)2
110
AR

:' "-rf.l h
14

CCOMY 11wy
iid H()H
Ty ,j.

Teviae MUY
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L, -, hereby apply for leave to praceed in this action without prepayment of fees or costs or

security therefor. . In support of my application I declare under penalty of perjury that the
tollowing facts are true: ‘

(1) T'am the applicant in this action and I believe I am entitled to redress.

2) Because of my poverty | am unable to pay the costs of said proceeding or give
security thereof,

Qadee. PO0n rc!ﬁon
. Applicant
SWERN or affirmed to and subscribed before rﬁe this

day of &\i 2017
;Volcty Pub ic

i 1100

ERYIVELT

My Commission Expires: ‘ Ela\' 2!21 Z,L}Z E)

JONSL

Yy
Y

R

S¥37d NOWHO3J
NI ola

cOIWY LI AVKLIOZ
o
N

Cavicmd 1e 1))

AT s



UNTY'OF COLLETON

Andre T Richardson, #336692, -

Applicant; CONVIETION
RELIEF APPLI CATION

State of South Carlina.

§ underSIgned attorney, hereby amends his PCR

;.‘speclﬁcally ag ddressed i the,_Apphcatmn See)Slm Son. V. “Modre;, 367 g C 587 627
8.E:2d701(2008). e
Respecttully "’suBmittgd;,;

November 27,2018
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CERTIFICATE OF SERVICE:

T certlfy that'Thave served th1s document Nria einail to:

 ChyistianA. Saville:
Assistant Attorney Genera
~csaV1ue@ScagT,gbvf%

This 276 Day of Noverdber, 2018.

Attorney for pphcant

Page:20f 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF COLLETON )
)
Andre Taft Richardson, II, #336692, ) Case No.: 2017-CP-15-0383
)
Applicant, )
) RETURN (Austin Review)
V. )
)
State of South Carolina, )
\ )
Respondent. )
).

Respondent, making its Retut;n to the application for Post-Conviction Relief ("PCR") filed on

May 17, 2017, would respectfully show this Court:
L

Applicant is presently incarcerated with the South Carolina Department of Corrections
pursuant to the Colleton County Clerk of Court’s orders of commitment. The June 2009 term of the
Colleton County Grand Jury indicted Applicant for murder (20.09-GS-1 5-0129) and financial identity
fraud (2009-GS;l 5-0116). The charge resulted from an October 2008 incident in which Applicant
killed his grandfather by shooting him ten times with a 9mm handgun and left him to die on the side
ofaroad. Tr. p. 153, 11. 1-4. Applicant_’s distinctive white Mus@g with black tinted windows, racing
stripe, and spoiler was seen multiple times driving back aﬁd forth in the area that morning, and
Applicant gave several conflicting versions of e'vents to laW enforcement. Tr. p. 153, 11. 5-12. Less
than a month later, Applicant stole money from his deceased grandfather’s checking account on
November 20, 2008. Tr. p. 153, 1. 12-14.

Harris S. Beach, Esquire, represented Applicant at trial. Deputy Solicitor Sean P. Thornton

prosecuted the case. On September 1, 2009, Applicant proceeded to a jury trial before the Honorable

1 of4
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Perry M. Buckner, I1I. Applicant was found guilty as indicted of murder and financial identity fraud.
On September 2, 2009, Judge Buckner sentenced the Applicant to confinement for thirty-five years
for murder and five years for financial identity fraud, to be served concurrently.

Applicant filed a timely notice of appeal. Appellate Defender Robert M. Dudek perfected the
appeal pursuant to Anders v. California, 38.6 U.S. 738 (1967). The South Carolina Court of Appeals
denied the petition to be relieved as counsel and directed the parties to brief the following issue:

Did the circuit court err in denying Richardson’s motion for a directed
verdict on his murder charge in light of State v. Bostick, 392 S.C.

134, 708 S.E.2d 774 (2011) and State v. Odems, Op. No. 27084 (S.C.
Sup. Ct. filed Dec. 28, 2011) (Shearouse Adv. Sh. No. 46 at 87)?

' Briefs were subsequently filed pursuant to the order. The South Carolina Court of Appeals affirmed .
Applicant’s convictions on May 22, 2013. State v. Richardson, Op. No. 2013-UP-223 (Ct. App.
2013). The remittitur was issued on June 14, 2013,

2013-CP-15-0442
~ Applicant filed his first application for post-conviction relief on June 6, 2013, and later
amended his application to include the following allegations:
1. Ineffective Assistance of Trial Counsel

a. “Failing to move to suppress Applicant’s refusal to consent to search his car.
This resulted in a violation of Applicant’s Fourth Amendment, Sixth
Amendment, and Fourteenth Amendment rights.”

b. Failing to move to suppress Applicant’s refusal to consent to a GSR test. This
resulted in a violation of Applicant’s Fourth Amendment, Sixth Amendment,
and Fourteenth Amendment rights.”

An evidentiary hearing into the matter was convened on October 18, 2016, at the Beaufort

County Courthouse before the Honorable Michael G. Nettles. Applicant was present at the hearing

and represented by Tristan M. Shaffer, Esquire. Assistant Attorney General Ruston W. Neely

20of4
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represented Respondent. Judge Nettles denied and dismissed Applicant’s application with prejudice
by an order of dismissal signed December 20, 2016, and filed Deceémber 30, 2016.
1L
In his second and current application for post-conviction relief, Applicant raises the
following allegations:

1. “My first PCR attorney failed to file an appeal.”
a. “My attorney has stated he failed to file an appeal of my first PCR.”

Attached to ‘thiAs Return and incorporated by reference are the records of the. Colleton County
Clerk of Court régarding the subject convictions, appellate records, and the records from Applicant’s
previous post-cdnviction relief action. Applicant's records from the South Carolina Department of
Corrections will bé forwérded upon receipt. Respondent reserves the right to amend this Return upon |
receipt of any relevant materials.

| IIL

Applicant alleges he was denied the right to appeal the dismissal of his previous post-
conviction relief application. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E'.2d 395 (1991),a
post-conviction relief applicant may petition the South Carolina Supreme Court for discretionary
review of the dismissal of their application. Respondent lacks sufficient information to admit or deny |
this allegation. Respondent therefore requésts an evidentiary hearing limited to this ground for relief.

. . .
Each and every allegation contained within the application not expressly admitted, qualified,

or explained in this Return is hereby denied.

3of4
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V.
WHEREFORE, Respondent requests that an evidentiary he’afing be held limited to

Applicant’s claim that he was denied his right to appeal the dismissal of his PCR application.

Respectfully submitted,

ALAN WILSON
Attorney General

W.JEFFREY YOUNG |
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

CHRISTIAN SAVILLE
Assistant Attorney General

By: ///W%/L//

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office-Box.11549
Columbia, SC 29211
Telephorie: (803) 734-3737

/ / / 5/ ,2018
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STATE OF SOUTH CAROLINA o

IN THE COURT OF COMMON PLEAS
COUNTY: OF COLLETON :

2017-CP-15-383

_ANDRE T. RICHARDSON, II, #336692,

Applicant,

Vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF:SOUTH.CAROLINA,

ReSpondem

Lo .;:,\- N W N N N i S . RN X

1., Iaman 'e.mpldiYc'ﬁ, of "the,i.Rcqungient.,iin the above-captionéd action.

2 Regu]ar communication by mail exists throughout the State of South Carolinaand that this:
is-a-proper circumstance.of sérvice by mail.

3. I have this day served :a copy of the Return (Austin Review) in the: above-captioned
‘matter on the following person by deposmng samé in the United States'mail, postage prepaid:

Ashley A, McMahan, Esqmre

Mac:| Vance Attorneys, LLC

Post Office Box 5501

West Columbia,South Carolina.29169

DATED this the:6" day of November, 2018.

D)

Ca\ﬁ)hﬁé Cov'll‘ifn‘_s‘, Administrative Coordinator
For Respondent




640

STATE OF SOUTH CAROLINA ) IN THE COURT Oé COMMON PLEAS

COUNTY OF BEAUFORT )  2017-CP-07-00383

Andre T. Richardson,
flaintiff,

Vs Transéfipt of Record

State of Séuth Caroiina, December 6, 2018

Defendant. ’

— e e e e e e e e

BEFORE:
‘The Honorable Jennifer McCoy

Beaufort County Courthouse
Beaufort, ‘South Carolina

APPEARANCE S:

Ashley McMahan, Esquire
Attorney for Plaintiff

Christian Saville, Esquire
Attorney for

Sallie Beth Todd
Circuit Court Reporter
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I NDEX

WITNESS DIRECT CROSS REDIRECT RECROSS
ANDRE RICHARDSON
By Ms. McMahan 4
Certificate of Court Reporter ......c.c.etieieiireinnnnnnnan 8

EXHIBITS
No. DESCRIPTION ID EV PAGE
Pl Letter from Mr. Shaffer X 5

THE COURT: I’ve received in my hand an Amended Post
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Conviction Relief Application filed on behalf of Andre T.
Richardson. Is that your name, sir?

MR. RICHARDSON: Yes, ma’am.

THE COURT: You’re Mr. Richardson, good morning.

MR. RICHARDSON: Good morning.

THE COURT: You can have a seat. You don’t need to
stand. I appreciate it though, but you can stay seated.

Alright, Mr. Richardson, we’re here today for your PCR
hearing. Is that your understanding as well?

MR. RICHARDSON: Yes, ma’am.

THE COURT: You’re are represented today by Ms. McMahan.

MR. RICHARDSON: Yes, ma’am.

THE COURT: Okay. Ms., McMahan, I’11 be happy to hear
from you. |

MS. MCMAHAN: Yes, Your Honor, Mr. Richardson, I believe
—-— let me back up. Mr. Saville’s done a good job in the
Return addressing the procedural issues in the situation. Mr.
Richardson did have a prior PCR; I believe it was back in 2013
and for whatever reason Mr. Shaffer did not file an appeal for
that. So, regarding that issue we will call Mr. Richardson to
the stand at this time. |

THE COURT: Okay.

MR. RICHARDSON, HAVING BEEN FIRST

DULY SWORN, TESTIFIED AS FOLLOWS:

THE COURT: Alright, if you’ll come around here, sir, and

i
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sit in this box in the seat right by me, .ckay.

DIRECT EXAMINATION OF MR. RICHARDSON BY MS. MCMAHAN:

Would yoﬁ state your name for the record, please?
‘Andre Richardson.

Mr. Richardson, did you file this PCR application?
Yes, ma’am.

And did you haVeza prior PCR?

And who represehtéd you in that PCR?

Mr. Shaffer. |

What was =- do you remember his first name?

Tristan.

Okay. I'm going‘fo Show you —-- I haven’t marked it yet,
but I'm going. to show you. this. Do you -- can you identify
that for me?

Yes, ma’am. That’s alletter tﬁat Mr. Shaffer.sent me.

What -- regarding what?

A:
Q
A: In regards to how to file my ECR.
Q This PCR that we’re here today on?

A Yes, ma’am.

Q And whaf’s the main issue .today in your PCR? Is it that
you ——- he never appeaied your first one?

A: Yes. |

Q:  Okay. Is this a true and accurate copy of that lettef

that Mr. Shaffer sent you?
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A: Yes, ma’am.
MS. MCMAHAN: Your Honor, at this time I’d like to move
this in as applicant’s one.
| MR. SAVILLE: No objection.
THE COURT: In without objection.
(PLAINTIFF’S EXHIBIT NUMBER ONE IS
ADMITTED INTO EVIDENCE.)

BY MS. MCMAHAN:

Q: Is there anything -else during'that.PCR that Mr. Shaffer
didn’t do that you asked him to do?:

A: Umm.

Q: Any issues that you wanted him to raise that he didn’t
raise? o

A: I wanted him to.raise all of my,iésues.

Q: Okay, but he only went forwardzon the gunshot residue?

A: Yes.

Q:. Okay, and the other issués that you’ re talking'about, were
those the ones that you initially wrote ‘in your PCR
appiicatidn?

A: Yes, ma;am.

Q: Okay. Anything else that you want to tell the Court today
about your prior PCR? A ‘

A: No, that’s it.

Q: Okay, nothing further. ‘If Mr. Saville has any questions,

please answer those.
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MR. SAVILLE: No guestions, Your Honor.

THE COURT: Okay, you can step down, sir, and have a seat
back at the table with your attorney.

MS. MCMAHAN: Your Honor, as to our amended application,
you know, I fully recognize that State case law basically says
you can’t PCR your PCR attorney, which is Aice v. State. We
felt we needed to preserve our record so to speak for any
future collateral issues that may arise, which is why we put
that in there. However, we do feel that if you look in the
trial transcript there is a Belcher issue in the closing, in
the jury instructions, I believe on page -- the record on
appeal pages 427 and 428, specifically inferred malice can
arise when the deed is done with a deadly weapon. That’s 428
lines 8 through 9. And other than that, that’s my case, Your
Honor.

THE COURT: Alright, Mr. Saville. What would you like to
tell me?

MR. SAVILLE: Your Honor, the State is actually prepared
to consent to Austin review in this case based on what we’ve
heard from Mr. Shaffer actually and based on Mr. Richardson’s
testimony. The State has no problem with him now having a
belated appeal of this PCR. The State does move to dismiss
any other allegations as inappropriate PCR grounds. As Ms.
McMahan noted, Aice v. State and Austin v. State make it

pretty clear that the only real grounds to PCR your PCR
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attorney on is failure to file an appeal. So, that’s -- we
consent to the belated appéal, but we move to dismiss all
other allegations. Thank you.

THE COURT: Ms. McMahan, anything else?

MS. MCMAHAN: No, Your Honor.

THE COURT: Alright, I'm going to ask that you each send

me a proposed order on those issues which cannot be resolved

by consent no later than 45 days from today’s date.

MS. MCMAHAN: Your Honor, I believe Mr. Saville and I can

get together and send you one order.

THE COURT: - That will be great if you could.

(ADJOURNED) .
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STATE OF SOUTH CAROLINA
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The ].aw Office of Tristan M. Shaffer

Suzpa: v @ e a6 erai Diadense

May 22017 .

Andre Richuandseni, 11 & (o3eno?
[ reber Correctional Institution
36 W lbore Avenne

Rudgpes tlle. 0 w132

Dear \:. Rickardsea,

1w weiting W indoerm you Bl the Notee of Appeal ai: your FCR was tal [ed | aat
vl wat cauned this ertor bevause | propired ane fiv vol

Uhave heen in wuch with the Attomey Creneral s vour case He will consent 1o a betated
ARV Povuant e dastin v STle The stase it wann v to Ble amess PCR application, but vun

shho.sid mathave o waitar: o new hearing He haxs stated nie swould sign a consent arder

For g proper Sustin PCR the follosing seations should hat ¢ these resprenses,

I~ HVH 6101

Seczaop 1180 Ny ey Siest POR wbtornes Gaited to lile an uppeal”
-Rection 117 My attorney Bas stated he 1a:led $o tile un appeal of my tirst PCR.”
Sevtuets {9 Helated appeat of 200 5-CP- 150442 pursuant tu Awstiny State

it vouadd anytlang eise they will probabiy mve for a heanng

he 8 W

Tve included w 1% R apphication Please B st out and send it Fack 1 the Colleton County
Chern o Eaeart W hen you zecens e, dwopy send 1t o ne e [wali ferwand it tothe Aoy Uieieral
witk g ronsent order tor the belatea appeal
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- O@ffice of the Clerk of Court

TBeaufort County

Post Office Drawer 1128
Beaufort, Svuth Carolina 20801-1 128
(843)255-5050 Fax: (843)255-9412

Jerri Ann Roseneau Melissa Kilby
Clerk Judgment Administrator

February 19, 2019

The Honorable Patricia C. Grant
Calleton County Clerk of Court
P. 0. Box 620

Walterboro, SC 29488-0028

Re: 2017CP1500383 Exhibit From 12/6/18 Hearing Before Judge McCoy

Dear Ms. Grant:

n the above referenced matter per the Exhibit Sheet enclosed.

Enclosed please find an exhibit i
e. Thank you.

Please acknowledge receipt and return a copy to m

B O
Sincerely, : g-'-: .
// t g"
Melissa Kilby - 2

Judgment Administrator

Received Exhibits:

Zgﬂ]gm e | : Xm@,i 31119
Colleton County Clerk of Court Date
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON ) FOURTEENTH JUDICIAL CIRCUIT
)
Andre Taft Richardson, #336692, ) 2017-CP-15-0383
)
Applicant, )
) =
V. ) CONSENT ORDER ;11
) GRANTING BELATED oo ‘t
) REVIEW PURSUANT TO -
State of South Carolina, ) AUSTIN V. STATE! =
)
Respondent. ) »
) =

This matter comes before the Court by way of a post-conviction relief (PCR) application
filed on May 17, 2017. Applicant is represented by Ashley A. McMahan, Esquire. Respondent is
represented by Assistant Attorney General Christian Saville of the Sough Carolina Attorney
General's Office.

L PROCEDURAL HISTORY

Applicant is presently incarcerated with the South Carolina Department of Corrections
pursuant to the Colleton County Clerk of Court’s orders of commitment. The June 2009 term of
the Colleton County Grand Jury indicted Applicant for murder (2009-GS-15-0129) and financial
identity fraud (2009-GS-15-0116). Harris S. Beach, Esquire, represented Applicant at trial.
Deputy Solicitor Sean P. Thomton prosecuted the case. On September 1, 2009, Applicant
proceeded to a jury trial béfore the Honorable Perry M. Buckner, III. Applicant was found guilty
as indicted of murder and financial identity fraud. On September 2, 2009, Judge Buckner
sentenced Applicant to confinement for thirty-five years for murder and five years for financial
identity fraud, to be served concurrently.

Applicant filed a timely notice of appeal. Appellate Defender Robert M. Dudek perfected

! Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Page 1 0of 3
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the appeal pursuant to Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of
Appeals denied the petition to be relieved as counsel and directed the parties to brief the
following issue:

Did the circuit court err in denying Richardson’s motion for a

directed verdict on his murder charge in light of State v. Bostick,

392 8.C. 134, 708 S.E.2d 774 (2011) and State v. Odems, Op. No.

27084 (S.C. Sup. Ct. filed Dec. 28, 201 1) (Shearouse Adv. Sh. No.

46 at 87)?
Briefs- were subsequeritly filed pursuant to the order. The South Carolina Court of Appeals

affirmed Applicant’s éonvictions on May 22, 2013, State v. Richardson, Op. No. 2013-UP-223

(Ct. App. 2013). The remittitur was issued on June 14, 2013,
2013-CP-15-0442

Applicant ﬁled his first application for post-conviction relief on June 6, 2013, and later
amended his application to include the following allegations:

1. Ineffective Assistance of Trial Counsel
a. “Failing to move to suppress Applicant’s refusal to consent to search his
_car. This resulted in a violation of Applicant’s Fourth Amendment, Sixth
Amendment, and Fourteenth Amendment rights.”
b. Failing to move to suppress Applicant’s refusal to consent to a GSR test.
This resulted in a violation of Applicant’s Fourth Amendment, Sixth
Amendment, and Fourteenth Amendment rights.” '

An evidentiary hearing into the matter was convened on October 18, 2016, at the
Beaufort County Courthouse before the Honorable Michael G. Nettles. Applicant was present at
the hearing and represented by Tristan M. Shaffer, Esquire. Assistant Attorney General Ruston
W. Neely represented Respondent. Judge Nettles denied and dismissed Applicant’s application
with prejudice by an order of dismissal signed December 20, 2016, and filed December 30, 2016.

1.  ALLEGATIONS

In his second and current PCR application, Applicant alleges he is being held in custody
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unlawfully for the following reasons:

1. “My attorney failed to timely appeal the order of dismissal from my PCR hearing
dated October 26, 2017.”

On November 27, 2018, Applicant amended his application through Counsel to allege the
following additional ground for relief:

1. Ineffective Assistance of PCR Counsel — Counsel failed to raise in the first PCR
ineffective assistance of appellate counsel in that the malice instructions allowing for
inference of malice by the use of a deadly weapon (ROA p. 428, lines 8-14) given by
the Court were no longer good law in South Carolina as of October 12, 2009,
approximately one month after the Applicant’s trial, when the opinion of State v.
Belcher, 385 S.C. 597 (2009), was released.

III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

Belated Review Pursuant to Austin
Applicant alleges that he was denied the right to appeal the dismissal of his previous
post-conviction relief application because his prior PCR counsel, Tristan M. Shaffer, Esqﬁire, did
not timely file his appeal. This allegation is corroborated by representations from Mr. Shaffer.

Pursuant to Austin, a post-conviction relief applicant may petition the South Carolina Supreme

Court for discretionary review of the dismissal of his prior application.

Respondent informed this Court of their consent to allow Applicant a belated review of
the denial of his PCR application (2013-CP-15-0442). In light of the information provided to this
court, this Court finds that Applicant did not knowingly and voluntarily waive his right to appeal
his first PCR application. Accordingly, this Court grants Applicant a belated review of the denial
of post-conviction relief pursuant to Austin v. State, in which he may raise on appeal any issues
that were raised and ruled upon in his prior application. In order to secure this review, however,
Applicant must appeal from this Order.

Ineffective Assistance of PCR Counsel

Applicant's contention that he received ineffective assistance of counsel on his prior post-
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conviction relief application is not a ground for relief. There is no constitutional right to
appointed counsel for collateral review of a conviction. Pennsylvania v. Finley, 481 U.S. 551,
107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). The Sixth Amendment right to effective assistance of

counsel does not extend to state post-conviction relief actions. Coleman v. Thompson, 501 U.S.

722, 111 S8.Ct. 2546, 115 L.Ed.2d 640 (1991). Therefore, “the contention that prior PCR counsel
was ineffective is not per se a 'sufficient reason’ warranting a successive PCR application under §
17-27-90.” Aice, 305 S.C. at 451, 409 S.E.2d at 394,

The only recognized exception to the rule barring claims of ineffective assistance of post-

conviction relief counsel is found in Austin, which recognizes a general exception to this rule

where prior post-conviction relief counsel fails to appeal the denial of the application. Austin “is

limited to its particular factual situation . . . .” Aice, 305 S.C. at 452, 409 S.E.2d at 394. For these
reasons, this Court finds that while Applicant is entitled to belated review of his previous PCR

dismissal pursuant to Austin, the allegation of ineffective assistance of PCR Counsel is

dismissed.

- [Conclusion and signature on following page]
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IV. CONCLUSION

This Court advises Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate

review. His attention is also directed to King_v. State, 308 S.C. 348, 417 S.E.2d 868 (1992) and
Rule 243 of the South Carolina Appellate Court Rules for the appropriate procedures for filing a
belated appeal. |

IT IS THEREFORE ORDERED:

L. ~That Applicant be granted an appeal of case 2013-CP-15-0442 pursuant to Austin v. State;
2. That all other PCR allegations are waived and dismissed with prejudice; L
3. That Applicant remain in the custody of the South Carolina Department of -

- Corrections. - '

AND IT IS SO ORDERED this 25y of Taewaris

JENDIFER B Mg
Presiding Judge" ‘
Fourteenth Judicial Circuit’

:».South Carolina |
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STATE OF SOUTH CAROLINA COURT OF GENERAL SESSIONS
INDICTMENT # 2009-GS-15-0129
# 2009-GS-15-0116

COUNTY OF COLLETON

THE STATE OF SOUTH CAROLINA
v. VERDICT
'ANDRE TAFT RICHARDSON II

)
)
)
);
)
)
)
)
)
)
)
Defendant. )
)

1)  We, the jury, by unanimous consent, find the Defendant Andre Taft
Richardson I¥ in Indictment No. 2009-GS-15-0116:

\/Guilty of Financial Identity Fraud.

Not Guiity of Financial Identity Fraud.
2) We, the jury, by nnanimous consent, find the Defendant Andre Taft
Richardson II in Indictment No. 2009-GS-15-0129:

'\/ Guilty of Murder.

Not Guiity of Murder.

655

, N ORBEERSON
Walterboro, South Carolina

September 22~ __, 2009

Please indicate your finding by checking the appropriate line and certify this
finding by the foreperson’s signature. Please inform the bailiff when you have
reached your verdict




Joe

o i dzscﬁgﬁﬁ _V\Cgﬁ;ﬂ{

E
:

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
comrvor __(otletnn I .
STATE - V INDICTMENT/CASE#: | 72009 s 15 . Dl (d

Ma\zf& ‘\yaH— (l (/P/\a,vdsom“tt? awe M100T 1S

Date of Offense:. Mf)‘f 1O, 2Lo00%
S.C. Code’§: . —13 _OBLD

CDR Code#: __Z%1%
‘SENTENCE SHEET
dmdictment mes wthe Defendant Who X CONVICTED OF-or  [] PLEADS
ln violation of§ ' S \J of theSC Code of Laws, bearing CDORCode#? _2.%1% /
X NON-VIGLENT [OJ VlOLENT [1 SERIOUS [ MOST SERIOUS (3 Mandatory GPS 0 §17-25-45
i . , _ (CSC wiminor 1% or. Lewd Act) )
Thechargeis: [X] Asindicated, [, Lesser included Offense,  [] -Défendant Waives Presentmentto Grand Jury., (défendants initials),

The pleais: [] Without Negotiations, or Recommendation, [0 Negotiated Sentence; [ Recommendation by nby.the: State.
ATTEST: )

Salicitor " SC'Bar# ~Brefendant ) ‘Attorney for Defendant. SCBar#
- WHEREFORE, the Defendant i |s priitted to the. 141 \ffStata Depanment .of Corrections O County ‘Detention:Center; ,

for:adeterminate term of ¢ days/men&hs ;@ r [0 undérthe Youthful Offender ‘Act not'to.exceed years
dndfor 6 pay.a fine'of § + provided thatupGn'the service of .. days/manithslyears and or payment
of $ : plus costs and assessments ds apphcable the balance is suspended with probatlonfor
months/years-and subject to. South Carolina Department: of Probation, Parole: and Pardon Services' standard-conditions of probation; -which are
incorporated by reference. -
wu RRENTor ] CONSECUTIEtosentenceon: _ 00309 =(=&— 15 -0139

@ Defendant is to be giveri creditfor time served pursuant to S.C. Code-§24-13-40 to be calculated and applled by the ‘State: Department

of Corrections.

{1 The Defendant isto be placed on Central Regxstry of‘Child Abuse and Neglect: pursuant fo-S:C. Code:§17-25-135.

‘Pursuant'to 18 U.S.C. Section 922, it is unlawful for-a person convicted'of a violation of Section 16-25-20 or 16-25-65 {Criminal
Domestic Violenco) to ship; transport, possess, or réceive-a firearm or ammunition.
SPECIAL CONDITIONS:

[] RESTITUTION: [] Deferred [] Def. WaivesHearing [] Ordered  PTUP ‘ ‘
Total: plus 20% fee: $ , ' dayslhours Public: Semca Employment

“Payment Terms: ‘ S ’ Obtain GED [
[ Setby SCDPPPS . Attend Vo’c. Rehab. Or Job:Corp:
. May serve W/E beginning
Recipient: : ‘Substance-Abuse Counseling | i
*Fine: $ Random Drug/Alcohol Testing (]
§14-1-206 (Assessments 107.5%) $ Fine may be:pd. Inequal; cansecutive weekly/monthly
-§14-1 1-211 (A){1)(Conv. Surcharge) $100 $_J 00,00 pmts..of § Beginning
§14-1-211 (A}2)(DUi Surcharge) $100 $ $ Paid to Public Defender Fund
'§56-5-2995 (DUI Assessment) $12 $ o
-§56-1-286 (DU Breath Test) $25. $ Other:
§47.12 (Public’ Def/Prob) $500 %
§14-1-212 (Law Enforce. Funding) $25- $_R5%0p
-§14-1-213 {Drug Court Surcharge) $100 3
§50-21- 114 (BUI Breath Test Fee). $50 $ e ) ) ‘ '
§56—5-2942(J) {Vehicle Assessment) $40/ea $ El Appointed PD or-appointed ‘'other counsel
§90.7(SCCUA Surcharge) $5 3 500 §47.12 requires-$500. ﬁpald to:Cle k
3% to:County (if paid in instaliments) $ 2,90 during probation.”.
TOTAL $_4 3 2.9 )

: @Wd‘ o Presiding Judge / Yo
C o § Judge Code: Clz 3:3( i
. Al l Sentence Date 9./ & /€9

— "CERTIFIED TRUE COPIES OF

-Clerk of Court/Deps
Court Reporter:

SCCA/217 (06/2009)

CLERK ox= COURT, GENERAL sessxons "COURT
COLLETON.COUNTY, SOUTH CAROLINA

DATE; o Q‘I\Ol
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STATE OF SOUTH CAROLINA) . INDICTMENT

. ) .- .
COUNTY OF COLLETON ) :;;2009-05-15-0116

.
-

» _ Ata Court of General Sessions, convened on June 25, 2009, the Grand Jurors of
Colleton County present upon their oath:

That in Colleton County, South Carolina, on or about November 20, 2008, the
Defendant, Andre Taft Richardson i1, unlawfully and knowingly, without the authorization
| or permission of Frederick Steward, and/ or his estate, and with the intent to unIaMuIIy
appropriate the financial resources of Frederick Steward, arid/or his estate, to hiéiown |
~use or the use of a third person, _dld écce& or attem pt to access the ﬂnandlal fesoh_rceS |
of Frederick Steward, and/or his estate, 1o Wit; the defendant did use ih_e,- vlctirh‘s_
personal bénk aqcoun"t'to' bay for the defendant's Sale Auto car insuram':e,f some‘ 24
days after the victim’s death. All in violation of Section 16-13:510, Code ofl Laws of
South Caroling, (1976.'" as amengied).

Aga'ihst the peace and dignity of the State, and contrary to the statute in such case made and provided.

R Ay /S5 A

Isaac M. Stone, IH, Solicitor
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ARREST WARRANT

M-100775

STATE OF SOUTH CARDLINA
[ Coveey [7] Monieialty or
Colleton
088603

THE STATE

Andre Taft Richardson, 11

Addrens: 156 Stewards Ln

RufTin, SC 29475- -
Phons; S8N: i
Sex M_ Race; B Heght S B wegn' (80
OLSET_'_,SC___ oLe ]
DOB: { Agerxy ORI# 1500

wﬂu agercy:  Colleton County Sheriff
....scutingOfcer:  Jeff Scott - DI9I
omense: FinanTC / Financial identity (raud, obtains/records
identify. info., access/att. a:cesﬁ*nm records of

STATE OF SGUTH CAROLINA ) ORIGINAL 5% amraytmes
K} Courtyr  [[] Mumicipaity af ) AFFIDAVIT i
Colleton '

Personally appearsd befos me the sfient Jeff Scott : who

being duly swom deposes and saya that dofondant  Andre Taf Richardson, il
did within this counly and state on orabout | 1/20/2008
Stats of South Carolina (or ontingnce of |Z| County?

In the following particulan:.

vidlate the cnmnal laws of the
Colleton )

D Municipality of

DESCRIPTION OF OFFENSE  FjnanTC / Financial identity fraud, obtains/cccords identify. info.. access/atr. access finan. records of
- otherunlawfully A 1OFWO ANTROEN 2004

I futher state that tem mmmmmummw
lhommmwmmmwmmbendonmm

THAT ON OR ABOUT NOVEMBER 20, 2008 AT 156 STEWARDS LAW THE COUNTY OF
COLLETON THE DEFENDANT ANDRE RICHARDSON DID COMMI 1AL IDENTITY

FRAUD. THE DEFENDANT DID WITHOUT AUTHORIZATION OR PERMISSION AND WITH THE INTENT TO
PERMANENTLY DEFRAUD THE DECEASED VICTIM FREDOIE STEWARD. THE DEFENDANT DID USE THE VICTIMS

sbove dd. W

"PERSONAL ACCOUNT (B B &T) FOR HIS PERSONAL GAIN IN PAYING HIS SAFE AUT%i URANCE PAYMENT [N
émmm

THE AMOUNT OF $211.50. PROBABLE CAUSE IS BASED ON EVIDENCE KoM
INSURANCE. = OCA#08-6603

Offense Code: 2813 .
CodeiOrdinance Sec:  16-13-0510 ‘ st of Aftant L 30,
8 n P
‘STATE OF SOUTH CAROLINA
D County! D Muridipsiity of E ' D seipaity of ; AMiarfs Address 119 Benson Street . N
. Tne sccused Covmy R ) Walterboro, SC 29488- -;f
% © bDe mrosted and brought befors me fo be Colleton Amants Tatephone (843)549-2211 PERTE
deaft with according to the Iaw, - : ra
‘ 3
s ARREST WARRANT
Bignithre of Judge ..'.
Date: TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNIGIPALITY GR ANY CONSTABLE OF THIS COUNTY: —z |
) . I eppesring from the sbove ofMdevl that tere am  masonabls ngndz’:io bobeve  that
RETURN ' . . . ' =
oy ot in amest was o 1 on orsbout | 172072008 defendant  Andre Taft Richardson, 1 =2

o D]

L3
o ——

RETURN WARRANT YO:
General Sessions
P O Box 620
101 Hampton Street
Walterboro, SC 29433

ORIGINAL ORIGINAL

PG T L P 2N

ORIGINAL

dd violate the criminal laws of tw State of South Carcima (or ordinance of

f] coumtyr  [] Municioetyot  Colleton ) 8% et forth below
DEBCRIPTION OF OFFENSE: FinanTC / Financinl identity fraud, obtains/records identify. info., access/att, aceess finan. records of
nther nalawfiillv

Having found probatis cxusa and the above afflart having swom before me, you ane empowered and divectad (o arvest the 3ald dsfendant and bring him or
mmmmmummmmm A copy of this Arest Warant shall be defiversd o the defendamt at the lims of its execution, or s

)

) nukesnsarmss 40 Klein Street

) Walterboro, SC 29488-1732

) Judge's Tetephone  {843)549-1122

) Iesuing Count. L—X_I ‘Magiatate - D Municina} (] it
ORIGINAL ORIGINAL ORIGINAL ORIGINAL

PRI R
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STATE OF SOUTH CAROLINA) (INDICTMENT
)
COUNTY OF COLLETON ) 2009-GS-15-0129

At a Court of General Sessions, convened on June 25, 2009, the Grand Jurors of
Colleton County presant upon their oath:

Murder / Murder

. Thét in Colleton County on or about October 27, 2008, with malice atorethought, the
defendant, Andre Taft Richardson Il did kill and murder the victim, Frederick Steward,
by means of shéoting the victim multiple times, and that Frederick Steward did die in
Colleton County as a proximate rasuit thereof on October 27, 2008; in violation of

Section 16-3-10 of ‘th'e South Carolina Code of Laws (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

Qe VsFon e

Isaac M. Stone, 11, Solicitor

D
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STATE OF SOUTH CAROLlNA

u {_0 ; IN THE COURT OF GENERAL SESSIONS
COUNTY OF
STATE Col n ; INDICTMENT/CASE#: ’LCI)G] e |5 - Ol 29
Amobf&— VSEL-PJC \”—«d/wo(ﬁow ) s _MI0OTT 8

) Date of Offense:

)  SC.Code§ _\ z—nmo

; COR Coted: — T

)

)

SENTENCE SHEET
Sib# mcm oD

ndictment comes now the Defendant who was B[ CONVICTEDOFor [ PLEADS

In vlolation of § of the S.C. Code of Laws, bearing CDR Code # [eYILV))
O NON-VIOLENT SERIOUS [H MOSTSERIOUS [] Mandatory GPS Ll §17-25-45
{CSC w/minor 1* or Lewd Act)
Thechargals: [X Asindicated, [] Lesserincluded Offense, [] Defendant Walves Presentment to Grand Jury. (defendants Initials)

Thepleais: [J Without Negotiations or Recommendation, 0 Negotiated Sentence, [] Recommendation by the State.
ATTEST:

Solicitor SCBar# endant ' Attorney for Defendant SCBar#
WHEREFORE, the Defendant Is committed to the tate Department of Corrections [ County Detention Centar,

for a determinate term of me O under the Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided th f the service of days/months/years and or payment
of $ ; plus costs and assessments as applicable*; the balance Is suspended with probatlon for

months/years and subject to South Carolina Depariment of Probation, Parcle and Pardon Services standard conditions of probation, which are
incorporated by reference. -
[¥] CONCURRENTor [] CONSECUTIVE to sentence on: 009~ b5—15-0li{,

The Defendant Is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State Department

of Corrections.
[0 The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to 8.C. Code §17-25-135.

Pursuant to 18 U.S.C. Section 922, It is unlawful for a person convicted of a violation of Saction 16-25-20 or 16-26-85 (Criminal

Domestic Violence) to ship, transport, possess, or recelve a firearm or ammunition.
SPECIAL. CONDITIONS:

] RESTITUTION: [J Deferred [J Def. Waives Hearing [J Ordered PTUP

Total: § . plus 20% fee: $ days/hours Public Service Employment
Payment Terms: CObtainGED [J
0 Setby SCDPPPS Attend Voc. Rehab. Or Job Corp.
May serve W/E beginning
Reclpient: Substance Abuse Counseling LJ
*Fine: $ Random Drug/Alcohol Testing [
§14-1-208 (Assessments 107.6%) ° : $ Fine may be pd. In equal, consecutive weekly/monthly
§14-1-211 (A)¥1)XConv. Surcharge) $100 $ ZZ§ 'a [6) pmis. of $ Beginning
§14-1-211 (AX2XDUI Surcharge) $100 $ $ Paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 $
§56-1-286 (DUI Breath Test) $25 $ Cther:
§47.12 (Public DeffProb) $500 $
§14-1-212 (Law Enfarce. Funding) $25 LAY Y,
§14-1-213 (Drug Court Surcharge) $100 . $
§50-21-114 (BUI Breath Test Feg) $50 $
§56-5-2942(J) (Vehicle Assessment) $40/ea $ [0 Appointed PD or appointed other counsel,
§90.7(SCCJA Surcharge) $5 $ g EO 7] §47.12 requires @ paid to C
3% to County (if paid in instaliments) $ during probatio '
TOTAL $ / 2 3 ?_Q
M Presiding Judge “—7SAL\
Clerk of Court/ (f, Judge Code: CLO —
Court Reporter: * Sentence Date ENENTY
UE COPIES OF RECORDS o

SCCA/217 (06/2009) C
CLERK OF COURT, GENERAL SESSIONS OOURT
COLLETON COUNTY, SOUTH CAROLINA

PATE: q |3 g
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ARREST WARRANT

M-100778

STATE OF SOUTH CAROULINA
[Z] County! D Municipaiity of

Colteton

THE STATE
ngamst
Andre Taft Richardson, [

{56 Stewards Ln

0387102

Address:
Ruffin, SC 29475~
SBN: —_
Sex M Reco: B Helght 5 6 Weight __ 180
DLSte: ®r OLE ,
DOB: | Agency ORI & SCOL50000

P ting Agancy:  Colleton County Sheriff
F tngomcer.  Jeff Scott - D391

STATE OF SOUTH CAROUINA ) ORIGINAL  5C samesomers
K] Coumtyr [ Municipsiity of } AFFIDAVIT oAt
Colleton )

PersonaWy eppesrod befors me the effam  JefU Scoft who'

being duly ewom deposss end asyn that defendsnt  Andre Tafl Richardson, 1I
did within fhis county and state oo orabot |
State of South Cerolina {or ordinance of .counfyl
in the following particulars:

DESCRIPTION OF OFFENSE & q\,rder / Murder

viclsie e crmmel lows of e
Colleton ' )

D Municipatity of

o, J39NAD ATINER JO0R

I fther state that them s probatle cavse (o believe that the delendant nemed pdove did  commit
tha cfime set fordh end thet probable e B based on the following facts ".‘k

THAT ON OR ABOUT OCTOBER 27, 2008 AT THE 3000 BL.OCK OF BETHEL RD RUFFIN SC WHICH IS IN THE
COUNTY OF COLLETCN THE DEFENDANT ANDRE RICHARDSO LOMMI EEERSE OF MURDER. THE

DEFENDANT DID WILFULLY, UNLAWFULLY. AND WITH MALICE-AR® ARVSE THE DEATH OF
VICTIM FREDDIE STEWARD BY SHOOTING HIM MULTIPLE T[MES AND LF.AVING HlM LYING IN THE ROADWAY.
PROBARLE CAUSE IS BASED ON THE YICTIM SUCCUMBING TO THE INJURIES AND THE AUTOPSY PERFORMED

Oftense: Murder / Murder ATMUSC.  OCA#08-5702 YRUL OWARO OT Si1aR V0 Qe
Offensa Coder 0116
CodefOrdinance Sec:  16-03-0010, 0020 Signature ot AMant /‘c ~ TSy
ITB: [} n
: s OUTH
D County/ D Municipality of ﬁmc:n:: Bt’::ﬁmm of ; Affiants Agdress | 19 Benson Strect
. The eccusac - Walterboro, SC 29488-
¥ o be amestod end browgt  before ma o be Colleton Amgnrs Telephone  {843)549-2211
deol with acconding to the baw, vy
(49
s ARREST WARRANT f’_’
EpnEtare o Sudge b )
Oater TO ANY LAW ENFORCEWENT DFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COURTY:
' I sppesting fom the ebove 4affidait thal thets ere  reesonablo  grounds (fo  besve  that
: RETURN . -

. on ocavont 1072772008 detendant  Andre Taft Richardson, ] ‘E- "
by of thiy it wein_dofivered to ar Gid viokte the oiminal s of Te Swts of Souti Carine (or onfmance of ~
defordan : E Counly? D Municipality of Colleton } &s sat fortt bolow E‘i—; *
o afadiNg - '

7 7 LA DESCRIPTION OF OFFENSE: Murder / Murder

RETURN WARRANT TO:
General Sesstons
P O Box 620
10} Hampton Street
Walterboro, SC 29488

ORIGINAL ORIGINAL

Having tound probatio ceuse syl the sbove gfant huving swom bafore me, you are empowsmasd and direcied to amest thi sald dafendant and bring him or
. with acoordmg 1o lsw A copy of this Arrast \Warrant ahall ba dedtvened to the defendaint at tha time of its execution, or as

Judge's Addrens 40 Klein Street

Walterboro, SC 29488-1732

)
)
®s )
)
)

“ o Judge's Tewphors (843)549-1122
Judge Code. 5575 haing Cowt:  [X] Magisirete D Municipal [ cirevt
ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL
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CMTI330D SCDC OFFENDER MANAGEMENT SYSTEM

662

11/06/18

OMCOMITA : . RELEASE DATE SCREEN C056427
SCDC# > 336692 , LOC: LIEBER
RICHARDSON, II, ANDRE TAFT SCDC CLASSIFICATION..: VIOLENT
OFFENDER TYPE...: ADULT-STRAIGHT SENTENCE SEXUAL REGISTRY..: N

" SEXUAL PREDATOR..: NOT APP

DNA STATUS.......: COMPLETED

GPS REQUIREMENT..: N

: . PREA DECISION....:
PREA VICTIM.....: PREA PERP..:
CURRENT SENTENCE: 035-00-000 CONSECUTIVE SENTENCE ..: N
_ : 035-00-000 'CURRENT SENT START DATE: 02/24/2009
PROJECTED COMPLETION DATES : ‘
MAXOUT DATE .....: 02/16/2044 CURRENT EWC .: 3 F 5
YOA SIX YEAR DATE: / / . CURRENT EEC .: NOT CURRENTLY EARNING EEC

INITIAL PARCLE DATE: 00/00/0000 NEXT PAROLE HEARING DATE: 00/00/0000
TOTAL GT DAYS EARNED .......: 000000 = . LABOR CREW/WORK PROG DATE: 99/99/9999
TOTAL EARNED WORK CREDITS. ..: 000831 LABOR CREW DISQ REASON:
TOTAL EDUCATION CREDITS ....: 000000 CATEGORY 4 OR 5 OFFENSE :
TOTAL EXTRA EARNED CREDITS .: 000 SUPERVISED REENTRY DATE..: 00/00/00

TOTAL SERVICE TIME EARNED ..: 003492 ISS. i

PFKEYS: 5:HISTORY OF DATE CHANGES

.
ooooo



! Cldssing Summiary Reports - Report View l% 30;"33?

South Carolina Departmient of Corrections J |
Classification Summary Reports : Data: gg?ssday; MNavember 6,

.....

‘Inmate Number 3;361892 i ? Submit }

cation Summary Report for RICHARDSON, 31, ANDRE TAFT

RS —————

: Create:PDF

: CLASSIFICATION SUMMARY REPORT DATED 11/06/2018 v

ScDc# 00336692 RICHARDSON, 11, ANDRE TAFT’ FBI# 88203DD1
 RESIDENT
STABILITY;
DORMROGMBUNK_CODE; EA-0057 B

PROI MAXOUT
DATE: ,
PRO] PAROLE
‘DATE:

EWC
JoBy

| OFFENDER ADULT:STRAIGHT
- TYPE:  SENTENCE,

ANSTITUTION: LIEBER
| 'SECURITY/CUST: :3 MINIMUM IN

- CURRJINCARC  '35:YRS 0 MOS0
- SENT: . ‘DAYS

vIeTIM
. WITNESS:
MED
CLASS:

INST
RESTRICT:

L :MENTAL

ua

02/16/2044

WARDKEEPER ASSISTANT

. ASSIGNMENT: BUILDING #1

NO RESTRICTION leveL; OF5  EECLEVEL:

EDUC

PGM: NO-CURR EDUC'PROGRAM

SEX REGISTRY: N
DNA: €
AGE! 31

ﬁiﬁaﬁqwﬁl’g&0¢m6q0@tagméqmogbéwib-@mapaeoeodi}m-mooedwgnndooboyd

SECURITY THREAT GROUP DESCRIPTION:  SECURITY THREAT GROUP.STATUS:
NONE NONE:

0800086000000 60000006000066000000000008000000000C0000080006000060000]

1 PREVIOUS NUMBERS:
#NO'PREVIOUS NUMBERS*:

hittps://www.doc.state:sc.us/classing-reports/summaryReports.do 11/6/2018



' Classing Summary Reports - Report View

MURDER

ESCAPES:

CURRENT OFFENSES
FINANCIAL IDENT. FRAUD 5 0 0

SENTENCE

35 0 0

COMPLETED OFFENSES
*NO COMPLETED OFFENSES*
PRIOR CQiVIMITMENTS OVER 90 DAYS:
-*INMATE HAS NO PRIORS*

OFFENSES UNDER PREVIOUS NUMBER:
*NO PREVIOUS OFFENSES*

DETAINERS (HOLD,WANTED,NOTIFY):
- *NO DETAINERS*

*NO ESCAPE HISTORY*
CRIMINAL CHARGES:

*NO CkIMINAL CHARGES HISTORY*
ASSAULTIVE DISCIPLINARIES:

YRS MOS DYS COUNTY
COLLETON
COLLETON

06/26/2012 POSSESSION OF A WEAPON
12/05/2010  FIGHTING WITH A WEAPON

PREVIO_US ASSAULTIVE DISCIPLINARIES:

© NOT GUILTY

CONVICTED

*NO PREVIOUS ASSAULTIVE DISCIPLINARY HISTORY*

07/07/2018
02/22/2018
10/23/2017
06/18/2017
06/18/2017
04/21/2017
04/21/2017
04/24/2015
03/23/2015
04/21/2014
03/28/2014
09/10/2013
07/15/2013
09/24/2012
07/07/2012
12/05/2010

NON-ASSAULTIVE DISCIPLINARIES:

EVADING A SECURITY DEVICE
USE,POSS NARC,MARI3,UNAUTH DRUG,INHALANT

'USE,POSS NARC,MARIJ,UNAUTH DRUG,INHALANT

INTERFERING WITH COUNT

REFUSING OR FAILING OBEY ORDERS
POSSESSION OF CONTRABAND,

POSS. OR/ATTEMPT TO POSSESS CELL PHONE
EVADING A SECURITY DEVICE

USE,POSS NARC,MARILJ,UNAUTH DRUG,INHALANT
USE,POSS NARC,MARIJ,UNAUTH DRUG,INHALANT
EXHIBITIONISM AND PUBLIC MASTURBATION
USE,POSS NARC,MARIJ,UNAUTH DRUG,INHALANT
EVADING A SECURITY DEVICE

POSS. OR/ATTEMPT TO POSSESS CELL PHONE
POSSESSION OF CONTRABAND

POSS. OR/ATTEMPT TO POSSESS CELL PHONE

PREVIOUS NON-ASSAULTIVE DISCIPLINARIES:
*NO PREVIOUS NON-ASSAULTIVE DISCIPLINARIES HISTORY*

HISTORY OF MOVEMENTS:

06/05/2017 LIEBER INCARCERATED

06/05/2017 KIRKLAND INCARCERATED
'| 05/08/2017 LIEBER INCARCERATED

05/08/2017 KIRKLAND INCARCERATED

NOT GUILTY
CONVICTED
CONVICTED
CLOSED
CLOSED

'DISMISSED
 DISMISSED
CONVICTED .

CONVICTED
CONVICTED
NOT GUILTY
CONVICTED
CONVICTED
NOT GUILTY
CONVICTED
NOT GUILTY
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START
02/24/2009 N
02/24/2009 V

SENTENCE

MAJOR DISC. HEARING
MAJOR DISC. HEARING

MAIJOR DISC,
MAJOR DISC.
"MAJOR DISC.
OTHER ACTION TAKEN/INFORM
OTHER ACTION TAKEN/INFORM
MAJOR DISC.
MAJOR DISC.
MAJOR DISC.
MAJOR DISC.
MAJOR DISC.
MAJOR DISC.
MAJOR DISC.
ADMINISTRATIVE RESOLUTION
MAJOR DISC.
ADMINISTRATIVE RESOLUTION
MAJOR DISC.

V/NV CAT INDICT
09GS15-0116
09GS15-0129

INMATE ASSAULT Y

HEARING
HEARING
HEARING

HEARING
HEARING
HEARING
HEARING
HEARING
HEARING
HEARING

HEARING

HEARING

ADMINISTRATIVE

MEDICAL

‘ADMINISTRATIVE

MEDICAL

I%AOf 3

N
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05/04/2017 LIEBER ’ "INCARCERATED ADMINISTRATIVE
05/04/2017 TRIDENT REGIONAL AUTH ABSENCE (AWL) . MEDICAL
10/19/2016 LIEBER INCARCERATED ADMINISTRATIVE
10/18/2016 KIRKLAND : INCARCERATED RETURN FROM COURT
10/17/2016 COLLETON CO AUTH ABSENCE (AWL) TO COURT
10/26/2015 LIEBER INCARCERATED ADMINISTRATIVE
10/21/2015 KIRKLAND INCARCERATED RETURN FROM COURT
10/20/2015 COLLETON CO . AUTH ABSENCE (AWL) TO COURT
10/30/2014 LIEBER INCARCERATED ) ADMINISTRATIVE
10/29/2014 KIRKLAND INCARCERATED RETURN FROM COURT
10/28/2014 COLLETON CO AUTH ABSENCE (AWL) TO COURT ,
10/07/2009 LIEBER . INCARCERATEQ . " ADMINISTRATIVE
09/08/2009 KIRKLAND " INCARCERATED , ~ R&E PROCESSING
09/08/2009 LIEBER INCARCERATED NEW ADMISSION
HISTORY OF EARNED WORK CREDIT ASSIGNMENTS:
JOB DESCRIPTION 'START DATE - END DATE " TERMINATION REASON JOB LVL
WARDKEEPER ASSISTANT 10/20/2016 - ’ ' ' 3F5
WARDKEEPER ASSISTANT 01/21/2016 10/19/2016 INSTIT TRANSFER 3F5
RECREATION AIDE . 10/26/2015 01/19/2016 INMATE REQUEST 3F5
RECREATION AIDE 10/31/2014 10/20/2015 - INSTIT TRANSFER 3F5
RECREATION AIDE . 08/13/2014 10/30/2014 INSTIT TRANSFER 3F5
WARDKEEPER ASSISTANT - 05/27/2014 08/12/2014 INMATE REQUEST 3F5
HISTORY OF EARNED EDUCATION CREDITS:
EEC DESCRIPTION . START DATE END DATE TERMINATION REASON
LVL 3 - FULL TIME(NO EWC) 02/05/2013 05/20/2014  POOR ATTENDANCE
LVL 5§ - FULL TIME(NO EWC) 01/06/2011 01/10/2011 PLACED IN ST/SP CUSTODY
LVL 3 - FULL TIME(NO EWC) 03/26/2010 01/05/2011 CUSTODY REVIEW,
‘********** END OF REPORT ***kkkkdkkk
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