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STATE OF SOUTH CAROLINA

’ IN THE COURT oF COMMDN PLEAS

COUNTY OF ANDERSON ! FOR THE TRNTY JUDICTAL CTRCUTT

Gavin V. Jones, 259726, ) Case xo. 20/~ CP - 04 - wg@f
Petitioner, ! ' .
. - A TRUE COPY
/ SUMMONS
State of South Carolina, ‘ | DEC 18 201 \
- Respondent . : ‘> V -
TD THE ABOVE-NAMED RESPONDENT: ' é%ﬁﬁﬁgﬁzﬁ

YOU ARE HERERY SUMMONED an required to serve upon the petitioner

Gavin ¥
Jones,

an answer to the Eetition for Writ

» Within thirty (30, lays after
exclusive of the day of service.

259726, whose address is listed below,
of Mandamus, which is herewith served upon you
service of this Summons upon you,

to do so, judgment by default will
in the petiiton. ‘

Tf you fail
be taken against you for the relief Jemandied

3-01R/

| o ‘ " Pelzer, S.C. 29649
This day /QJ_L of '//}/wu‘p/k‘mu

M o D Lo B
WW/@ 70—

: (a/ é(\AULLJJ/Z{;4 f;i- 7o

JS NOSU30HY

SNOISS3S TVHINIY
G SY 374 NORIND)
nEM o N YW LI
301440 S.M¥3TN3-03 14

A-1




STATE OF SOUTH CAROJLINA ) IN THE COURT OF COMMDN PLEAG

COUNTY - OF ANDERSON ’ FOR THE TENTH JUDTCTAL CTRCUTT

Gavin V. Jones, 259726, ) Case No. 20_[2_— CP - 04 - wY(OI

. ‘ o ~ 2
Petitioner, / me = e

| ) PETITION FOR WRIT OF MANDRMGE = >0

V. DS B o

) P r ™

. ™o = 29

State of South Carolina. ) e £ v
mm 275

4 o> 7P =z«

Respondent. ! L 3=y

' ) 2z £ L

- Tr . =
ng Eg -

COME NOW, the petitioner, above~named, pro se, move the Honorable Court o

pursuant to Rule h5(£)(1), SCRCP, for issuance of a writ of mandamus based on

the following.

'STATEMENT OF THE CASY

The petifioner was indicteid by the Anderson County Grand dJury for murier
during the January 5, 1999, term of General Sessions Court. He went to trial in
July 1999 before the “onorable H. Dean Hall, presiding Juige, and jury. 4Ye was
represented by PDavid Sto3dard of the anderson Rar. The jury found him guilty.
of murder, and Judge Hall sentenced him to life in prison. A timely appeal was
filed on petitioner's behalf. | . |

-On direct appeal, petitioner was represented by Tara S. Taggart of the §C-

Odffice of Appellate Defense. The appeal was Jdenied by the Court of Appeals on
July 11, 2001,

-On June 6, 2002, petitioner filed a PCR application. An evidentiary hearing
was held on December 15, 20n4. Petitioner proceeded pro se with stnaiby counsel.
An order of diswmissal was filed on January 21, 2005,

A timely appeal was filed on
petitioner's behalf. '

The petitioner was representel on PCR appeal by Aileen P. Slare of the SC
Office of App=llate Defense. A Petition for Writ of Certiorari was filed, and it
was denied by the Supreme Court on November 16, 2905.

The petitioner filegd a petition for writ of habeas corpus in the original

jurisdiction of the SC Supreme Court. The petitioner proceeded pro se. THe

Suprexne Court denied the writ on ﬁ?@q /5 Dos . - - :
7 ’ A TRUE COPY .

DEC 18 2019

%*“:L : ;%gﬁiﬁxz




STANDARD OF REVIEW

The primary purpose or function of a writ of mandamus is to enforce an estab-

lished right, and to enforce 2 corcesponding impe

rative duty created or imposed by
. law. To obtain-a;writ of

mandamnas reyguiring the performance of an act, the peti-

(1) a duty of the opposing party to perform the act; (?2) the mini-
sterial nature of the act;

tioner must show:

(3) the petitioner's specific legal right for which dis-
charge of the duty is necessary; and (4) a lack of any other legal remedy. Charles-

ton County School Divi. Ve Charleston"County Tlection Com'n, 519 S.%E.2d 557 (S.C.
1999,

ARGUMFENT

The State Tried and Convicted the Petitioner for an Unindicted Murder Offense.

To sétisfy his requirement for issuance of a writ of
submits that (1, S.CUCode: §14

mandamus, the petitioner
=9-210 imposes a duty upon all SC Solicitors to sub-
mit a bill of indictment to the grand jury (while it is in attandance upon general
sessions court §14-9-770, for prosecution of a criminal case; (?2) the S.C. Consti-
tution, Art. 1, §11

» mandates that an indictment is a prerequisite for all criminal
prosecution;

(3) the petitioner has a constitutional right to be prosecuted upon

a presentaent of indictment returned by a grani jury; and (4, the petitioner has ex-

hausted his diréct appeal, PCR, and habeas carpus remedies and has no other avail-
able reneiy except a writ of mandamus.

To support his entitlement to issuance of a writ of mandamus, the petitioner

its thatvorior to his trial the solicitor served him a murder indictment which
listed January 5, 1999, as the date the Anderson Countv Grand Jury presented the
~indictinent. See Indictment attached hereto as ®xhibit A. However,

1=5-99 date listed for oresentment of vetitioner's indict
Chief Justice, Ernest A. Finnev.

subin

‘contrarv to the
ment . the SC Subreme Court
Jr., issued an orier canceling the January 5, 1999,

term of Anjerson County General Sessions Court ani reschednled its term to beain
on Januarv 11, 1999,

hibits B-D.

See Justice Finney's Order ani schedule attached hereto as ®x-

Having shown that there was no January 5, 1999, term of general sessions court

held in Anderson County on 1-5-99, the petitioner now directs the court's inquiry

as to whether the absence of a presentinent of an iniictment could have deprivel the
court of its "power 'and/or jurisdiction"
This question was.resolved by the
Cotton, 122 S.Ct. 1781 (20n2,,

to adjuidicate petitioner's criminal case.
Y.S. Supreme Court's holding in United States v.
which guided the SC Supreme Court's holding in State
v. Gentry, 610 S.E.23 494 (2005).. Tn both Cotton ani Gentry, the Courts held that

the tern "subject-matter jurisdiction" means the court'svstatutory and gonstitutional

A-3



.

- convened under a "term of general sessions court".

’ @

power:"'to adjudicate a case.

Indeed under S.C. Constitution, the general sessions‘court has subject matter

(criminal, jurisdiction to adjudicate criminal cases. S.C. Const., art. v, §11.

This simply means that if one comnits a felony in South Carolina the general ses-

sions court ( and not the fainily court, magistrate court} etc.

) has exclusive juris-
diction to try the case.

In this case, the petitioner submits that he is not chal-
lenging the general sessions court's criminal jurisdiction to try criminal cases;

instead, he is contending that the state has failed to to comply with constitutional

and statutory laws, jurisdictional in nature, specifying the manner and means for

lawful presentment of his indictment by a legally convenel gfani jury,

at a term of
general sessions court, for trial of his criminal case.. '
Moreover, an accessment of South Carolina Laws shows that "

held to answer for any crime...unless on a presentment of indic
jury. S.C. Const., Art. I, §11.

no person may he
tment by a grand

The grand jury...shall meet with the general ses-
sions court at each of its terms (to return indictments,;. S.C. Code, §14-9-179. The

must agree (on
before a case can be presented for trial by general sessions court unier
its criminal jurisdiction. S.C. Const., Art., VvV, §27.

No indictment |

grand jury of each county...shall consist of 18 members, 12 of whom
a true bill,

may be true billed by grani jury when circuit court lacks juris-
diction (or is not in a term,, since graad jury's jurisdiction is coextensive with
criminal jurisdiction of the circuit court in which it is convened and for which

it is to mnake ianiry (on indictments,. See State v. McClure, 789 §

.E.23 158 (1937, ; .
State v. Beachum, 342 S.E.24 597 (S.C. 2985,

Therefore, in keeping with the

mandatory proVisions of constitutional and statu-
tory laws,

the state could not have lawfully obtained-petitioner’s injictment during

a tixve when general sessions court was not in a tewvm on 1-4-99 to convene a grani

jury as evidenced by Chief Justice Finnney's Order. ®xhibits B-ND, supra. Thus, as

there are no provisions under S.C. Laws for convening a grand jury outside a term

of general sessions court for presentaent of indictments, and and all acts taken hy

the state outside of constitutional. and statutory restrictions to obtain petitioner's

indictiment is, by necessity, deeneil to be null and void since the grand jury must be

See State v. Crouch, 545 g, % 279
288 (2003,. N

Finally, it is well-settled law in South Caroliné that lack of subject

-matter
jurisdiction may not be waived and

may be raised at any time, including for the first
tine on appeal or collateral challenge.

Hope v. State, 492 S.®.23 75 (S.C. 1997,
Also, even though inmate convicted of

murder 4id not raise subject-matter jurisdic-

3
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tion issue on appeal, he could raise it in his ensuing petition for writ of manda-
mus because issue of subject-matter jurisdietion

may be raised at any time. Anderson
v. State, 527 S,%®,23 308 (S.C.app. 2999,.

CONCLUSTON
WHEREFORE, for the foregoing reason,

the petitioner pray the Honorable Court
issue the writ of

mandamus to release him from his unconstitutional confinement.

Respectfull Submitted,

Pelzer, SC.29449

This e day of » 2013



STATE OF SDUTH CARDLINA ) N THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON ! FOR THY% TENTH JUDICTAL CTRCUTT
)
' Case No. - -04 - OO y@’
Gavin v. Jones, 259726, ! . 20-& CP .
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" PERSONALLY APPEARED before ne,
oats, Gav1n V. Jones (l\fflant,,
the follow1ng. .

the uniersigned authorlty for administering
who upon being iuly sworn, deposes and states

1, That the Affiant is the Petltloner who was indic
County on- January 5, 1999

tej for murder in Anderson -

2y That the S.C. Court l\dmlnlstratlon proviede the. 7\‘fflarlt an Jrier by the

S.C. Supreme Court Justlce, F‘rnest A. Finney, Jr., that canceled the January 5,

1999, term of General Sessions Court for Anierson County,

-3y That the S.C. Court 7%dmlnlstratlon prov1de:i Affiant an ’Jr:ier and Calenier

showing that Chief Justice Ernest A, F‘mney, Jr., rescheduled the January 1999

term of General Se551ons court for Anderson County to begin on January 11, 1999,

» THE FOREGOING presents a fair and accurate account of the facts and circum-
stances concerning the Affiant's recollections of this issue.

‘ _ n co ) |

n V. Jon 259724
Perry Corr 1ona1 Tnstitution
430 Oaklawn oad—Q1 B/
Pelzer, S.C. 29669

‘ IBED TO before me : | ATRUE COPY
Thlﬁ’Ld’day OfA]MJL,/A >, , 7011 -~

Awee 7 Ductiel,  ° . "DEC 18 2019

Notary PUblic of South Carolina _
My Comnission Expir M,é_u ? Hoé, i zﬁ-&”-

. CLERK OF COURT



DOCKET N0.9) -CL-O4 -~ SG ' -
The State of South Carolina, ;

ANDERSON

WITNESSES
ZAMBERLIN/APD

County of

" COURT OF GENERAL SESSIONS

_JANUARY  TERM 1999 -

bW THE STATE

ARREST WARRANT NO.

k3 | |
=

F-894165

: vs.
GAVIN VACHON JONES

ACTION OF GRAND JURY

DATE , . 59

7

Foreman 0} Grand Jury

. Indictment for Murder O\
' ©16-03-0010[0116] _ /O\
VERDICT , , N




n Evhouy A
FORM 5 (12/87) @ .

STATE OF SOUTH CAROLINA )

) INDICTMENT FOR MURDER
COUNTY OF__ANDERSON ) 16-03-0010[{0116]
Al a Court of General Sessions, convened on JANUARY 5, 1999 ,

the Grand_‘lurors of ANDERSON County present upon their oath:

COUNT ONE — MURDER

That - GAVIN VACHON JONES
did in___ ANDERSON . County on or about____JUNE 19, 1998 ,
feloniously, wilfully and with malice aforethought, kill one LARRY STANLEY

by means of___ SEVERE BEATING AND FRACTURING THE VICTIM'S NECK

and that‘the said victim died as a proximate result thereof.

Against the peace and dignity of the State, and contrary to the statute in such case made and

~ SOLICITOR

provided.

A2



Exhibie B

STATE OF SOUTH CAROLINA) IN THE COURT OF GENERAL SESSIONS
COUNTY OF ANDERSON - )) ORDER ’,:;(f,,:,)
THIS MATTER comes before me upon motion of George M. Ducworth, “"""’;"'ﬁ;f/-
Solicitor of the Tenth Judicial Circuit, requesting that the Anderson County Grand
Jury convene for the next six (6) months terms of General Sessions Court for the
year 1999, to dispose of a number of pending cases.
NOW THEREFORE, upon motion of George M. Ducworth, So}icitor of the
Tenth Judicial Circuit, it is
ORDERED, ADJUDGED AND DECREED that the Andersoﬁ County Grand
Jury report to the Aﬁderson County Court Room at 9:00 A. M. on the following dates:
Jaﬁuary 5, 1999
January 26, 1999
Febfuary 23,1999
April 6, 1999

May 11, 1999

BE1EN]

i

nn Ay
)’U}ﬂQ‘OH]H

i

June 1, 1999

to consider those matters to be presented to them by the Solicitor’s Office

at that time.

5. Hd s € 019

Jaon
RHIE VIO

IT IS FURTHER ORDERED that Linda J. DeShields, Clerk of Court for

Anderson County, coﬁvene_ the Grand Jury angd publish al] matters-prese ted to the
Court by the Grand Jury. Z % V\éﬂ

{H. DEAN HALL
Judge, Tenth Judicial Circuit

Anderson, South Carolina
Dated: December /O 1998

, .}
Gwmi S B o A
A q CLERK OFC.Q_U#G‘)

-



South Carolina Court dministration
South Carolina Supreme Court

- Columbia, South Carolina

ROSALYN FRIERSON : . 1015 SUMTER STREET, SUITE 200

DIRECTOR : COLUMBIA, SOUTH CAROLINA
29201
MOTTE L. TALLEY ) ’ TELEPHONE: (803) 7341800
ASSISTANT DIRECTOR PN : FAX: (803)734-0269 .
E-MAIL: mtalley@sccourts.org
52252008
Gavin Jones#259726
PCIQ-3-B-219 .

430 Oaklawn Rd.
Pelzer, SC 29669

Dear Mr. Jones:

You have requested the terms of court for Anderson County for the court terms for 1999
Enclosed is the copy of the schedule showing this term.
*The highlighted areas indicate the Judges and the court dates. Court
dates are for that entire week. ' ) : '

*Information pertaining to your case maybe obtained by contacting the County Clerk of
Court where your case was heard concerning dockets, orders, motions, grand jury -
schedules and true bills filed in your case. The County Clerk of County is listed below:

Clovk of Couri— dndovepn € onanty
'Cathy M. Phillips
PO Box 8002
Anderson, SC 29622

Respectfully;

South Carolina Court Administration

A0



Exhibie C~1

The Supreme @ourt of suuih Uaroling

ORDER

- Pursuant to the provrsrons of S. C. CONST. art. V, Sectlon 4, the statutory

terms of circuit court set forth rn §14- 5 620 through §14-5-820, 1976 Code of Laws

of South Carolina, as amended, for the period commencrng January 4, 1999 and ending -

July 2 1899, are hereby canceled.

T IS ORDERED that the terms of circuit court for the penod commencing

January 4, 1999 and ending July 2, 1999, shall be as set forth on the attached

schedule of terms of circuit court whrch schedule is incorporated herern and made a part

hereof by reference and attachment Additional terms of court may be scheduled during
. ,;chrs period by subsequent orders dependrng upon the availability ofJudlcra! resources and

.caseload mformatron - Where a circuit- wnde nonjury term is lndlcated tbe Chref Circuit

JALQ\"' dge fQLA_dmiDislta‘ e Pur oses"for the circuit shaH deS|gnate the time and location

of the term among the counties within the circuit. A term designated as a circuit wide

administrative week (AW) shall also be held at such times and locatlons within the circuit

as dessgnated by the Chief Circuit Judge for Administrative Purposes assigned to that o

term.

%x%g\

Ernest A. Finney, Jr.
Chief Justice
/Zﬂ/%_ft_/,_ L__ 1998

A1
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TOTR TIRCUIT

10th Cir. CPNJ
Johnson -

(055 Gn T

o

, S Ams
“Andetson GS .

‘Anderson S

AW
‘PNJ/PCR"

-

. “Johnson Johnson
Anderson CP -An_derspn GS' Anderson CF
Pyle iPyle Pyle
Anderson - Anderson Anderson
Knobel Edwards Edwards
Anderson Anderson Anderson
Landis Knobe! Knobe)
Oconee Oconee
Cureton Mobley

indicates administrative week

indicates a term that may include pb'st-conviction reliel matters and/or non-jury mat

“JANUARY 1999 :

A1

Oconee GS
Pyle

Anderson
Cureton
Anderson
Riddle
Anderson
. Wylie

Oconee
Edwards




Clerk of Court

For Anderson County
Post Office Box 8002
Arderson, S.C. 29622

Dear Clerk:

cc;

Enclose5 Please fi
and Affidavit for fili

Also, be advised that I
assignment of a docket number
Attorney General's Office.
return to me clocked-stamped

Thank you for your kind

file

Re: Petition for Writ of Mandamus

Date: /Zaet 42, 20m

20/2- CP - 04 - 0086/

nd my original Petiiton for Writ of Mandamus, Summons,
ng with your office.

have withheld the Proof Of Service pending the
to effect process and personal service upon the
I have enclosed a self-address envelope for your
copies of these document with a docket number.
attention to this matter.

Sincerely Yours,

Pelzer, S.C. 294669

A TRUE COPY

DEC 18 2000 |

CLERK OF COURT
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

259726,

Jones,
Petitioner

Gavin V.

vs

State of South Carolina.,

Anderson Solicitor's Office,
Respondent

e el Ml N e e e’ e N e et e’

In The Court of Common Pleas

Tenth Judicial Circuit

C/A No.: 2012-CP-04-00861

S UMMONS

A TRUE COPY

TO THE ABOVE-NAMED RESPONDENT:

DEC 18 2013

ZQJ&KQ{‘

CLERK OF COURT

YOU ARE HEREBY SUMMONED and required to serve upon the

Petitioner Gavin V. Janes.

259726,

whose address is listed below,

an answer to the Petition for Writ of Mandamus, which is herewith

served upon you, within thirty (30) days after service of this

Summons upon you, exclusive of the day of service.

If you fail

to do so, judgment by default will be taken against you for the

relief demanded in the Petition.

This é day of:TQAA;_ : '

s/

2013.

vin V. Jon ¢+ 259726
McCormick Correctional Institution

386 Redemption Way, F4Bl41
McCormick, SC 29899 A
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

In The Court of Common Pleas
Tenth Judicial Circuit

Gavin V. Jones, 259726,
‘ Petitioner

C/A No.: 2012-CP-04-00861

vs AMENDMENT TO

~ —

o O (o) P
WRIT OF HRNE%MUS: ™
e -

State of South Carolina,

e N N e e N e N e e S e e

g [ i
Anderson Solicitor's Office, A%@U%@y
Respondent r:U =y 5¢m
g@c i 5>2°‘g;9,
O s
N '¥2lm&ﬁ i

cumKOfam T

COMES NOW the above-named Petitioner, by and through
"+ Attorney of Record, and moves the Honorable Court, pursuant to
Rule 4(I), SCRCP, to amend the Writ of Mandamus. :

STATEMENT OF THE CASE

Petitioner was indicted by the Anderson County Grand Jury
for murder during the January 5, 1999 term of General Sessions
Court. He went to trial in July 1999 before the Honorable H.
Dean Hall, Presiding Judge, and jury. He was represented by
David Stoddard of the Anderson Bar. The jury found him guilty of
murder and Judge Hall sentenced him to life in prison. A timely
appeal was filed on Petitioner's behalf.

On Direct Appeal, Petitioner was represented by Tara S.
Taggart of the SC Office of Appellate Defense. The appeal was
denied by the SC Court of Appeals on July 11, 2001.

On June 6, 2002, Petitioner filed a PCR Application. -An
evidentiary hearing was held on December 15, 2004. Petitioner
proceeded pro se with stand-by counsel. An Order of Dismissal
was filed on January 21, 2005. A timely appeal was filed on
Petitioner's behalf.

Petitioner was represented on PCR appeal by Aileen P. Clare
of the SC Office of Appellate Defense. A Petition for Writ of
Certiorari was filed, and it was denied by the SC Supreme Court
on November 16, 2005. '

Thereafter, Petitioner filed a Petition for Writ of Habeas
Corpus in the Original Jurisdiction of the SC Supreme Court.
Petitioner proceeded pro se. The Supreme Court denied the Writ
on May 13, 2011.
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STANDARD OF REVIEW

The primary purpose or function of a Writ of Mandamus is to
enforce an established right, and to enforce a corresponding
imperative duty created or imposed by law. To obtain a Writ of
Mandamus, requiring the performance of an act, the Petitioner
must show:

(1) A duty of the opposing party to perform the act;

(2) The ministerial nature of the act; :

(3) The Petitioner's legal right for which discharge of the
' duty is necessary; and .
(4) A lack of any other leyal remedy.

ARGUMENT

I

Petitioner reguested from the Anderson County Solicitor's
Office the Motion by George M. Duckworth that supports the Order
signed by Judge H. Dean Hall reguesting that the Grand Jury
convene for the next six (6) months Terms of General Sessions
Court, or any other documents which permit the Grand Jury to meet
outside a Term of Court. '

Petitioner's Indictment indicates that he was indicted for
murder by the Anderson County Grand Jury during the January 5,
1999 Term of General Sessions Court. On July 22, 2008, the
Petitioner obtained the Anderson County Circuit Court Schedule
for the January 1999 Term of Court from the South Carolina Office
of Court Administration. This schedule was ordered by Chiet
Justice Ernest A. Finney, Jr. and showed that there was NO
January 5, 1999 -Term of General Sessions Court for attendance by
a lawfully constituted Grand Jury for return of a "True Bill
Indictment" (or Notice of Accusation). No indictment may be True
Billed by a Grand Jury when Circuit Court lacks jurisdiction,
since the Grand Jury's Jurisdiction is coextensive with the
criminal jurisdiction of the Court in wnich it is 1impaneled and
for which it is to make inquiry on indictments. State v McClure,
289 SE 2d 158 (scC 1982).

Petitioner submits that prior to his trial, the Solicitor
provided him an indictment which, on its face, appeared to be a
sufficient True Billed indictment, and both ne and his counsel
believed it had been returned by a legally constituted Grand Jury
on January 5, 1999.

Petitioner further contends that he relied upon the integri-

ty of the Solicitor's Office in representing that his indictment
was, in fact, returned by a leéegally constituted Grand Jury.

T4



Where representation of material facts is made, by someone
whose superior authority Petitioner is entitled to rely upon,
with reckless disregard of possible falsity, misrepresentation
may exist. See e.g. Sorin Equipment Company, Inc. v The Firm,
Inc., 474 SE 24 819 (SC App. 19%6). '

Petitioner contends that the Anderson Solicitor's Office had
a ministerial duty to provide Petitioner any documents pertaining
to any .irregular process in the indictment procedures.

Here, while the indictment itself was made available to
Petitioner and his counsel before trial, there was no evidence
existing to the contrary at the time that the "regularity and
legality" of the proceeding to obtain the indictment were not
complied with. In fact, the indictment included all the
necessary "deceptive reguirements" to lead Petitioner to accept
it as being sufficient and good in law.

Since Chief Justice Finney's Order did not include a January
5, 1999 date for General Sessions Court in Anderson County with a
Grand Jury in attendance for return of a True Bill indictment
(Notice of Accusation) of Petitioner's murder charge, the
Petitioner contacted the Solicitor's Office and Clerk of Court's
Office for information regarding his indictment. On June 11,
2008, the Anderson Clerk of Court provided Petitioner with a copy
of an Order signed by Judge H. Dean Hall that was dated December
10, 1998.

(

In this Order, Judge Hall, upon Motion by the Tenth Circuit
Solicitor George M. Duckworth, Ordered that the Grand Jury
convene with the next six (6) months Terms of General Sessions
Court beginning with January 5, 1999; January 26, 1999; February
23, 1999; April 6, 1999; May 11, 1999; and June 1, 1999.

Petltloner would point out to the Court there was NO ‘Motion
with the Order that was given to Petitioner's wife.

Now‘in this Mandamus, Petitioner 1s reqguesting not only the
Motion that supports the Order signed by Judge H. Dean Hall, but
Petitioner also requests that the Anderson County Solicitor's
" Office provide Any Other Documents that would justify George M.
Duckworth's right to sign an indictment that the Grand Jury
convene at a Court of General Sessions on January 5, 1999, in
which there was NO General Sessions Court, in violation of '
§14-9-210 of the SC Code of Laws.

II
Petitioner requests a hearing to determine whether the Court

which tried him for murder was vested with Subject Matter
Jurisdiction under Anderson v State, 527 SE 2d 398 (SC App 2000).




® @

. In the holding by the US Supreme Court, in US v Cotton, 122
S. Ct..1781 (2002), which guided the SC -Supreme Court's holding
in State v Gentry, 610 SE 2d 494 (2005), ... in both Cotton and
Gentry, the Courts held that the term "Subject Matter Jurisdic-
tion" means the Court's constitutional and statutory power to try
a case. Accordingly, the SC Constitution gives the General
Sessions Court power to try all criminal cases (SC Const. Art.
V., Sec. 1I).

In conjunction, before a General Sessions Court can try a
case, the SC Statutory Laws mandate that a Grand Jury must
convene with the General Sessions Court at each of its Terms, and
that a County Solicitor has a "ministerial duty" to submit Bills
of Indictment to the Grand Jury, "while" it.is at a Term of
General Sessions Court, for presentment of indictments before
trial of any criminal case. See SC Code aAnn §§ 14-9-170 and
14-9-210.

In recognizing the above constitutional and statutory
requirements for a General Sessions Court's Jjurisdiction to try
criminal cases, our Supreme Court has held that no indictment may
be True Billed by a Grand Jury when General Sessions Court lacks
"Subject Matter Jurisdiction" or is not in term for attendance by
a Grand Jury for presentment of indictments, since the Grand
Jury's Jjurisdiction is coextensive with the criminal jurisdiction
of the Court in which it is impaneled and for which it is to make
inquiry on indictments. See State v McClure, 289 SE 2d 158 (sC
1982).

Furthermore, "the regularity of proceedinygs 1in a court of
general jurisdiction will be assumed" absent evidence to the
contrary.

To support his entitlement to issuance of the Writ of
Mandamus, the Petitioner submits that prior to his trial, the
Solicitor served him a murder indictment which listed January 5,
- 1999 as the date the Anderson County Grand Jury presented the
indictment. See Indictment Attached hereto as Exhibit A.
However, contrary to the January 5, 1999 date listed for
presentment of Petitioner's indictment, SC Supreme Court Chief
Justice Ernest A. Finney, Jr. issued an Order canceling the
January 5, 1999 Anderson County Term of General Sessions Court
and rescheduling its Term to begyin on January ll, 199%. See
Justice Finney's Order and Schedule attached hereto as Exhibits
B~D.

To allow any Petitioner to stay in prison on an indictment
that is clearly -void, is a yross miscarriaye of justice and goes
against the very heart of the United States Constitution. It
denies Petitioner's l4th Amendment Due Process and Egual
‘Protection rights.

These allegations sufficiently charye a deprivation of
rights guaranteed by the Federal Constitution and evidence has

Bt



been presented that early shows that an indictiient was secured

outside the restrictions of the SC Code of Laws, which is clearly
a violation of Petitioner's l4th Amendment Due Process and Egual

Protection rights.

Due to the very nature of the .claim, it is not one which
Petitioner or his trial lawyer would be aware of.

To allow the conviction to stand on an indictment that is
clearly not valid would be the same as the State engaging 1in
Aggravated Kidnapping and Slavery. :

Finally, it is well-settled law in South Carolina that lack
of Subject Matter Jurisdiction may not be waived and may be
raised at any time, including for the first time on appeal or
‘collateral challenge. Hope v State, 492 SE 2d 76 (SC 1997).

Also, even though inmate convicted of murder- d1d not raise
subject matter jurlsdlctlon lssue on appeal, he could raise it in
. his ensuing Petition for Writ of Mandamus because issue of
subject matter jurisdiction may be raised at anytime. Anderson v

State, 527 SE 2d 398 (SC App 2000).

CONCLUSION

I

Petitioner requests From.the Solicitor's Office the Motion
"that supports the Order signed by Judyge H. Dean Hall régquesting
_that the Grand Jury convene the next- six (©6) months terms of
General Sessions Court, ana Any Otner Documents filed that would
allow the Solicitor to convene -‘a Grand Jury outside Statutory
restrlctlons.

II

WHEREFORE, for the foregyoing reasons, Petitioner prays the
Court rule: ' ‘ '

* that there are NO provisions in South Carolina Law auth-
orizing the Grand Jury to meet outside statutory restrictions;

and,

+ that the Court was NOT vested with Subject Matter
Jurisdiction to try and convict Petitioner, due to an illegally
constituted Grand Jury;

and,

* that the Writ of Mandamus, to release Petitioner from his
unconstitutional confinement, MUST be issued.

R~
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This day of June , 2013.

Resgectfully Submitted,

s/

Mr. Rodney W. Richey
" Attorney At Law

Post Office Box 10916
Greenville, SC 29603

s/ _g [l ﬁf/'/-g
vin V. Joéis #259726
F4R141 MCI :

.386 Redemption Way
McCormick, SC 29899




STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

In The Court of Common Pleas
Tenth Judicial Circuit

C/A No.:

Gavin V. Jones, 259726,
Petitioner

2012-CpP-04-00861
Vs

AFFIDAVI®T

State of South Carolina,
Anderson Solicitor's Office,

A TRUE COPY

Respondent

Tt Nt e e e Nl Nl N N et N et

DEC 18 2013
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Personally appeared before me, the undersigned SUTNOTIity Lot
administering oaths, Gavin V. Jones (Affiant), who upon being
duly sworn, deposes and states the following: '

(1) That the Affiant is the Petitioner who was indicted for
murder in Anderson County on January 5, 1999; '

(2) - That the SC Court Administration provided the Affiant
an Order by the SC Supreme Court Justice Ernest A. Finney, Jr.,
that canceled the January 5,
for Anderson County:

(3)

1999 term of General Sessions Court

That the SC Court Administration provided Affiant an
Order and Calendar showing that Chief Justice Ernest A. Finney,
Jr e

rescheduled the January 1999 term of General Sessions Court
for Anderson County to begin on January 11, 1999.

i THE FOREGOING presents a fair and accurate account of the
facts and circumstances co
this issue.

ncerning the Affiant's recollections of

Date:'324§9

s/__ Lt V%/

é:;ﬁy{glv. Jones, ZSéz;e/r

(_MCcCormick Correctional Institution
386 Redemption Way,

F4Bl41l
McCormick, SC 29899
SWORN TO and SUBSCRIBED before me SR
o = o
thj @day ot [Vloy ., 20/3. zx =%
‘ / o0 z G-
. . . m
ans, (- ]l == Z 23
Notary guﬁlic for South Carolina = o 932
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My Commission Expiress b LAV . 7379 ~_ T
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" RICHEY anp RICHEYQ‘

ATTORNEYS AT Law

A Prafessional Association

Rodney W. Richey

24 Vardry Street, Suite 301
Lola S. Rickey Greenville, South Carolina 29601
Mailing Address:
Post Office Box 10916
Greenville, South Carolina 29603
June 7, 2013 (864) 467-0503
. (864) 467-0646 (Fax)
Clerk of Court . ~ Offices:
Anderson County Courthouse ) Greenville/Spartanburg
PO Box 8002 ' Website:
‘Anderson, SC 29622
RE:

www.richeyandrichey.com

Gavin Jones, SCDC # 259726 vs. The State of South Carolina
Case No: 2012-CP-04-861

Dear S‘ir/Madam:

Please find enclosed a Summons and Amendment to Writ of Mandamus for the above
referenced matter. After filing, please return the clocked copy in the enclosed stamped envelope.
If you should have any questions, please do not hesitate to contact our office.

Sincerely,

RICHEY and RICHEY

. Rodney W. Richey,/
RWR/tlg :
enclosures

. A TRUE COPY
cc: J. Walt Whitmire, Esq. o :

DEC 18 2019
Bt ot
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'STATE OF SOUTH CAROLINA )
. )  COURT OF COMMON PLEAS
COUNTY OF ANDERSON

—

Gavin V. Jones,

Plaintiff,
Case No.
2012-CP-04-00861

V.

State of South Carolina.

R = NN

Defendants

- COPY |
TRANSCRIPT OF HEARING

The within Hearing in the above-captioned matter was held on
February 20, 2014, before The Honorable J. Cordell Maddox, Anderson County
Courthouse, 100 South Main Street, Anderson, SC 29622: attended by counsel as
follows:

APPEARANCES:
Rodney Wade Richey. Esq., -
Appearing for The Applicant. NOV 05 2019
John Walter Whitmire. Esq., SC Court opr
. peals

Appearing for The State.

Vivian H. Cross
Circuit Court Reporter — 10" Judicial Circuit
P O Box 704
Belton, South Carolina 29627

SATOSE (O SUOUTII Oy

C-|




Gavin V. Jones v. State of South Carolina
- Case No. 2012-CP-04-00861
Hearing of February 20, 2014
Before The Honorable J. Cordell Maddox

-N-D-E-X
GAVIN V. JONES v. STATE OF SOUTH CAROLINA

CASE NO. 2012-CP-04-00861
v FEBRUARY 20, 2014

PAGE NO.
COLLOQUY 3
COURT REPORTER’S CERTIFICATE o 13

E-X-H-I-B-I-T-S

IDENTIFICATION ENTERED

FAAAREEENO EXHIBITS OFFERED *##
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Hearing of February 20, 2014
Before The Honorable |. Cordell Maddox

PROCEEDTI NG S
10:34_A.M.
THE COURT: And then on Jones, we’ve got a
Motion, is that right? ” / |
MR. WHITMIRE: May it please The Court; the
second matter béfore this Court today 1is Gavin

Jones v. State of Scuth Carolina, 2012-CP-04-0861.

"Mr. Jones filed a writ of mandamus to compel

|my office to, uh, vacate" hié sentence due to

allegedly a defect in subject matter jurisdiction.

from, um, the date that his Grand Jury was

convened.

Your - Honor, um, Judge Macaulay appointed

Rodnéy Richie  on this case .about a Year ago. I

beiieve a Motioh ‘hearing was convened on the
ma&teru Judge MCIntosh .recused_ himself. due to
his, uh, familiérity withvthe victims. Therefore,
we aré_here again téday‘oﬁ Réspondent’s Motion to
Dismisslpuréuant to Rﬁle 12 (b). Uh, it’s a three-
part Motion, Your Honor.  Relief would be invalid,
pursuant to the four part test required for a writ
0of mandamus. Under.Edwards'v. State, 383 S.C. 82,
um, Applicant’must éhow é duty of the Respondent

to'perform the act; (2) the ministerial nature of

the act; (3) the Petitioner’s specific legal right

C-2
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for which discharge of tne duty 1s necessary;- (4)
lack of any other legal remedy.

Uh, Your Honor, Respondent has no control
over nullifying éomebody’s conviction. We’re not
the proper party.

Regardless, on ‘the merits, uh, pursuant to

tatute 14-5-410 and 420, uh, the claim itself is
Compietely' invalid. There -- ’the Respondent
believes that;>it’s; um, argument” for latches.
Mr. Jones was Conviéted nearly twenty years ago
and has exhausted every possible, uh, avenue .

to <challenge his conviction. Multiple federal

habeases, multiple PCR’s, direct appeal;

At this time, I turn matters over to
Mr. Richey.

THE COURT: All right; yes, sir.

MR. RICHEY: Thank vyou, Your Honor, may it~
please The Court. Your Honor, my client -- I’11
Just tell The Court -- he has sent me a Motion fo
have me relieved in this case. Um, I discussed
those 1issues with him. Um, hé has a‘ different
opinion of what the law is than -- than I do, and
he -- he’s asked that I be relieved and he argue

this Motion himself.

Um, he’s made numerous filings and he has

-




10
11
12
13

14

15

16

17.

18
19
20
21
22
23
24

25

Gavin V. Jones v. State of South Carolina_
Case No.2012-CP-04-00861
Hearing of February 20, 2014

Before The Honorable J. Cordell Maddox

numerous -- he has documents and all. Essentially
what it is, is -- it’s his position that the Grand
Jury was not convened at the time- that he was

indicted. Um, that it was illegal to convene it.

Justice Finney had issued an Order saying that

there was no term of Court this particular time.
And, 1if he was indicted during that particular

time, it -- it’s his position that that Grand Jury

1illegally met and indicted him. Therefore, the

indictment is defective. That’s -- that’s
essentially what his argument is. Um, but he

feels like that he should present this argument‘to

The Court.
THE COURT: All right. I -- I'11l be happy to
hear from you briefly. I -- I’ve gét'yoﬁr Motion

and basically this is a legal issue I’'11 just have

to look at and  look at the, ' uh, Court history.

But) anything YOU want to tell me briefly I’1ll. be
happy to hear from you.

MR. JONES: Uh, I just recently received this

right here, the 14-5-410. Uh, the Attorney
General had time to respond; I -- 1 give him a
Summons. And if he was gonna respond to it in any

kind of way as he just did he could-a did so

during that time, uh, because he -- 1liké I said,

¢
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I -- he was given a Summons and for him to come in
today with, uh,. with. his argument now is
totally...

Also, uh, the issue is that they gave a Order

for, uh, the Grand Jury to cohvene, a Order that

wasn’t supported by a Motion, uh, signed by Judge
H. Deaﬁ Hall. Uh, ‘this Order said,- uh, upon
Motion of George M. Duckworth for the Grand Jury
to convene for the next six months’ term fof tﬁe
General Sessions ;Court.' Okay,v well, Chief
Justice Finney cancelled Couft,'uh, for that term
and had‘ Court -- General Sessions‘ Court get
started January the 11, okay?  Uh, thére was no
January -- IK; General Sessions Court oﬁ January,
uh, Jénuary the 5°%°, And, uh---

THE COURT: But now, ﬁhe Grand Jury met on
the 59, right?

‘MR. - JONES: Well, they’re saying the Grand

Jury met on the 5. And, uh, according to, uh,
16-9-10, that’s clearly in subordination of

perjury to put 'false information on a document.
That’s what, uh, State law says. And that}s what
they did; they said thatlthe Grand Jury met for
the term of General Sessions Couft on January ﬁhe

5" ‘when Chief Justice Finney cancelled Court on

C
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January the 5% and had it to start on the 11°".
And I have his Order in the..

The Circuit Court . can’t. overrule a Chief
Justice Order.

THE COURT: Okay.

MR. JONES: The Chief Justice signed his
Order on the 1°. His Crder---

THE COURT:  Well, the -- the question is
gdnna.be whether or‘nof the Grand Jury can meet
apart from the General Sessions term. . I mean,
there’s-IHO» requirement that they meet during a
General Sessions .térm; they have - their own
schedule.

But, um,‘ Mr. Richey, did you prepare this?
The Notice of Motion andrMQtion‘to Dismiss?

MR. RICHEY:"No,'I'didn?t.prepare that.

THE COURT: That was —- yoq—all prepared 1it?

‘MR. WHITMIRE: I believe, uh, my'predecessor,

THE COURT: Okay.

MR. 'WHITMIRE; ---prepare the Motion to
Dismiss pursuant to--~

THE COURT: And -- and vyou Iﬁay have this;
this has all the facts in it. You don’t have it?

MR. JONES: 1I've né&er received that.

(-1
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THE COURT: You didn’t.5

MR. WHITMIRE: I -- I believe at that time it
was filed and sent. It was around the same time
Judge Macaulay appointed, uh, Mr. Richey on the
case.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR
A CONFERENCE, OFEF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

THE CbURT: It’s the Notice of Motioﬁ and
Motion tb Dismiss.

MR. JONES: Oh, I'm sorry.

THE COURT: Here -- hold on, we’ll make a
copy'of it. I want you to take it ‘back. I711 --
T will téke this matter under advisement and look
through everything, see what I can find; okay?

I meén, that’s -- that’s about all I can do
at this point because 1711 have to go back and
look at the schedule. What year was that?

MR. JONES: That was, uh, 1999. The law lS
clear with that, you know -- I mean, if -— like I
said, 1if the Attornéy General had .14-5—420 or
whatever, I mean, what was the‘purposé of being
hauled into Court? He -- he wouldn’t have did an

Order for them to meet, uh, based on a Motion that

this -- the Attorney General has not brought

C-8
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forth. And the other---

THE COURT: Well, what Thappens 1is, every
year, at the beginning of the vyear, we -- a
Judge -- Circuit Court Judge signs an order

-setting the dates for, uh, the Grand Jury and . you

set ‘em for the whole vyear. They don’t have any
real connection to When Court is held. 1
understand how that misunderstanding happened..
Um;.so just because‘there’s not a General Sessions

term of Court doesn’t mean that the Grand Jury

can’t meet. In fact, the Grand Jury met yesterday
and we don t have General Se551on this week. So
that may be the confusion. But, I’'m gonna give

you a copy of his Motion,vbeeause it has, I think,
most‘of the facts in it that you've stateds And
then I’11 look at it; okay.
MR. JONES: All right. Can I ask one more
question? ' ' N
THE COURT: .Yeah.
“MR. JONES: 14-5 -~ I mean, 14-9-210, is it
repealed?
THE COURT: I have no idea to be honest. And
)
to be honest with you, I don’t know. What does it
say. |

MR. JONES: It says that, The county

C-a
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solicitor shall prepare and, through the presiding
judge of the court of general sessions, submit to
the grand jury, while 1n attend;nce upon the court
of General Sessions, bills of Iindictment in all

cases pending in the county court in which the

punishment, may exceed a fine of one hundred

dollars---

COURT REPORTER: I'm sorry, Your Honor, I'm
notf——

THE COURT: Yeah, hold on. You -- you got to
slow down. I -- I think that what -- no, it has

not been repealed. What that says 1s that the
Solicitor presents to tﬁe Grahd Jury thé
allegations thatlﬁheyﬁre suppdsed to. - But}.that
doesn’t meahr that there has to be .a General
Sessions term of Court for the Grand Jury to meet.

-— and as

t

In other words, the Grand Jury can mee
I said, it met yesterday; we.only have Civil Court
this week. So, that may be @he confusion.

But, like I said, you’ve got a copy of this
and I think you’ll seé»in here that he’s put forth
the dates and your allegations. And I’1l1 look at
‘em. I mean, I’'m not gonna just 1 mean,'I’m

going to look at ‘em, which is ‘what I do on these

things. I take these seriously, so give me about

C-10
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a week. It’s gonna take me a week. I'm doing
these back to back to back. And,then we’ll let
you know something in an Order. Okay?
MR. JONES: All right; can I respond to that?
THE COURT: Yeah.
.MR. JONES: Before you make your decision?
THE COURT: ‘Yeah, ten days.
MR. JONES: Okay.

THE COURT: Okay. All right, now, uh, do you

‘lneed to be relieved?

MR. RICHEY: Yes, Your Hon'or.~~

THE COURT: Do you want him tb be relieved as
your Counsel?

MR. JONES: Yes, sir.

THE COURT: ' All right; you’re going to act as

your own Counsel?

MR. JONES: Yes, sir.

-

THE COURT: ZA11 right; I’11 grant your Motion

to be relieved. Make sure that you send a copy of

| that -- whatever -- whatever your respcnse 1is to

the Attorney'Géneral and to me.
MR. ﬁONES: All right.
THE COURT: _Okay? All right; tﬁank you, man.
MR. WHITMIRE: ' Your -- Your Hoﬁor, just -- 1

would‘just request you take Judicial notice of,

| C-1l




10

11

12

13

14 .

15

16

17
18
19
20
21
22
23
24

25

Gavin V. Jones v. State of South Carolina 12
Case No. 2012-CP-04-00861
Hearing of February 20,2014
Before The Honorable |. Cordell Maddox

uh, of Common Pleas, uh, PCR Order entered on
20lO—CP—O4—Oé78. I've provided, I believe, a copy
of it to your chambers frém Judge Macaulay citing -
Bell v. State, page twelve to fifteen in which he

squarely addresses this issue. I only ask that

you to do such because, due. to - the recent

proliferation of this issue within the Department
of Corrections, uh, Jjust to add a little more
clarity.

. THE COURT: Yeah; no, I will and I’'ve got

|everything right here. I’1l1 look at it. But make

suré you respond'within ten days, bkay?

MR. JONES: AAll right} thank you.

THE COURT: Now, uh, what'was your sentence?
MR. JONES: A(Nb respénse.)

THE COURT: Yéah,'what was your Sehtence?.
MR. JONES: Oh;'life without paroie}

THE COURT: Life without parole?

MR. JONES: Yes.

THE COURT: OQkay.- Okay;-I’ll look at 1it.
MR. JONES: All right. |

THE COURT: I won't -- I won’t just throw it

laside.

(WHEREUPON, HEARING E.NDED AT 10:45 A.M.)

*xkxk**END OF REQUESTED TRANSCRIPT******x

(-1
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STATE OF SOUTH CAROLINA )
)  CERTIFICATE OF REPORTER

COUNTY OF ANDERSON )

13

-

I, THE UNDERSIGNED VIVIAN H. CROSS, OFFICIAL COURT

REPORTER FOR THE TENTH JUDICIAL CIRCUIT OF THE STATE OF

SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS

|A TRUE; ACCURATE AND COMPLETE TRANSCRIPTAOF THOSE

PROCEEDINGS REQUESTED AND EVIDENCE INTRODUCED IN THE

TRIAL OF THE CAPTIONED CASE, RELATIVE TO APPEAL, IN THE

COURT OF COMMON PLEAS FOR ANDERSON COUNTY, SOUTH

CAROLINA, -ON THE 20" DAY OF FEBRUARY 2014.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL NOR INTEREST TO ANY PARTY HERETO..

VIVIAN H. CROSS, COURT REPORTER
TENTH CIRCUIT AT LARGE

JUNE 12, 2017

c~:3l




Exhibic C—-1

Che Supreme Court of South Carnlina
ORDER

Pursuant to the provisions of S. C. CONST. art. V, Section 4, the statutory
terms of Cikcuit court set forth in §14-5-620 through §14-5-820, 1976 Code of Laws
of South Carolina, as amended, fo'r the period commencing‘January 4, 19988 and ending
July 2, 1999, are hereby canceled.

"IT IS'ORDERED that the terms of circuit court for the p.eriod commencing
January 4, 1999 and ending July 2, 1999, shall be as set forth on the attached
schedule of terms of circuit court, which schedule is incérporated herein and made a part
hereof by reference and atta.chment.v Additional terms of court.may be scheduled during
ithis period by'sub#equent orders d*e‘a‘pending upbn the availability of judicial resources and
caseload information. Where a circuit-wide nonjury term is indicated, the Chief Circuit
J@ge\fi&gimimisﬂzﬂ'ye Purposes for the circuit shall designate the time and location
of the term among the counties within fhe circuit. A term designéted as a circuit wide
administrative week (AW) shall also be held at such times and locations within the circuit

as designated by the Chief Circuit Judge for Administrative Purposes assigned to that

term.
Ernest A. Finney, Jr.

=) Chief Justice

! /7

Qe /0 1938
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STATE OF SOUTH CAROLINA .

ANDEREON j INDICTMENT FOR MURDER
~ 1T o NULRSON \ -
COUNTY OF ! 16-03-0010[011¢)

At a Court of General Sessions, convened on_ JENUARY 5, 1999
the Grand Jurors of ANDZRSON

County present upon therr cath

COUNT ONE — MURDER

. \ J ’
CTha GAVIN VACHEON JONES 7

v

S LNDERS : — ,
did in ANDERSON County on or about JUNE 18, 1998
feloniously, wilfully and with malice alorethought, il one LARRY STANLEVY

bv means of SEVERE BEATING AND FBACTURING THE VICTIM'S NECK

and that (Ve said victim died a0 2 prosimaie result ther2of.
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Anderson County Clerk of Court
P.0O. Box 8002
Anderson, SC 29622
(864) 260-4053
Fax: (864) 260-4715

September 29, 2014

Mr. Gavin V. Jones #259726
F1-A-165

386 Redemption Way
McCormick, South Carolina 29899

Re: Letter received September 29, 2014 ‘

Dear Mr. Jones:

Thank you for your follow-up letter concerning the Anderson County Grand Jury. As |

stated earlier, every six months, the Solicitor's Office prepares an order for the judge to

sign setting the dates for the convening of the jury. At the beginning of a new year, the

first gathering is an organizational meeting where we draw names and seat the new

~ Grand Jury according to state law. | am enclosing a copy of the order which convened
this year’s Grand Juryon January 6, 2014 for this purpose. - R

As I stated in my previous two letters, this order is the ONLY “impanelment document”
of which [ am aware. My reply in regards to the Freedom of Information Act and the
secrecy of the Grand Jury members and their deliberations remains the same.

As for your motion asking Judge J. Cordell Maddox to recuse himself, this motion has
been clocked and placed in your file. If and/or when your Post Conviction Relief
Hearing is held, I would assume this motion would be heard if Judge Maddox is assigned
to preside over that hearing. '

-%‘// ,l{/{(lf"/,-(.
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j N !
Richard A. Shirley ;
Clerk of Court - /
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STATE OF SOUTH CAROLINA )  IN THE COURT OF GENERAL SESSIONS

) o
COUNTY OF ANDERSON ) ORDER

THIS MATTER comes before me upbn motion of Ch'rissy.T. Adams,
Solicitor of the Tenth Judicial .Circuit, requesting that the Anderson County Grand
Jury convene for the next six (6) months terms of Generél‘Sessions Court for the
year 2011, to dispose of a n@bér of pending cases. |

NOwW THEREF ORE,' upon motio‘n of Chrissy AT. Adams, Solicitor of the
Tenth Judicial Circuit, it is | - |

ORDERED, ADJUDGED AND DECREED that the Anderson County Grand
Jury report to the AnderSoﬁ County Court Room at 9:QO A.M. on the following dates:
| January 6, 2014 Organizational

. January 21, 2014
February 18, 2014

March 18, 2014 .

April 22,2014 th
v %]
May 20, 2014 - 2
) w

June 17, 2014

to consider those matters to be presented to them by the Solicitor’s Office at that

time. _
IT IS FURTHER ORDERED that Richard A, Shirley, Clerk of Couft for

Anderson County, convene the Grand Jury and publish all matters presented to the

Court by the Grand Jﬁry. :

IR

ANV SV
12 b Vo 2-030 Bl

(Tuded, Tenth Tddicial cl?y

Anderson, Squth Carolina
December ,2013

G

S NOSYIONY
321440 S.M¥379-0314
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STATE OF SQUTH CAROLINA) 1IN THE COL;"RT OF GENERAL SESSIONS

) s
COUNTY OF A,\DERSON ) ORDER GQH -]
THIS MATTER comes before me upon motiop of George M. Ducworth, T
Solicitor of the Tenth Judicia Circuit, requesting that the Anderson County Gramg g ‘.:‘l—‘_‘
- D
i =
Jury convene for the next six (6) months terms of General Sessions Court for thé =3 22
— MM
. hand e =
vear 1999 o dispose of a number of pending cases. - :f.ﬁ
. . ’ . = :‘Dg
: . [}
NOW THEREFORE, Upon motion of George M. Ducworth, Solicitor ofth o cl‘:
, \ - - m

Tenth Judicia] Circuit, it is

ORDERED, ADJUDGED AND DECREED that the Anderson County Grand

Jury report to the Anderson County Court Room at 9:00 A. M. on the following dates:

January 5, 1999

 ATRUE COPY

Januarv 26, 1999

February 23, 1999 - APR 112018
April 6, 1999 it Fe,

) ru:ﬁ SOUST =
May 11, 1999 =2 o o
N ) T
) . T :,::;
June 1. 1999 : e L=
1o consider those matters (o be ® Presented 1o them by the Solje 1or’s Office :ja » ‘,
at that time. &;” 5

IT IS FURTHER ORDERED thar Linda J. DeShields, Clerk of Court for

Anderson County, convene the Grand Jury and publish all matrers presented to the

)/’ //—\\‘\ » //.
Court by the Grand Jury. /;‘/ \/’\ / /7 ﬂ

7

A /‘/\/_/._/ "W
W
: Judge, Tenth Judicia Circuit [\ATL‘T“"“
Anderson, South Carolina VA

Dated: December _ /O, 1998 ' }
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) FOR THE TENTH JUDICIAL CIRCUIT
)
Gavin V. Jones, #259726, )
‘ Petitioner, ) 2012-CP-04-0861
)
)
) ' ,
V. ) ORDER OF DISMISSAL _
) n '
State of South Carolina, ) 98 = - ;
- ) “E o =8
Respondent: ) 3 = S
) 5 o 33
— D73
- 4
: : v T B
This matter comes before the Court pursuant to a document captioned“Petitiail for #Writ of3
g M m

Mandamus” and filed March 14, 2012. In its Return and Motion to Dismiss, Respondent rec;xested
that the ‘Petition be summarily dismissed because it failsl to support the requested relief.
Subsequently, a motions hearing was held on February 20, 2014, before the Honorable J. Cérdell
Maddox, Jr. Applicant was present at the hearing and represeﬁted ny Rodney W. Richey, Esquire’.
Assistant Attorney General J. Walter Whitmire of the South Carolina Aqomey General’s Qfﬁce
represented the State. | |
PROCEDURAL HISTORY

The records before this Court indicate that Petitioner is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Anderson County
Clerk of Court. During its January 1999 term, the Anderson County Grand Jury indicted Petitioner

for Murder (1999-GS-04-59). David Stoddard, Esquire, represente'd him. On July 12-15, 1999,

' At the onset of Petitioner’s motions hearing, Mr. Richey informed this Court that Petiff - ":‘ edt Felie
counsel, and this Court permitted Petitioner to present his argument pro se. Thereafter, thiﬁbm@Ei-C'opy

Petitioner’s motion to relieve his counsel.

Page 1 of 8 - - S T
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Petitioner proceeded to trial before the Honorable H. Dean Hall and a jury, where he was convicted
as indicted. Judge Hall sentenced Petitioner to a term of life imprisonment without the possibility of
parole.

Petitioner filed a timely notice of appeal. Assistant Appellate Defender Tara S. Taggart of
the South Carolina Office of Appellate Defense represented Petitioner and perfected an Anders® brief
on his behalf. Thereafter, the South Caroliqa Couﬁ of Appéals dismissed the appeal. State v. Jones,
Op. No..2001-UP-55 (S.C. Ct. App; Filed July 11, 2001). Thereafter, Petitioner filed a Petition for
Rehearing, whi;:h was denied on Augﬁst 23,2001. Subsequently, Petitioner filed a pro se Petition
for Writ of Certiorari in the Supreme C-ourt of South Carolina, which was denied on January 24,
2002. | | |

2002-CP-04-1817

Petitioner then filed an application for post-conviction relief on July 6, 2002. In his

application, Petitioner set forth the following allegations:

1. Counsel was ineffective for presenting and failing to object to
evidence of the Applicant’s use of drugs;
2. Counsel was ineffective for failing to present evidence that the
' crime was committed by someone else; and
3. Ineffective assistance of appellate counsel.

Thereafter, Petitioner filed a pro se document entitled *“Applicant’s Additional Supplemental

' } to Original Post-bon’viétion Relief Application” on August.6, 2002. In this amended application,
' Pétitioner_ raised the following allegatibns:

1. ‘Counsel was ineffective for failing to properly and thoroughly

impeach State witnesses Joshua Stewart and Shirley Rainey with their
out-of-court statements;

® Anders v. California, 386 U.S. 738 (1967).
Page 2 of 8
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2. Counsel was ineffective for failing to object to the trial court’s
circumstantial evidence instruction to the jury;

3. Counsel was ineffective for failing to object to the So:icitor’s
improper hypothetical questions to the medical examiner;

4.  Coiinsel was ineffective for failing to present favorable witnesses and
evidence in the Applicant’s defense;

5. Counsel was ineffective fpr failing to object to the admission of

irrelevant evidence; J
6. . Counsel was ineffectiyve for failing to adequately cross-examine State

witnesses; and |
. U & JN S, ._‘_ P ~at v~ - l"\
A.ppCli'd.LU counsel wap lucfc\ ctive for fnllllké toraiseinam

that the trial court errgd'in {a llowing the State to bolster testi mony of
Jackie Sanders with her consistent out-of-court statement.

i
I
I

amended his application i;tn a document captioned “Applicant’s Suppiernent

~J

|
{ ‘a'\n

to Original Post-Conviction Relief Appucamon on :eptemoer 3, 2002. In this amenament, ne

Bt

raised the following additional ground for retiel
1. Because the Solicitor failé:d to comply with the procedures that are

(@]

laid down by the courts, tl'ne irial court did not have jurisciction t

entertain the Applicant’s case and convicl him. e —
’ i

Re spondent made 1ts Retum onlJung 9,

o

004, requesting an evidentiary hezring be held. An
evidentiary hearing into the matter was convened on December 15, 2004, at the Anderson County

Courthouse. Petitioner was present at the hearing and proceeded pro se. Assistant Attorney General

o}
o)
-

0

”l>

By Order dated February 9, 2005, the Hon yrable .

Petitioner filed a timely notice of appeal. .

South Carolina Office of Appeilate Defense represented Petitioner and perfected an appeal on his

5
v
7
i
Y
5

3
J
"
T
B
(48
[q1)

9
W




behalf. On November 16, 2005, the Supreme Court of South Carolina denied Petitioner’ s Petition
for Writ of Certiorari. The Remittitur was issued on Dece'mber 2,2005.

Thereafter, Petitioner filed a pro se document in the Circuit Court entitled “Motion for New
Trial Based on After Discovered Evidence of Unconsti_tutional Grand Jury Proceedings” on
November 5, 2008. On October 7, 2009, Judge Maddox denied Petitioner’s Motion for New Trial
and again dismissed Petitioner’s post-conviction relief action.

Petltloner appealed from this Order on October 9, 2009, and fileda pro se Petmon for Wnt of
Certlorarl on February 16, 2010. By Order dated May 13, 2011, the Supreme Court of South
Carolina denied Petitioner’s Petition for Writ of Certiorari. The Remittitur was issued on June 1,
2011.

3:06-788-TLW-JRM

Petitioner filed a Petition for Writ of Habeas Corpus on March 24, 2006, in the United States
District Court for the District of South Carolina. In his Petition, Petitioner alleged the following
grounds:

- Ground One: Lower Court erred in failing to grant a directed verdict were

, [sic] evidence was constitutionally insufficient.

Supporting Facts:  States case was wholly circumstantial, there was no DNA, no
forensics, no eyewitness, no fingerprints to place Petitioner at

the scene. Coroner did nothing scientific to determine time of

death thus giving the State a 6 hr window. State used

testimony Petitioner had money days after crime to say he

~ robbed the victim.

Ground Two: Counsel was constitutionally ineffective for failing to, bring

fourth [sic] evidence of third party guilt.

Supporting Facts:  Counsel admitted during PCR that he only perused the

evidence concerning third party guilt the day before trial.

Sam Mackey committed murder and a suicide after he was
asked [if] he killed the victim. Sam Mackey’s nephew gave

Page 4 of 8
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Statement that Mackey said it was a hitand he was paid ... to

kill victim.
Ground Three:

Supporting Facts:

Counsel was donstitutionally ineffective for failing to ask for
e | o

an alibi charge.

Before trial cqunsel sent a notice of alibi to the State no State

witness place|Petitioner at the scene during the time period

victim was killed.

Counsel’s defense was to show his client

was not at the|scene and Petitioner told counel [sic] from the

beginning as
wasn’t there.

Ground Four: Counsel was

z ;

counsel . . . at PCR that I was innozent and
|

constitutionally ineffective for not pointing out

to jury that unseemmgly [sic] stain was not blood.

Supporting:Facts:  All of Petitio

ner(’ §] clothing was tested by SLED lab and his

shirt the State reported no blood identified. However the shirt
had two stains that appeared to have dried blood circied with
a permanent markeér thns shirt went back to the jury. Detective

[P |
testiflied when he | l recewea shirt there Were no stains o

shirt.

On June 15, 2006, Respondent filed a Retu

i
m ancgl Motion for Summary Judgment. By Order dated

v—‘

dismissed the Petition with nremdlc\. B

On April 26, 2007, Petitioner file

Appealability to the United States Court of

of Appeals for the Fourth Circuit subseque

irect violation of an

the Anderson County General Sessions C

i 1 . o L s
.r cpnrends the indictment charging h

I
i

:
d a Notice of Appeal and Request for Certificate of

Ap péal for the Fourth Circuit. The UnitedStates Court

ntly dﬁenied the certificate of appealability and dismissed

n bane, which was

]
=4
nd
D
3
(%4
N
o
3
[]e]
)

him with mur T' dated

Ordelr from the South Carolina Supreme Court cancelling
x

|
ourt fpr that day.
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FINDINGS OF FACT AND CONCLU.SIONS» OF LAW,‘

A mandamus will issue only to compel a public official to perform a mandatory duty.: State v.

- Ansel, 76 S.C. 395, 414, 57 S.E. 185 (1907); Lombard [ron Works v. Town .ofAllendaIe, 1878S.C. 89,
196 S.E. 5 1>3 (1938). The primary purpose of‘a wri"tfof mandamus is to enforce an established right |
and to enforce a correspondmg 1mperat1ve duty created or 1mposed by law. Charleston Counly
School Dzstrzct v, Charleston Counly Electzon Commtssron 3136 S C 174 519 S.E. 2d 567 (1999). It
s 1ssued only to enforce a clear legal rrght requmng the performance of only mlmstenal duttes
Toal etal, Appellate Practice in South Carolzna p. 281 (1999) (cmng Wzblen V. Long, 262S.C. 430
205S.E.2d 174 (1.974)) (empha51s'added). To obtam a writ of mandamus requmng performance of “
- anact,a petmoner must show (D the opposing party hasan mdlsputable and plamly defined duty to

’ perform the act (2) the mlmsterlal nature of the act, (3) the opposing party s specific legal nght for |

» Wthh dxscharge of the duty is necessary, ‘and (4) the lack of other legal remedy. 1d. at'282; The writ |

- of mandamus lles solely within the discretion of the court of Wthh it is requested In Interest of

. Lyde 284 S C 419 327 S E.2d 70 (1985). Moreover mandamus is unavaxlable where the ]egal right
| is doubtful. /d. |

In his Petition, :Petitioner asserts he has satisfied the requirernents' for issuance ofia‘writ of
mandamus becauise: | | | |

~. (1) S.C: Code § 14-9-210 imposes a duty upon all SC Sélicitors to submit a bill of
indictment to the grand jury (while it is in attendance upon general sessions court §

"~ 14-9- 170) for prosecution of a criminal case; (2) the S.C. Constitution, Art. I, § 11,
mandates that an indictment is a prerequisite for all criminal prosecution; (3)-the
petitioner -has a constitutional right to be prosecuted upon a presentment of
indictment returned by a grand jury; and (4) the petitioner has exhausted his direct
appeal, PCR, and habeas corpus remedies and has no other available remedy except a
. writ of mandamus. :

Page 6 of 8
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Petitioner contends because the South Carolina Stzxpreme Court issued an Order cancelling
the GeneralSessions.f;terr'n of court for January 3, 1‘;999, the Grand Jury could not have legally
metdnd, therefore, c?ould not have obtained an i.ndi ictment against him. Indictments are not
- jurisdictional in nature but are merely no*tic:e]d’ocui.merits. State v. try, 363 8.C. 93,610
S.E.2d 494 (2005). When judging the sufficiency of an indictment, the court must determine

i
FAainmt ~awtaont
L LN 1§~ Wwivi Lallll]
) !

i

court to know what judgment to profounce, and, the defendant to know what he is called

upon to answer and whether he may plead anjacqu ittal or conviction thereori; and (2) whether

it apprises the defendant of the elements of the offense that is intended to be charged.” fd. at
102-03, 610 S.E.2d.at 500 (citing Srave v. ilkels, 353 8.C, 462, 578 S.E.2d 717 (2003)).

“A_n indictment pasées legal muster if it ‘charges the crime substantially in the language of

The . statute mo‘nhhm the crime or 50 plainly ihat the naturg of the of fensecharged may -

348 S.C. 631, 635,.560S.E.2d 441, 4431Ct App

be easily understoo?d."” Stateﬂv Reddtck
“ N

2002) (quoiing S.C.« ode Ann. § 17-19-20 (1985)). Moreover, “whether the i]ﬁi;dici:rhent

i

could be more definite.or certain is irrelevant.” 7d. at 103, 610 S.E.Zd at 500.

LIS oF D 132 +1 FaS V-1l 394 (
Here, Petitioner wholly

10 s”c*fh* any reason as to why his indictment

mutder_, was insufﬁc;ient in providing 1;.1im w1th notice that he was, in fact, charged with
murder. ,;_T“
victim, and the manner in which ;he'rcrim_e"“ o
the very language used in the statute defining

3-10 (1976). In addition, Petitioner’s con




Court be convened for the Grand Jury 10 meet. This Court finds the
d, therefore, he cannot show any reason

General Qessions
petitioner notice; an

nt was sufficient to give
ry writ.

allow him 10 proceed

D that the Petition be D
ice of Appeal within thirty

with this extraordind

ENIED AND DISMISSED. This Coutt

indictme

why this Court should
g THEREFORE OPDERE
he must file and serve a Not

See Rule 203, SCACR.

IT1
(30) days ofthe

hereby advises Petitioner that

_ service of this Order to secure appeliate review.

AND IT IS SO ORDERED this é‘(b day of ;Qg& 20
J %

" CoRPELL MADDOX, JR.

Presiding Judge
Tenth Judicial Circuit Court

NS

o Rk
J i< ROWHOD

:h -
Hd 6~ ais 8102

, South Carolina.
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STATE OF SOUTH CAROLINA

"IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON

FOR THE TENTH JUDICIAL CIRCUIT

© 2012-CP-04-0861
Gavin V. Jones, #259726

e e vt e e e e e e e S

Petitioner, . -
MOTION TO ALTER AND:S =
V. AMEND JUDGMENT 3
RULE 59(E) —
State of South Carolina
_Respondent.__ =2
=~
3
-0

This matter comes before the Court pursuant to a “Petition for

Writ of Mandamus” filed March 14, 2012. In 1ts Return and Motioh to
Dismiss, Respondent requested that the Petitibn,be summarily dismissed
because it fails to support the requested relief. Subsequently, a
motions hearing was held on February 20, 2014, before the Honorable J.
Cordell Maddox, Jr. Applicant .was pfesent ‘at  the hearing and
represented by Rodney W. Richey, Esquire. Attorney General J. Walter
‘Whitmire of the South Carolina Attdrney General's Office represented
- the State, On February 6, 2018, Judge Cordell Maddox Jr. signed: a
order of Dismissal prbbosed by the,-State;‘ On February 21, 2018
Petitioner received the order of Dismissal from the Attorney Generals
office. Petitioner has now filed this Motion to Alter and Amend

- Judgment for there are very important Facts,énd law that has been over

looked, as well as the State never addressed amended portion of

“u nUoadUNy
331440 S¥4310-03114

‘Mandamus filed 20613.

A TRUE (‘@PY

I
[
PROCEDURAL HISTORY g .APR 112018

I

2 i
ORETNTis

The records before this Court indicate thaﬁmwaeiiﬁ

presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Anderson County Clerk of

Court. During its January 1999 term, the Anderson County Grand Jury

indicted Petitioner for Murder (1999-6GS-04-59). David Stoddard,

K-1




Esquire, represented him. On July 12-15, 1999, Petitioner proceeded to
trial before the Honorable H. Dean Hall and a jury, where he was
convicted as indicted. Judge Hall sentenced Petitioner to a term of

life imprisonment without the possibility of parole.

Petitioner filed a timely notice of appeal. Appellate Defender
Tara S. Taggart of ‘the South Carolina Office of Appellate Defense
represented Petitioner and perfected an Anders brief on his behalf.
Thereafter, the South Carolina CourtAof Appeals dismissed. the appeal.
State vs. Jones, Op. No. 2001-UP-55 (S.C. Ct. App. Filed July 11,
2001). Thereafter[ Petitioner filed a Petition for Rehearing, which
was denied on August 23, 2001. Subsequently, Petitioner filed.a pro se
Petition for Writ of Certiorari in the Supreme Court of South
Carolina, which was denied on January 24, 2002.

STANDARD OF REVIEW

To obtain a Writ of Mandamus requiring performance of an act, a

petitioner must show:

(1). The opposing party has an indisputable and plainly defined
. duty to perform the act.. the Solicitor in the present case had a
‘Lawful duty to provide Mr. Jones with a Lawfully obtained
“Indictment. . '
(2). The ministerial nature of the act:
Solicitors and Court clerks have The “ministerial duty” to ensure
that Exparte Grand jury Indictment proceedings are convened and
conducted in strict conformity of law. _
(3). The opposing party’'s specific legal right for which
~discharge-of duty is necessary: Petitioner had a 14 Amendment Due
process right to be provided with a indictment from a legally
Constituted Grand jury. '
(4). A lack of any other legal remedy: Petitioner had no other
legal avenue to pursue this issue, for there is no remedy to
pursue this type of violation. Id. @ Appellate practice in South
Carolina p. 281 (1999) (citing Wiblen- v. Long, 205 S.E.2d 174
(1974).




wWhat the State has over looked is a violation .of this magnitude
strikes at the heart of the Integrity of South Carolina Court System.

This violation branches off and crosses way over the line with
what is Consideréd lawful for a agency of.the judicial system who job
is to uphold the constitutional laws and Statutory laws as well as
rules of criminal procedure in the state of South  Carolina. The very
act of knowingly using a indictment that was not lawfully obtained
embraces criminal conduct in and of itself, such as Fraud upbn the
court and Perjury and Subornation of Perjury 16-9-18 A-2 of the South
CarOliné Code of laws.

ARGUMENT

A. Jones asserts and argues, inter alia that although subject matter
contained 1in the charging instrument upon which he was tried and
convicted appears to be cdrrect, he was nevertheless tried and
convicfed without a PROPER and/or lawfully VALID INDICTMENT,' in

violation of his right to due process of law pursuant to U.S Const.
Amend(s) V ‘& XIV., 1 AND S.C Const., {fn.1} That is to say, Jones was

tried and convicted with an i1ndictment, Consequently void of power; a
nullity, and technically, non-existent in violation of S.C.C.A., 17-
-19-10 TINFRA. SEE: State v Funderburk, 259 S.c 256 191 S.E.2d 520

(1972) (where the defendant was tried and convicted upon a 1indictment

which was a nullity, it follows that he was convicted in violation of
this section.) ’ ,

Mbreover, Jones asserts and argues, that the indictment returned
January 5, 1999 by the Anderson County Grand Jury,' upon which he
stands convicted, first of all, was not “lawfully issued” as defined
by statutory criminal law. And secondly, the Ex Parte procedure upon
which said indictment was obtained was fraudulent, and had by *“Sham

Legal Process” as defined by the same criminal statue, S.C.C.A. 16-17-

735, ET SEQ, consequently, in violation of additional

procedure/criminal statues as will be shown, infra. S.C.C.A., 16-17-
735 states in pertinent part:

3
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(B) It 1is unlawful for a person falsely to assert authority of
state law 1n connection with a sham legal process. A person
violating the provision of this subsection is guilty of a
misdemeanor.

(E)(3) “For purposes of this section: Sham legal Process means
the ISSUANCE, Display, DELIVERY, distribution, RELIANCE on as
lawful authority, or other use of an INSTRUMENT that is NOT
LAWFULLY ISSUED, whether ort not the instrument is produced for
inspection or actually, exists, which purports to:

(b) assert JURISDICTION or AUTHORITY OVER or determine or
ADJUDICATE THE LEGAL, EQUITABLE STATUS, rights, duties,. powers or
privileges OF A PERSON or property; or

(c) require or authorize the search seizure, INDICTMENT, arrest,
trial, or sentencing of a person pr property. (Emphasis added)

Facts stated above and other violation of law, which will be
proven herein, in all fairness, would render Jones indictment fatally
defective or a nullity altogether! See Evans v. State, 363 s.c: 485
611 S.E 2d 510 (2005)".. {A}n indictment or “notice document” issued

by a grand jury which is established or constituted illegally is
deemed a nullity. An indictment, which 1is a nullity, ‘would be
insufficient as a matter of law, to give the required notice to a
defendant.

B. It is fundamentally and well established that citizen accused of
felonious, of an otherwise infamous crimes, may only be tried upon
indictmentsl returned [“True Billed”] by a’ grand jury. Eséentially,
this mandate originates from the U.S. and S.C. Conétitutions, and
state statute, S.C.C.A. 17-19-10, which states: '

‘No person shall be held to answer in any court for an. alleged
crime or offense unless upon indictment by a grand jury, except
in the following cases: :

(1). Prosecution by information 1is expressly authorized by
statute;

(2). In proceedings before a police court or magistrate; and

(3). In proceedings before court martial.

Logically therefore, it stands ~to reason that any such
indictment(s), in order to be valid, must be obtained through LAWFUL
PROCESS. In other words, without a PROPERLY obtained indictment, the

4
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court— this case, the Court of General Sessions - 1s deprived the

power to try the accused; it simply does not have, ‘in personam

jurisdiction’{ as distinguished from .’ subject matter jurisdiction’,
See, U.S. Const., Amend V S.C. Const., Art. I 11.. {Fn.2}

Published " for our. leaning and understanding, is black’s Law
Dictionary, in which, are defined several types of jurisdiction as
follows: ' o '

Jurisdiction-- 1. A governments ‘general power to exercise
authority.. 2. A courts '
 Power to decide a case

In Personam Jurisdiction-- A courts power to bring a person into
its adjudicative -

process, jurisdiction over a defendants personal rights; and

Subject Matter Jurisdiction-- Jurisdiction over the nature of the
case and the type . ' .

Of relief sought. (emphasis added)

[Tlhe burden is on the defendant too prove facts .upon which a
challenge to the legality of the grand jury or its proceedings is
predicated. E.G State v. Jackson, 240 S.C. 238, 243, 125 S.E 2d 474,
477 (1962)._EVANS V. STATE, 363 S.C. 495, 611 S.E. 2d 510 (2005).

Now therefore , Jones would carry his burden in proving the facts

supporting his challenge and the distinct jurisdictional'differences

to which one may- argue -and make reférence:; Seenstate v _Funderburk,
191 S.E. 2d-520 (1972)

In the Amendment filed by petitioﬁer-in 2013 to this Mandamus;
Petitioner-contends that the Anderson Solicitor had a minister;él duty
to provide Petitioner any documents pertaining to any irregular
process in thé indictment procedure. Also petitioner requested a
hearing to determine whether the Court which tried him coﬁld use a
void instrument to convey any'jurisdittion over him in a Court of law.
Anderson v. State, 527 S.E.2d 398 (SC’App 2000) Subject Matter
Jurisdiction, may be raised at anytime if it deals with ill

regularities in how the document was presented. If the Laws of
procedure is not followed in obtaining a indictment it becomes a void
instrument and can- not convey jurisdiction of any kind over any
citizens. Gentry is not applicable when dealing with a 1ndictment if

“ e
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it was not lawfully presented. Gentry deals with the Substance of a
indictment not the presentment. '

DISCUSSION ON FACTS & LAW

I. Fraud Upon the Court

A. For reasons of jurisprudence and fairhess in keeping with due
process protections, the ordained policy makers of our court system
recognized matters pertaining to fraud upon the courts of this state.
Exercising their keen foresight, they saw fit by the S.C. Rules of
Civil Procedure (SCRCP) to Create and 1implement prov151ons to set-
a31de and/or- vacate judgments due to fraud upon the court. [fn.3]

In general, extrinsic fraud upon the court can be defined as ". ..
[A] fraud perpetrated by offlcers of the court so that the judicial
machinery cannot -perform ;n the usual manner, it's 1mpart1al task of

adjudging cases that are presented for adjudlcatlon . See Evans v,

Gunter, 294 S.C. 525, 529, 366 S.E.2d 44, 46 (1988) (Quoting H.
Lightwey, J. Flanagan, S.C. Civil Procedure, 408" (2nd Ed. 1985))

B.. ~  Solicitor Duckworth was. able to perpetrate "extrinsic" fraud
upon the court in two wayS'vFirst by giving the ex parte grand Jjury
process an appearance of being legally and properly conducted; and
secondly, the false indictment informatien operated in such a manner
as to improperly mlslead Jones .and the trlal court wherein‘ the -

criminal matter was ultimarely'heard, causing both to falsely believe
that the ex parte grand jury process Qhereby the indictment was
obtained, was conducted - and supervised by the proper court, . in
eompliance with statutory law when it was not. Consequently, this
unlawful action deprived Jones the opportunity to make an informed,

contemporaneous objection as required by S.C. Code of Law, SS 17-19-90

[fn.4] because there were no apparent defects in the indictment or the
proceedlng See State v. Richardson, 149 S.C. 121, 146, S.E. 676
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(1928) "This section applies only where the'defect appears on the
face of the indictment."

C. In faét, because grand jury proceedings, wherein jurors receive
and deliberate probable cause evidence»and process 1indictments, are
secretly held as ex parte hearings, the very reliance of those
proceedings to be held in a lawful and ‘ethical manner can. only be
presumed. Neither defendant nor his attorney are allowed ni
attendance to ensure this, and thereforé, are not made privy to what
goes on within. Accbrdingly, this type of "extrinsic" fruad causes
further harm to Jones and the integrity of our judicial process
ibecause it 1is conducted behind the scenes, quite possibly withoﬁt a
presiding judge, which would obviously allow the Solicitor unchecked

influence over grand jurors.

II. Sham Legal Process

A. It must first be noted that the "True Bill" indictment returned
against Jones charging him with murder within its body, prints in
pertinent part that:

"At a Court of General Sessions, convened on January 5, .
1999, the Grand Jurors of Anderson County present upon
their oath..." .

The body of the grand jury's sworn presentment also bears the
signature of the Anderson County Solicitor, Duckworth Duckworth.
Moreover, a "True Bill" stamp 1s affixed to the face, [title page] of
the 1ndlctment bearing the signature of the grand jury foreman. See
Exhibits f* (Indictment) '

Secondly, the statutory and/or court sanctioned calendar schedule
for the Tenth Judicial Circuit terms, published by the S.C. Supreme
Court / Administration, dirrefutably demonstrates that NO Court of

General Sessions had been. scheduled or open on January 5, 1999 as

printed in Jones' indictment. (Cf. Exhibits ’ : with
C! (Court Order & Calendar with Indictment)) '
7
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Therefore, prima facie evidence shown therein conclusively proves

that, contrary to the information printed by Solicitor Duckworth in
Jones' indictment, the Anderson County Grand Jury DID NOT convene at a
Court of General Sessions, in violation of procedural, statutory law
because none were open 6n January 5, 1999. S.C. Code of Law, SS 14-9-

210 states in pertinent part:

"The county solicitor shall prepare and, through the
presiding judge of the court of general sessions, submit to
the grand jury, while in attendance upon the court of _
general sessions, bills of indictment in all cases pending
in the county court in which the punishment may exceed a
fine or one hundred dollars or imprisonment for thirty

days.... The grand jury shall act ‘thereon and report 1its
actions to the presiding judge of the court of- general
sessions.... All cases in which bills of indictment are so

found shall stand for trial...."

Demonstrated therefore, 1s the fact that false information is
contained within the State's sworn indictment returned against Jones

not only in violation of statutory laws such as S.C. Code of Law, SS

16-17-735 & 16-9-10, "Sham Legal Process" and "Perjury", but also, in

violation of Jones due process rights protected by the U.S. and S.C.
Constitutions. [fn.1]

B. Further noted, is the fact, that pursuant to S.C. Code of Law, SS

14-9-210, supra, Ms. White - acting on behalf of the elected county

solicitor, Mr. George Duckworth, was the one, responsible for the
preparation, processing, and presentment of Jones' indictment to the
grand jury at a qualified Court of General Sessions. Presumably, it
is this ex parte proceeding whereby criminal jurisdiction is legally
established, and therefore, concomitant with the trial court to which
Jones was bound over. "The jurisdiction of a grand jury 1is co-
extenSive with the criminal jurisdiction of the court in which it is
impaneled and for which it is to make 1nquiry.” Id. Funderburk, supra.

The facts, therefore, "are clear and cannot be disputed; false
~court term information is contained in Jones' state/federal required
indictment, which was knowingly presented somewhere other than a Court

8
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of General Sessions as required by law. Solicitor Duckworth,
knowingly perpetrated these acts possibly 1in collusion with the
clerk's office, whose responsibility it is to PROPERLY convene ex_

parte grand jury proceedings.

C. This illegally obtained indictment was then transferred to the
trial court, supposedly conferring jurisdiction to it. But dinstead
thereof, it rendered both, the ex parte grand jury proceeding and the
criminal court whereupon the matter was tried, as "sham legal process"
by acting on the illegally obtained indictment, again, in violation of
S.C. Code of Law, SS 16-17-735, supra. "[T]he cburt must strike down

the indictment when a defendant demonstrates the grand: jury which
indictment him is a nullity...." Evans, supra. '

Finally, where ever, and by whatever means, the grand jurors did
convene with Solicitor Duckworth for process, presentmeht, and
issuance of Jones' indictment as- "True Bill", it was an illegal
assembly as a matter of law, pursuant to S.C. Code of Law, SS 14-9-
210. And as such, the indictment itself WAS NOT A "lawfully issued",
state required indictment, causing the document itself to become a
nullity, pursuant to S.C. Code of law, SS 16-17-735(E)(4), which
states:

(E)(4) Lawfully issued” means adopted, ISSUED or rendered
IN ACCORDANCE with the applicable statutes, rules,
regulations, and ordinances of the United States, a State,
-an agency, or a political subdivision of a state.

JIIT. Perjury and Subornation

A. Jones asserts and argues that facts and evidence presented herein
demonstrate, that by subscribing his name to Jones' State indictment,
Solicitor Duckworth violated his oath of office, committing perijury,
because he signed the indictment used to convict Jones knowing it

contained false court term information and was obtained by an unlawful

- process.
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B. Furthermore, Solicitor Duckworth, consequently, committed
subornatlon of perjury, in that he caused grand jurors to present upon
their oath the same false court term information contained within
Jones' indictment; unwittingly participating in the sham legal process
from which the indictment was obtained. | |

By his conduct, a prima facie case is shown against Solicitor
Duckworth in violating a criminal statute, to suborn the Anderson

County grand jurors to unwittingly commit perjury, S.C. Code of Law,

SS _16-9-10, "Perjury Against Public Justice". [fn.5] Importantly, our

Supreme Court in Chewning, infra, held that, "[T]he subornation of

perjury by an attorney and/or the intentional concealment of documents
by an attorney are actions which constitute extrinéic fraud." Chewning
v. Ford Motor Co. 354 5.C. 72, 579 S.E.2d 605 (2003). Accordingly,
Jones has demonstrated further harm done to his case and the Jud1c1al‘

process thereupon.
IV. Prosecutorial Misconduct

A. Fundamentally, it should be understood that Solicitor Duckworth,
while acting on behalf of the People, was required to know and abide
by the laws and rules of this State haviog‘special responsibilities
. to see that Justlce was done, pursuant to SCACR, Rule 407 Rules of
Professional Conduct, Rule 3.8 (comments) v he [prosecutor] must
see that no conviction takes place except in strict conformlty with
the law, and that the accused is not deprlved of any constltutlonal
right or privilege." (insert in original) State v. King, 222 S.C. 108,
71 S.E.Zd 798 (1952).; see also State v. Quattlebaum, 338 S.C. 441, 527
S.E.2d 105 (2000); and State v. Durden, 264 S.C. 86, 212 S.E.2d 581
(1975).

Obviously, Solicitor Duckworth knew he was participating in an ex
parte grand jury proceeding which was not being held at a Court of
General Sessions in accordance with law, and in violation of several
other state procedural -and criminal statutes. Consequently, his
behavior must be viewed as "willful" and "deliberate" . Therefore, his

actions were indicative of gross misconduct, which contributed to

10
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Jones being deprived fair and Impartial crlmlnal ]ud1c1al proceedings,
beginning with this critical stage of the adversarial process.  SCACR,
Rule 407, Rules 8.4(b) & (d) state:

Rule 8.4 - It is professional misconduct for a lawyer to:

(b) commit a criminal act that reflects. adversely on the
- lawyer's  honesty, trustworthiness, or fitness as a
lawyer in other respects:

(d) engage in dishonesty, fraud, deceit, or
misrepresentation;

B. It may further be shown tnat-similar problems have existed 1in both
the recent and distant oast regarding questionable and/or unlawful ex
parte grand jury indictment proceedings. This has not been a new or
unique problem. For example, the Solicitors' offices in Soartanburg
and Greenville counties or South  Carolina have been . under
investigation and shown in the news regarding their 'assembly-line
style" practice of processing indictments, wherein, only a few scant
seconds were allowed to review and/or consider evidence before
returning indictments as "True Bill”.;'In fact, these proceedinos have
~even been referred to as "rubber stamp" sessions. (See Exhibits
R )

Further noteworthy is the tact that in Kentucky, whose statutory

- laws governlng e€x parte grand Jury proceedings are’ very similar to
ours here in South Carollna their courts have experienced the - very

same problems of grand Jurles being convened unlawfully and in

violation of statutory terms of court. "An indictment returned by
grand jury when no court ‘was 1in session was v01d See U.S.C.A.,

Const. Amend. 14, Ss 1; and Fallure of defendant to move to have

indictment set aside, because returned when no court was in session,
was 1immaterial, since the indictment being void, there could be no
waiver." Beach v. Lady, 262 S.w.2d 837 (Ky. 1953).

CONCLUSION -

- 1)



In the Order of .Dismissal, the State has demonstrated nothing
that shows that laws and rules governing presentment of a. lawful
indictment were followed.

On the contrary, Jones has presented attachments and law that
Clearly show that the indictment used in the present case is no better
than a blank sheet of paper .

In South Carolina, there is NO jurlSdlCthH that may be obtalned

with a blank sheet of paper. A void indictment is no better than a
blank sheet of paper. The 14 Amendment, due process clause, protects
Jones from being indicted w1th a void document. Jones was entitled to
be brought to trlal with a lawfully obtained indictment. Solicitor
George Duckworth had a ministerial duty to see that the indictment
used in this case was lawfully presented. The State has failed to
show how a document in which statutory law has been ignored, that has
false information printed on it, is lawful. The petitioner in this
case.Was brought to trial illegally, because the document used in this
case was a void document. | _ ‘

. For the State to use the defense that the "Court noted during the
“hearing that there 1is no requirement that a term of General Sessions
Court be convened for the Grand Jury to meet;" is a mlsrepresentatlonj
of fact and law; 14-9- 210 has not been repealed In as much the Grand -
Jury gave an oath that they convened at a Court of General Sessions,
January 5, 1999, ‘

"No local rule of court administration order, policy, or other
procedure can take precedent over statutory law, which is always
controlling. See, S.C. Constitution Article I, Section 14 and State
v. Cottingham, 77 S.E.2d 897, 224 s.C. 181 (1953) (Statute overrides
rules of court in in conflict.); State v. buncan, 264 S.E.2d 421 (S.C.

+1980) (Circuit Court rule promulgated by individual -and void).

- In so far the issue of whether or not a local rule, order,
policy, or procedure was utilized for process and return of Mr. Jones'
indictment is irrelevant because by State law, it would still have to
be in agreement with provisions of section 14-9-210 for it to  pe
constitutional, as well as provisioné of sections 14-9-99, 14-5-210,

12
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14-5-910, and 14-5-920. Moreover, Article V, Section 4 of our

Constitution provides in pertinent part:

"The Supreme Court shall make rules governing the
administration of all courts of this State.- SUBJECT TO THE
STATUTORY LAW the Supreme Court shall make rules governing
the practice and procedures in all such courts." (Emphasis

added) _
Truly it would be a gross miscarriage of justice for the Court to

arbitrarily ignore all the evidence that has been brought to light
that clearly show that the Indictment brocedure in thié case was
wholly flawed. It that = it okay to print falsé
information on document required by the Laws of this
staté. The Statutory Laws are safe guards that protect citizens; it

is to say, is

(indictment)

keeps the powers that be honest. When statutory laws are ignored, .

lines are blurred and conspiracies develop to- cover misconduct that
p@t Integrity in the back seat. It would seem that the State has
conveniently over looked the Amendment filed 2013 to the Mandamus in
which petitioner clarifies that because the Indictment 1is cléarly
.against statUtory laws,,>the. Solicitor has a ministerial duty to
provide any information that would justify the false information
printed on his indictment | '

THEREFORE, based upon the demonstration of facts and law shown
and argued herein, the State's Order of Dismissal should be overturned

and Jones' Petition for Writjbf_Mandamus should be granted with relief

sought.
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

Gavin Jones,

Plaintiff,

VS.

State of South Carolina,

| Defendants.

vv‘vx./\_/\_/\_/\/vv\_a

IN THE COURT OF COMMON PLEAS

Civil Action No.: 2012-CP-04-0861

ORDER DENYING PLAINTIFF
GAVIN JONES’ MOTION TO ALTER
AND AMEND

~ This matter comes before the Court on Plaintiff Gavin Jones’s Motion to Alter or Amend

pursuant to Rule 59(e), South Carolina Rules of Civil Procedure. This Motion for Reconsideration

is hereby denied.

This ;16_ dayof Arri/ 2018

iy

(é?frable J. Cordell Maddox, Jr.

arolina Circuit Court Judge
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MAY -2 2018

oL 'u/ Jv')(' I/I
-——MB&QL S, ...-o..,-' s .

SNOISS3S Tv¥3N3ID
NV SY374 NOMIO T

56Uy, L A Ol

IS NOSY3QNY
331440 S, ¥¥312-03 114



‘Grrand jury races through docket

TOM LANGHORNE

Published: Thursday, November 23,2000 at 3:15 a.m.
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That!
eachi

hty-two seconds. Actually. slightly less than 22 seconds.

s how much time, on average, that Spartanburg County grand jurors had to devote to
of the 1.404 cases presented to them by 7th Circuit prosecutors over eight and a half

hours on Tuesday.

The |
Solig
ndig
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mass indictments come six weeks after a two-day grand jury session during which
itor Holman Gossett's office presented slightly fewer than 1,800 cases for

tment, drawing strong criticism from Gossett's successor and a leading legal ethics
rt. Before that session, the highest number of charges Gossett's office had presented

for indictment at any one time in the past two years had been 968. Gossett did not return

telep
Gow
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fine :
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cases
offic
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pool]
like
meri
Andy
"All;
then

hone messages seeking comment, as has been the case since his June loss to Trey

dy in the Republican primary. Attempts to reach South Carolina Attorney General

lie Condon were unsuccessful. A spokesman for Gossett said last month that mass
tments were necessary in light of Circuit Judge John Kittredge's recent decision to
13th Circuit Solicitor Bob Ariail for not complying with South Carolina Rules of
inal Procedure. Ariail didn't comply with Rule 3(c), which states that prosecutors
take action on a given arrest warrant within 90 days after receiving the warrant from
lerk of court. The fine was eventually dropped. Indicting thousands of old and new
en masse does not add to the statistical backlog that Gowdy will face when he takes
e in January. Unindicted cases are already counted in the backlog as South Carolina
t Administration reports it. But Gossett's mass indictment strategy does create a large
of indicted cases that Gowdy can't be sure have been scrutinized first. "It looks to me
he policy we used to have of reviewing cases to see if they have a basic degree of
before sending them for indictment has been abandoned." said Spartanburg attorney
Johnston, who worked as an assistant solicitor under Gossett from 1988 to 1990.
of a sudden they double the number of cases they send normally (in October). and
they do it again within a short time." Johnston said. "It sounds like they took all the

caseg that have been lying around and just sent them to the grand jury instead of .

revie
Tony,
sabo]
Wed
reasd

wing them and making decisions about them." Spartanburg Public Safety Director
Fisher. who supported Gowdy in this year's campaign. accused Gossett of trying to
age Gowdy when his office sought about 1,800 indictments last month. On

nesday, Fisher said "there is no way the system can handle that many cases in a
nable amount of time." "We need to be honest with the public." he said. "We need to

hand]e cases as quickly as we can, and deal with those where there is some reason to

ques:

ton prosecutorial merit within 60 days, instead of waiting this period of time and

then doing this. "We. owe that to victims and the public." Sheriff Bill Coftey, who

supported Gossett in this year's campaign, declined to answer questions about Gossett's

decigion to seek thousands of indictments in a matter of weeks. Coffey did say through a
] , ’ .
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spokesman that such questions should be addressed to the grand jury and the court
system=~Gowdy, who will take office on Jan. 10, said the time to decide whether a case is
prosecutable is before indictment. "I don't know what level of scrutiny was given these
case$ before they were submitted to the grand jury." he said. "I know it would be difficult
. for npe to adequately scrutinize 1,400 cases in the period since the last grand jury met.
which was about six weeks ago. "We're going to do a better job of getting with law
enfojcement and screening cases on the front end." Gowdy vowed. "If you can't move
cases in a timely fashion. you're contributing to a backlog that adversely affects victims
past.present and future." Eldon D. Wedlock Jr., a criminal law professor and legal ethics
expert at the University of South Carolina's School of Law. reiterated his earlier criticism
that seeking a large number of indictments at one time defeats the investigative purpose
of grand juries. But Wedlock said grand jurors themselves should share the blame with
Gossett. "Their duty is to listen to evidence of criminal allegations presented by
prosecutors and witnesses, and to act as a screen against vindictive prosecutions or
unfolinded charges,” Wedlock said. "They're not taking that duty as seriously as they
should." Wedlock said the grand jury's foreman or a grand juror "should have objected
and daid 'Wait a minute. I want to hear some specific evidence why the state thinks this
persen has committed a crime.' " Wedlock did not spare Gossett's office from criticism.
"They're allowing it to go on," he said. "They have an ethical obligation to do justice."
Wedlock said he understands that Gossett has to be mindful of Judge Kittredge's action

agairist Ariail, but Gossett wouldn't be in this position if he had been evaluating his cases
~ proniptly all along. )

TonfLanghorne can be reached at tom.langhorne@shj.com or 382-4511. Ext. 7221.
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