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STATEMENT OF THE CASE

This in an appeal from a discovery order that dismissed this action as a
sanction for discovery -abuses including the fraudulent alteration of a medical
record.

In his Complaint, the Appel_lantx Sammie L. Goodwin alleges' claimé for false
arrest and battery against the ‘Re'spohdents Richland County Sheriff’s Department
and Richland County Sheriff Leon L(')tt in his official capacity (hereafter referred
to collectively as “Sheriff Lott™). The Appellant allegés that on January 14, 2014,
Richland County sheriff’s deputies respt)ndéd to his resident after his live-in
éirlffiend called dispatch regarding a domestic dispute. The. Appellant further
alleges that, following some interactions between the Appellant, his girlfriend, énd
two deputies, he was placed under arrest for Criminal Domestic Violence and was
escorted to the patrol vehicle Whereupon he was unjustifiably tased multiple times
in his left arm. Protesting his arrest and the force instituted by one or more
“deputies, the Appellant kicked the inside door of the patrol vehicle. He was also
charged by the deputies with Resistiﬁg Arrest. The charges’ were ultimately
dismissed. |

The procedural history .of the case, which is discussed in greater detail |
below, demonstrates that defense cquhsel experienced difficulties in obtaining

basic discovery from the Appellant, including a complete set of medical records.



\

| That necessitated the filing of a motion to compel which was heard by Circuit
Court Judg¢ Géorge McFaddin on June 6, 2017, a_md resulted in the issuance of a |
form order requiring the Appellaht to produce the medical records within thirty
déys. (Form Order, June 7, 2017). When thc medical records produced thefea_fter
were ‘incomplete, partially illegible or cut-off, and were largely duﬁlicatigle of the
incomblete records produced >egrlier,. Sheriff Lott ﬁléd a Motion to Dismiss on
Augilst 14, 2017, seeking dismissal as a sanction for the Appellant’s failure to
comply With Judge McFaddin’s discovery order. (Motion to Dismiss). That
Irn(;tion was hear_d by Circuit Court Judge Alison Renee Lee on August 30, 2017.
Judge Lee denied dismissal as a s_anction, but by Form Order, She did require the
.App.ellant to “provide written answers to the -Defendant’s interrogatories by
Séptember 1.5, 2017. Plajn“ciff must respond to questions concerning criminal
convictions and medical records 1n thé deposition to be rescheduled.” (Form Order
ﬁlgd August 30, 2017). The Appellant also provided‘sifgned meciical authorizations
at that time. | |

With those rhedical atitl'}orizations, Sheriff Lott’s :cQunAsel obtained a
complete copy of the medical records from Providence Orthopedic Group. Thosé
records.\ included the original copy of the “MRI Patient Medical His£ory S_‘creeningl
Form,” dated September 12, 2014. On that original form, the reason for fhé MRI

was listed as “Back pain left shoulder. Hurt at _Work lifting a motor.” (R. ).



Earlier in discovery, the Appellanti had produced a copy> of that same MRI
screening form except that version had been altered to omit the words “Hurt at
work li'fti_ng ‘a motor.” (R. ).

As a result, on January 26, 2018, Sheriff Lott filed a Renewed Motion to
Dismiss requesting that the action be dismissed with prejudice “as a sanction for
the Plaintiff having engaged in fréud during the course of discovery in addition to
introducing and/or stipulating to a fraudulent document during his deposition.”
(Renewed Motion to Compél); A hearing was héld on that motion on March 28,
2018, before Judge Lee.

) Jﬁdge Lée thereafter issued an Order on May 16, 2017, .dis‘missing the
Appéilant’é Cémplaint as a ‘sanction for discovery abuses including the fraudulent
alteration of a medical record. Shé ruled that “based upoh the r¢'cord, Plaintiff’s
discema’Ele attempts to alter his medical record clearly amounts to a discovery
abuse.” (Order, p. 6). - She further concluded that “Plaintiff tampering with or
falsify’ing his medical records and then adopting the compromised version at his
depésition, constitutes knowing and fraudulent conduct” and that “[t]his conduct
by Plaintiff is, therefore, bad faith or gross indifference to the rights of Defendant;”

(Order, p. 6). Judge Lee also recognized that “Plaintiff has engaged in a pattern of

discovery abuses dating back to his unwillingness to comply with simply disc()very



requirements, necessitating three motions including the instant dispositive motion
before this Court.” (Order, p. 6).
The Appellant filed a Motion to Reconsider which was denied by Form

Order filed March 21, 2019. This appeal followed.



STANDARD OF REVIEW

“The imposition of sanctions is generally entrusted to the sound discretion of
the Circuit Court.” Karppi v. Greenville T errazzb Co., 327 S.C. 538, 4'89 S.E.2d
679; 681 (Ct. App. 1997). "‘A'tria/l court’s exercise of its discretionary powers with
respect to _saﬁctions imposed in discovery matters will be :int_erfered with by the
C'o'urt of Appeals only if an abuée_ of discretion has 6ccurred.” Id “The{burden is |
upon the party appealing from the. order to vde'mo»nstrate the trial cc;urt abused its
_aiscretion.” Id. “An abuse of ‘discrletion may be found where the appellant shows
that the conclusion reached by the 'trial court was without reasonable factual-.
support and fesulted in prejudice to th¢ righté of appellant, theféby amounting to an
error of ‘law._” Id. | |

_“The selection of a sanction for diséovery violation is within the trial court’s
discretion.” Griﬁin‘ Grading & Clearing, Inc.. v. Tire Service Equipmenf
Manufacturing Co.; Inc.-; 334 S.C.v 193, 511 S.E.2d 716, 718 (Ct. App.‘19}99). The /
appellate court “wiAll, not intérfere with that decision urﬂess the triél court abused its
discretion.” Id. |

This Couft-has, nonetheless, recognized that “when the court ordférs default
or-dismissal, or the sanction. itself results in default or dismissal, the end‘ result is
nevertheless harsh medicine fhat sﬁould not be admihi;tered lighfly.” Karppi, 489

S.E.2d at 682. Therefore, “[b]efore invoking this severe remedy, the trial court |



must determine that there is some element of bad faith, willfulness, or gross
indifference to the rights of other litigjants.” Id. “The sanction imposed should be -
(easbnable, and the cdurt should not go beyond the necessities of the situation to
férécloée a decision on the merits of 'a case. The sanction should be aimed at the
- specific misconduct of the pérty sanétioned. Furthermore, whatever sanctién is
- imposed should serve to protect the rights of discovery provided by the Rules of
Ciyil Procedure.” Id. “II-l determining the appropriateness of a sanction, the court
should consider such factors as the ﬁrecise nature of the discovery and the
ciiscovéq posture of the case, willfulﬁess, and/ degree of brejudice.” Griffin

Grading, 511 S.E.2d at 719.



ARGUMENTS

The Appellant challenges the trial court’s dismissal of his Complaint as a
sanction fot perpetrating a fraud on the court by producing in discovery an altered
medical record. In its Order, the trial court ruled:

[T]hisv court finds that Plaintiff tampering with or
falsifying his medical records and then adopting the
compromised version at his deposition, constitutes
“knowing and fraudulent conduct. This conduct by
Plaintiff is, therefore, bad faith or gross indifference to
the rights of Defendant. Consequently, this Court
believes that the proper sanction is a dismissal of the
Complaint pursuant to Rule 41(b), SCRCP.
(Order, p. 6).

In his Renewed Motion to Dismiss, Sheriff Leon Lott 'sought the dismissal
of the Plaintiff’'s Complaint as a sanction for the Appellant’s production of an
altered medical record. On September 14, 2016, the Appellant was served with
sets of interrogatories and requests for production. On November 5, 2016, the
Appellant produced eight pages of records, including what appeared to be. five
pages of orthopedic medical records. . One of those documents was a “MRI Patient
Medical History Screening Form,” dated September 12, 2014. On that form, the
Appellant indicated to the imaging.technician that the body part to be examined

was “left shoulder” and gave the reason for the MRI as “Bad pain [in] left

shoulder.” (R. ).



Sheriff Lott concluded that the medical recorde produced by the Appellant
were not complete. A request was made for cemplete records by letter dated
February 17,2017 R. __ ), aﬁd when none were forthcoming, Sheriff Lotr ﬁled a
motion .to compel on March 13, '2017. (Motion to Compel). That motion was
heard by Circuit Court Judge GeorgeMcFaddin en June 6; 2.017, and durrng thet
hearing, defense counsel requested an order requiring the Appellant to produce all
medical records. Counsel offer ro' have the Appellant sign medical authorizations
to allow him to obtain the medical records directly from the medical providers,
which the Appellant opposed. (Tr. 7). The Appellant refused to sign the medical
alr’rheriz_ations and advised the Court that he would provide the additienal records.
(Tr.k9—1}0). Judge MeFaddin declined to require the Appellaﬁt to provide medical
authorizations but ordered him to produee the medical records withinvthirty days.
(Tr. 9-10; Form Order, June 7, 2017).

On June 29, 2017, the Appellent hand }delivered eight péges of orthopedic
medical records which Were incompiete, partially illegibie or cut-off, and were
largely duplicative of what was produced earlier. (R. _) On August 14, 2017,
Sheriff Lott ﬁled a Motion to Dismiss, with supporting memorandum, based upoh
the Appellant’s failure to comply with Judge McFaddin’s disco;/ery_ order.
(Motion to Dismiss). That motion was heard by Circuit Court Judge Alison Renee

Lee on August 30, 2017. Judge Lee denied dismissal as a vsa’nction, but by Form



Order, she did require the Appeﬂant to “provide written answers to the Défendant’s
~ interrogatories by September 15, 2017. Plaintiff must respond to questions
concerning criminal convictions and medical records in the deposition to be
rescheduled.” (Form Order filed August 30, 2017). The Appellant also agreed to
provide medical authorizations. |
| With those medical authorizations, Sheriff Lott’s counsel thereafter obtained
a complete copy éf the medical vrecord.s from Providence Orthépedic Group. Those
records inclucied the originallcopy of the “MRI Patient Medincal History Screening
Form,” dated September 12, 2014. On that original form, the reaso‘n for the MRI .
was listed as “Back pain left shoulder., Hurt at work iifting amotor.” (R. __ ).

| On January 26, 2018, Sheriff Lott filed a Renewed Motion to Dismiss
requesﬁng that the ,actio.n be dismissed ‘with prejudice “as a sanctioh’ for the
Plaintiff having engaged in ffa_iud during the coufse of discovery in addition to
- introducing and/or stipulating to a fraudulent document during his déposition.”
(Renewed Motion to Compel). A hearing was held on that motion on March 28,
2018, before Judge Lee. Dﬁring the hearing, defense counsel presented the court
with two versions bf the MRI screeﬁing fo;m, which was clear and conclusive
evidence that thev form initially produced Vin discovery was altered to omit the

words “Hurt at work lifting a motor.” As Judge Lee concluded in her Order, the

Appellant offered no explanation at the hearing for the omitted information on the



form. Instead, hé argued that defense counsel failed to discuss key testimony in his
deposition, which had no relevance to the issue regarding the fraudulent MRI
screening form. |
Judge Lee requested a copy .of the Appellant’s depésition. She also .
- reviewed the deposition of Dr. Mickéy Plymale, who was the treating orthoﬁedist.

Thereafter, on May 16, 2018, Judge Lee issued a detailed order in which she

~

discussed the Appellant’s deposition testimony and its discrepancies with the
medical records:

In his deposition, Plaintiff testified that through the entire
course of treatment for his injury by the emergency "
department, his primary care physician, treating
orthopedist (Mickey Plymale, M.D.), a radiologist, and
MRI technicians, Plaintiff verbalized to every medical
‘and health care personnel that the pain in left shoulder
and/or upper arm area was the express result of having
been tased by the police. See Pl.’s depo. pp. 70-71, 79-
80. However, the medical records do not support
Plaintiff's claims and no other medical records have been
produced by Plaintiff. Medical records reveal Plaintiff
was first seen by Dr. Plymale on September 5, 2014,
several months after the incident with the deputies. .
During that visit Plaintiff complained of shoulder pain
that was of slow onset, no trauma was mentioned. An
MRI was ordered by Dr. Plymale and the MRI screening
form has previously been discussed.

(Order, p. 3). Judge Lee also compared the Appellant’s testimony to the deposition

testimony of Dr. Plyma_lé, where he explained “during an office visit on October 2,

10



2014, Plaintiff told him that ‘he was moving a motor at work when he sﬁddenly
~ felt paiﬁ.’” (Order, p. 3).

In her Order, Judge Lee eXplained that “the Defendant must establish Bad
fajth, willful disobedience, or gfoss indifference to its righfs in order to justify the
severe sanction of dismissal of a Complaint.” (Order, p. 6). Judge Lee ruled that
“based upon the record, Plaintiff’s discernable attempts to alter his r.nedical.record
clearly amounts to a discovery abuse..” (Order, p. 6). She‘ ultimately concluded
thét “Plaintiff tampering with or falsifying his medical records and then adoptinf:.!>
the clompromised Vérsibn at his deposition, constitutes knowing and frauduleﬁt
conduét” and that “[t]his cénduct by Plaintiff is, therefore, bad faith or gross
inciifferénce to the rights of Defendant.” (Order, p. 6). Judge Lee also recognized
thaf “Plaintiff ;1as engagéd in a pattern of discovery abuses daﬁng béck to his
unwillingness tb cdmpiy With simply discovery requirements, necessitating'three
motions including the instant dispositi-ve motion before this Court.” (Order, p. 6).

Jﬁdge Lees was also critical that the “Plaintiff filed his suit despite being
told by his treating orthopedist six months earlier that. there had>been no causal
connec;tion between the ‘taéing. event with the Defendant’s deputies aﬁd his ultimate
‘di}agnosis of a SLAP and/or labrum tear. In the twenty-eight months that this

lawsuit has been litigated and appeared on multiple trial rosters, Plaintiff has failed

to identify any physician who would opine that his injury was proximately caused

11



by the tasing event. In fact, the record in this case reveals just the opposite, even
when lt‘he facts are taken in a light .m‘ost favorable ;co Plaintiff. Based on his"
ofthopedist’s opinion to a r.easo.nable degree of medical certainty, Plaintiff’s injury
actually was not caused by the event with the Defendant’s deputies. According to
Plaintiff’s .orthopedist, the injury was not caused by trauma, such as a taser, but a
chronic ‘\&ear and tear,’ which clearly is associated with  work-related injuries,
such as lifting.engines or motors.” (Order, p. 6)..

Although the Appellant provided no explanation for the omitted’ information
on the MRI screening form dl_lring the hearing, he did file a Rule 5§(e) motion
wherein he denied altering the medical record and claimed that he “could not have
altéred his medical records when they were not in his possessioﬁ.” (Rule 59(e)
~ Motion, ‘p.> 2). Judge Lee _rejécted those arguments and denied the Rule 59(e)
motion by Form Order filed March 21, 2019.

On appeal, the Appellant makes the same argument. He contends that “it
was impossible for ;che appellant to alter his medical records because his medical

k]

records were never in the appellant’s possession.” See, Appellant’s Brief, p. 2.
The Appellant’s conclusory and self-serving explanation is defied by the record.
The Appéllant seems to suggest that he provided medical authorizations and that is

how defense counsel received the MRI screening form. However, the medical

authorizations were not provided until the August 30, 2017 motion hearing. The

12



fraudulent and altered MRI screening form was produced in the initiai discovery
' produc;cion on November 5, 2016, by the Appellant himself. Thereafter, fhat MRI
'screening form was made an exhibit at the Appellant’s deposition held on June 2,
2017. Tﬁe Appellant haci, in fact, ,oppbsed providing medical authorizations for the- :
records previously at the initial hearing before Judge McFaddin on th¢ Sheriff’s
rn(_)'tion to compel, which was held several days later on June 6, 2017. The medical
aﬁthorizations, once provided at the August 30, 2017 hearing, are actually whatv
allowed defense counsel to obtain lthe original aﬁd non—alteréd MRI screening form
which included the critical language “Hurt at work lifting a motor.” In short, the
Appellant’s e;(planation that the MRI screening form was never in his possession
Before it was produced in'discovery ié silnply false and unsupported in the record.
That false explanation offered to this Court is a further Basis for' affirming the
dismissal aé a sanction. There is no question that the altered MRI screening form
was in the Appellant’s possession and was actually produced by him.

The dismissal of the Appellant’s Complaint as a sanction for discovery
abuses including the fraudulent alteration of a medical record is fully supported by
the case law. In QZO, Inc. v. Moyer, 358 S.C. 246, 594 S.E.2d 541 (Ct. App.
2004), kthis Court foﬁnd that the circuif court did not abuse its discretion by striking
the 'defendant’é answer in response to the appellant’s intentional defiance of the

court’s temporary restrainingrorder and willful destruction of evidence. Evidence

- 13



demonstrated that the appellant had reformatted a hard drive the day before it was
produéed in discovery thereby destroying or altering critical evidence. |

Similarly, in Griffin Grading & Clearing, Inc. v. Tire Service Equipment
| Mdnufacturing Co., Inc., 334 S.C. 193, 511 S.E.2d 716 (Ct. App. 1999), this Court |
held-‘that the circuit court did not abuse its discretion in striking the appellant’s
answer where the appellant had failed to comply with four discovery orders. See
also, Halverson v. Yaun, 328 S.C. 618, 493 S.E.2d 883 (Ct. App. 1997) (qfﬁrming
circuit court’s order striking appellant’s complaint because plaintiff failed to
;:omply with court’s order to comply with discovery and presented no evidence to
shqw that there was compliance).

The most instructive case appears to be anﬁ’t v. Gooding, 368 S.C. 618,
630 SE2;1 259 (2006), in which the Supreme Court sanctioned the appellgnt for
perpetrating a fraud on fhe court by pfoducing duﬁng discovery a fraudulent 1e£ter
that had been fabricated. The SupremAe Court explainéd that “[d]ismissal of the
complaint is a proper sanction against a compklainant who submi;ts fraudulent
documeﬁts to the court.” 630 S.E.2d at 264. The Supreme Court concluded that
th¢ trial cburt did not abuse its discretion in dismiséing the cofnplaint as a sanction
for-perpetrating a fraud upon the court.

This case is no different frorh Brandt.. As discussed above, the applicable

standard of review is abuse of discretion. To overturn the Circuit Court’s dismissal

14



of his Complaint as a discovery sancti'oln:the Appellant must show that the Circuit
Court’s>c.iecision waé “without reasonable féctual support and reéulted in brejudice
to thé rights of appellant.” Here, there was amble evidence in the record, as
discusséd ‘in detail above, to support Judge Lee’s ruling. In addition, there was
ample evidence to support her finding that the Appellant’s alteration of the MRI
screening foﬁn constitutes bad faith and grbss. indifference to the fights of Sheriff
Lott. Judge Lee also noted that Appellant’s pattern of discovery abuses and
unwillingness; despite being given séverai opportunities, to comply with “simple.
discovery requirements.” (Order, p 6). Judge Lee did not abuse her discretion as
.evident from her well-reasonéd and thorough Order which further reflects that the
court considered all of the factors requiléed- in determining the appropriafeness .‘of

~ the sanction. That Order should be affirmed on appeal.

15



CONCLUSION

Based on the foregoing discussion and analysis, the Respondents Richland
County Sheriff Department and Richland County Sheriff Leon Lott respectfully -
request that this Court affirm the orders issued by Circuit Court Judge Alison
Reﬁee Lee and uphold the dismissal of this action as a sanction for diséovery

abuses including the fraudulent alternation of a medical record.

Respectfully submitted,

LINDEMANN, DAVIS & HUGHES P.A.

By P RN
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-and-
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‘Counsel for Respondents

January 17, 2020
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