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STATEMENT OF ISSUE ON APPEAL
) thether the court. erred- by z;llowing Agent David Owen to testify that Lenell Rbss
allegedly told him that appellant Was weariﬁg ;'41 yellow shirt on the night of the murder, aﬁd that
appellant changéd his shirt later itﬁat :night, since this was higﬁly pr‘ejudiciall hearsay telstimonyv

where the state was urging that the evidence showed the murderer was wearing a yellow shirt?



STATEMENT OF THE CASE

Appellant was indicted by the Bamberg County Grand Jury for the offense of murder. R.
| 249. His case was called to trial on June 19, 2018, before the Honorable Doyet A. Early, 11, and
a jury. Ola Johnson represented ’appellant. Deputy solicitor David Miller and assistant solicitor
R.J ackson Cooper represented the state. R 1.

On June 21, 2018 the jury found appellant guilty of murder. R 238, 1. 25 - 239, 1. 3.
Judge Early sentenced appellant to thirty years’ 1mpr1sonment R. 244,1. 24 - 245 L2

'This appeal follows.



STANDARD OF REVIEW
“The admission of evidence is within the discretion of the trial. court and will not be

reversed absent an abuse of discretion.” State v. Hatcher, 392 S.C. 8‘6, 91, 708 S.E.2d 750, 753

(2011) (quoting State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)). “An abuse of
discretion occurs when the conclusions of the trial court either lack evidentiary support or are

controlled by an error of law.” Q, see also State v. Brockmeyer, 406 S.C. 324, 340, 751 S.E.2d -

645, 653 (2013).



ARGUMENT

The court erred by allowing Agent David Owen to testify that Lenell Ross allegedly told

v_him that ap- p ellant was wearing. a yellow shirt on .the night of the murder, and that appellant

changed his shirt later that night, since this was highlereiudicial hearsay testimony where the

state was urging that thé evidence showed the murdérer was weiaring a V.ellow' shirt
Relevant chts - |
Andrea Rahn wds working at the Dollar Tree in I.Bémbergldn_,O(‘:tobjer 24, 2015. The
3 Dollar Tree was apparently‘yery close to th’eAhouse\‘zv.here the decedent lived with the mothcr«of |
nis rWo children, Ocravia Bannistgr; R. 6’, 1. 17 — 7,111 |
| ‘,‘A'ndr.ea'remembéred thqt ."‘chayia come (sié) runnmg to me for heip, ‘scréaming and
’ crying and upse_t‘. .- . I,Awds locking up thé store and Ijus_t pth r'ny deposit into my truck and I talk -
-- 1 was talking tr) the lady tnat owns the building next door. - And around ‘thatj- t.im_e_Octav'i‘a come”
‘(§_.i_.c.)‘runniné ,acr;osAs~ Vthe‘ strecr screaming, crying, upset, jusr 1n panic. And she says, please Ahelp‘
) ‘me. He’s got a gun‘,‘_he_’-s“‘in my housé and my, ba'bies:are' inside. Please call 9-1-1.” R. 7, L. 10- |
| 5 -Andrea recdlled, v“‘I inlrnediatel‘y: :grabbed my cell r)hOne V.and' started‘di'aling 9-1-1.7 “1
happened to iook up beyond‘hér and séen (sic) a gentleman come running-out. ﬁe éomé running
out toward onr direétr,on and take an immediate right behind the house.” R. 8, II. 8-11. She said
" this man “was tall, slender, had dreads. ‘He nad ona whitd vT-shi'rt; and a pair of blue jeans . ..
He wasa dark fellnwf I couldn’t see his face.” R. 8, 11. 8-20. . |
| Alonza “Duck” Ross was a key witness in this case. Appellant was his nephew. R. 10, L
11— 11,1 15. Alonzalwas living at 33 Hill Street in Bamberg on Octobgr 24, 2015. He knew

the decedent as “Bird.” R. 14, 1I. 4-15. Alonza said he had “no idea” who lived with Bird, but



'he knew “Bird” lived “right behind Betty’s Quick Store” on Highway. 301 South about a quarter
of a mile from his house. It was within walking distance. R. 14,1.21 - 15, L. 21.

* Alonza said it was not unusual for people to “hang out” at his house..’ That particular day,
Alonza remembered that appellant came by his house with two other men, and one of them was

. called “Peace ” Although Alonza knew the name “Peace,” he did not really know the two men

- with appellant R. 16 1. 24 - l7 1. 17. Alonza testified whlle the men were v151t1ng, they drank

beer Appellant and the two other men apparently left for about ﬁve mmutes at one point, and
 came back with “some Helneken Beer ” R 18, 1. l6 — 19 . 25.
Ross acknowledged at some pomt “Kwamarne and the other two- boys left ” R 20, 11. 4-
6. Alonza took a bath and he remembered he then got a phone from Harriet Washmgton who "
regularly llstens to a polrce scannerl Alonza apparently learned from her phone call that. there
there had been a shootmg ora hom1c1de in the area R 20 1. ll -103, l 8.
- . Alonza said he told appellant “They said he [the 'shooter] had on a yellow s_hirt.?’ At this -
N pomt the Judge 1nterrupted Alonza and told him to 11sten carefully to the questrons o seemmgly '
avo1d hearsay Alonza then. repeated that the suspect apparently “had on a yellow shirt.” R. 23
1. 2-14.

When Alonza cont_inued to talk about the“vin.formation he had gotten from another person
and that he had been told “it was just an accident,’; defense counsel’s hearsay objection was
sustained. R.22,1.4 24,1 8. Defense counsel continued to object to hearsay, and he 'objected
to the solicitor’s attempt to publish appellant’s statement to the jury when it was not admitted
into evidence. R.25,1. 14 - 26, 1. 14. The following occurred on direct examination of Alonza
Ross:

Q: Mr. Ross, you were asked: Did Kwamaine dobanything
when he came back. And the answer was: [ said, What’s wrong,



and Kwamaine said, I ain’t did nothing. I told him somebody said
something about the shooting and a yellow shirt. Kwamaine
changed shirts and took it with him when he left. Do you
remember telling -- :

A:  Idon’t remember saying he took it with him when he left.
I don’t know whether he took it or not. [ don’t remember sayrng :
that now.

Q: So you don’t remember that part‘7

~A: . Not that part. I remember him changing, but 1 don’t '
remember him taking it with him now. ‘

R.26,1.19-27,1. 6.

‘V'Alonza said he remembered talking to Special Agent Owen at. some point, possibly less
’ 'than a month after the shooting. R. 27, Il. 16-22. Alonza repeated that it was his testlmony that 4
. appellant came to his house with two other men, they left to get beer and appellant came back
'agam R. 27, l 23 -28,1. 24.
| On cross examination Alonza said what he told an mvestlgator apparently a defense
' investigator was: .‘.‘The'y went to the store and got beer. “And then he left and came back no more )
then.”.. l;he'follovt/ing occurred, on cross-examination ot’ Alonza: |

Q: Okay. And did yoh state to him that Kwamaine and Lenell
"had walked to the store; were not going [gone] long.’ :

A I didn't say Kwamame and Lenell I said me and Lenell
walked to the store. :

Q:  Okay. And did you state to Mr. Tony Taylor that you felt
that he did not -- my client did not seem nervous or angst to you?

A: Not to me. He just like he come to my house before and
just act like he usually act to me.

R. 30, 11. 14-22.
On redirect examination, the solicitor attempted to_return to the yellow shirt issue:

Q: Earlier when I read to you that, Did Kwamaine do
- anything when he came back; and the answer: I said, What's wrong

6



and Kwamaine said, I ain't did nothing. And then it says I told him
somebody say somethmg about the shooting in a yellow shirt,
Kwamaine --

A:  That's when he -- -
Q: ~ -- changed shirts --

~A: . That's when he told'me he didn't do nothmg when 1 told‘
him about the shootmg

“Q: - Okay. And you said you don't remember saymg that he
took it wrth him when he left?

A: - Tdon't remember saying that, now.
Q: . Butyou remember the rest of that.?
A:  Uh-huh.

Q: ° Why did you ask him what was wrong?

“-A: Well, because he - because he -- one reason he had came
- back for one reason and then, then, just like I said, when the person

told me about the yellow shirt,. see he had on something like

| ‘ yellow That's why I said that That's why I asked him that.

R31117 32111

Jeffrey Porter remembered October 25, 2015 as “the evening my frlend got krlled
34, 11 10 16. Porter remembered while walking down the road less than 100 yards from “Brrd’
house,’.’ he saw “two guys walking down the road mighty close, so we made a comment_about
that that it was gay. And the events after that, it was. just -- well, it’s kind of hard to g0 back.
. But the .evehts after that, it was hard. We heard these shots, so I took it to 'be an echo from

somebody like hammering, like an echo from a hammer and some. But my sister said it was

.21V R.33,1.17-34,1.23.

I The testimony of several state’s witnesses, including Jeffrey Porter, were often very disjointed
and difficult to follow. Counsel has tried to make coherent what is often not very coherent.
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Porter remembered “I heard Tay [not bctavia Bannister] screaming and I told my sister |
said, that’s Tay, ;you know, and I ran down the road and I got; she was, she was complaining
| about the kids was in the house.” R. 34, 11. 10-23.

Porter said vuhen'he was told the children were still in the house he hesitated but then
‘went into the house. He began calling f‘Bird, Bird, it’s Jeff, I’m corning in your house.” Porter -
remembered seeing‘signs of a fight instead_, and he sauv 7cerea1 bowls on the floor. He also saw a

: drop of blood and he then he spotted th’e'deeed_ent [Bird] lying face dovt/n on the ﬂoort ‘The
children the ehildlren were on the bed. R.37,1. 12-38, 1. 6.
| iPorter and Ta);,:‘got the ehildren out of the house. Pot'ter said on cross-examination that -
Oetavia‘Bannister was already outside the house when‘he arrived‘ on the scene.' R 39, 1. 13-19.
Porteh described the two men he saw walvking:near the house at.the. time of the shooting as one - -
l‘wearlng a dark shirt. and the other “was like a hght color ” R 39 1.10— 40 1. 8. |
Spemal Agent Dav1d Owen testified he had been a SLED agent for four years at the tlme\
.o ) .o‘f this incident. R. 42, 1. 6-10.- Owen testlﬁed that Octavia Bannister looked at three different
lineups,‘ and as will be seen inﬁ, she identiﬁed appellant as the man 'in'.heﬁr house on the night of =
the fnurder of Bird. Owen conﬁrmedthat Fanother rnan, I:enell Ross, \uas also a suspect in the
shooting. R. ;72, 1L 5-10.. Owen also admitted that at the time of trial, Jamal Green was still a
person of interest 1n the shooting. R. 89, 1. 21. |
Owen explained the police thought more than one pehson could he involved in the

2 13

shootlng He reasoned this was because of Octav1a Bannister’s statement of what the individual -
looked like, his size, the color of shirt he had on and then Ms. Rahn’s statement of the size of the

person that she saw run out and the color shirt that he had on.” R. 89, 1I. 10-21.



At another point, Owen said there could be “the third person involved. There were three
at Uncle Duck’s house.” R. 80, 1. 1»8‘— 81, L 4. Owen would later assert there could have been
two to four men in\}olved in the murder. R. 83, 1. 10-23. As to the color of the shirt it was -

believed the murderer wore, Owen said, “One of them had on a light green or yellow shirt and

~ the other had on a white shirt ”.R. 77, l 22 78,1 11.

As'to the three photograph1c lineups, Owen sald OctaV1a Banmster he51tated to identify
Ronald Ross as one ~of the men involved because she said: “I'm not 100 percent positive but it
| looks‘ like him - R. 74, 1. 12-18. When Owen interviewed appellant after his. arrest for this
murder, he said appellant told him, “He was wearing a blue sh1rt . He said that he never ’
. changed his clothes.”. R. 66, -ll."7-_l‘2\. . | |

’ Owenremembered show.ing Octavia Bannister another 'six‘-man lineup‘ on October'29,‘
”2015 in the’ back seat of his police car. Owen said Bannister 1dent1ﬁed appellant asbeing' the -
jperson who I saw. at the-back door on Sunday mght as I was runmng ” R 84 11. 10 22 Owen
maintained that Banmster was “physically shaklng, crying, and became d1straught when shei, '
identified appellant ] photograph in this l1neup R. 56 11. 16-25.

F1nally, agam as'to the 1dent1fy1ng sh1rt 1nformat10n Owen. repeated “One of thern had '
ona light green or yellow shirt and the other had:on a white shirt.” R.77,1.22 - 78, 1. 8.
Lenell Ross . | |

Lenell Ross testiﬁed that appellant was his first cousin. He remembered the night of
October 24, 2015. R. 92, 1. 19 — 94, 1. 22. Lenell denied that he ever told-Agent Owen that

appellant was wearing a yellow shirt on the night of the murder. R. 96, 11. 7-24.



Lenell also denied telling the solicitor the day before the trial that appellant changed his
shirt that night. Lenell said appellant could not fit into another shirt that Lenell attempted to give
him. R. 96, 1.12-98,1. 4.

Lenell conﬁrmed that he left Bamberg after the shooting AbeCause “I had death threats. So

that’s why T left.” R.. 98, L. 13222 Lenell also said he did 'n'dt think appellant knew the
decedent Travis “Bird” Anderson R. 99, 11. 20- 22
On redirect examination by the sohcltor Lenell denied that he had changed his ¢ story”
" with the authorities. R. 101, 1. 19— 102, 1. 1. When defense counsel objected to the solicitor |
-nsin.g.l'eading duestiOns and treating. Lenell ‘llike a “hostile witness,” the judge interjected, “Well,
‘t)bviously, he s changed his.story and I’ lldallo’W'h‘im [the solicitor, ﬁd continne]?»’ R.101,1.19=
oz, 16. (empha51s added) | o | |
| When the. s011c1tor asked Lenell if appellant ever left that mght from Uncle Duck’s house .
'and he d1d not see appellant anymore Lenell answered “Yeah I sa1d he came back so | sa1d
thaf I said = he sa1d he wasn’t going to stay and they done tumed around, so he came back vHe
came back and said I’m. stayi_ng ‘with your cousin. I just said it.”2 R. 102, 11. 18-24.
The hearsay testi‘mony /rega_rd.ing Ro»ss- B |
| The solicitOf rec‘alled_ Special Agent David Owen. as a witness. R 56, 11. 3-8. When the
solicitor asked wha_'cLenell- Ross; told.him on November 2, 2015,. about the crime, defense
counsel objected on the basis of he'arsay_. The solicitor-said he was going to impeach Ross’s
earlier testimony and the judge ruled that was proper. Owen then testiﬁed that Lenell Rosstold
him in November of 2015 that appellant was wearing a yellow shir; on-the night of the murder

 and that he changed that shirt. Defense counsel continued to object to hearsay and leading

2 The pathologist, Dr. Susan Erin Presnell, said the decedent was. shot six times and the fatal shot
was in the side of his neck. R. 148,1. 19 — 150, 1. 15.
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questions, which was again overruled. R. 139, 1. 9 — 140, 1. 1. (emphasis added). Owen said
Lenell Ross never told him that appellant only “attempted to” change his shirt but was unable to
do so. R. 140, 11. 3-5. |
Same hearsay objection regarding Duck Ross

When the solicitor turned to the alleged “irnpeachrnent” of Alonza “Duck”_ Ross, defense
counsel bJohnson again objected on the basis of hearsay, 'and the judg-e again overruled the
‘ obJectlon R. 140, 11 6 14. Owen said that he was told by Ross that appellant left the house with '
two. other men and that appellant returned to the house by himself and that “the two boys later :
returned -- the two boys, or the tWo gentlemen that ar_ri\ied with Kwarriaine [‘)reviouslyz later
returned stayed for a t‘ew ‘moments or a fewrninutes' and'then left with Kwamaine in the black .
" SUV ? Owen also offered that Ross told him when he retumed to his house after going to the
. store for beer “he not1ced a lot of police act1V1ty and a hellcopter ﬂying above near h1s house.” »
AOwen testiﬁed that ‘Alonza 'R'oss:told him this was “between the seeond and third time that'
Kwamaine retu'rned back to 'his house.” R. 141, 1. l8-2l.
Other evidence | | |

Octavia Bannisteritestiﬁed that she' lived 'near :-Betty”s Quick‘ S.hop\in 'Barnberg. She
'ide_ntiﬁed Bird as “my high school sweetheart.” l“hey had two children together. R. 152,11 1-
13. |

Bannister -said she was working at the :Piggl}i Wiggly in Denmark, South Carolina and
~ she returned home from .work at about 9:15 that October evening. She noticed that the sliding
glass door "on her house was open, and all the lights in her house were on. This was very

unusual. R. 152, 1. 16 — 154, 1. 16.
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lShe entered the house calling out Bird’s name. She noticed her children’s table had been
' turned over, and there was food on the floor. She again called out Bird’s name, “and then --
that’s when I heard a gunshot ... It was upstairs.». And when [ heard the gunshot one of my kids
screamed out.” R. 154, 1. '2_21' Bannister claimed she looked and saw appellant standing inside
her house with'a gun in his hand. She ran outside.screa_ming. R. 154, l 2- 1‘56, 1. 14.
| On cross-cxamination, Bannister' testiﬁed that the person she saw inside her house that
night was Wearlng a green and not a yellow shlrt R. 161 1. 18-25. Bannister said a lot of
people came by her house because the decedent ¢ ‘sold weed drugs or Just weed.” R. 162, ll 1-
14.
[ Appellant testlfies consrstently
Appellant took the stand in his own defense. He said that he worked in constructlon and
« that he was 11V1ng in Orangeburg with his fiancé before he was arrested in thls case. R ‘165 l 16‘
— 166, 1. 21. Appellant testlﬁed that he was at h1s Uncle Duck’s house on the day of the shootrng
and that nothing out of the ordrnary occurred R. 168;1. 17— 171 1. 18. : - |
Appellant related he was open and honest wrth the police and he told them he was
yyearlng a blue shrrt on the 'nlght of the shootmg and ‘my story hasn’t changed_. The solicitor
| responded, “I grant you, your story has not changed.” 'R. 171, 1. 1_5 -172,1.18. |
Jailhouse snitches |
The state also presented the testirnony of Keon Kimble, who said he met appellant in the
Bamberg County Detention Center. ‘Kimble claimed appellant told him the crime was supposed '
- to be a robbery thatvevening, and the robbery “went bad.” | He said he understood “Bird was

selling drugs or whatever, so I guess [it was] for that.” R. 119,1. 7120, 1. 6.
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Kimble denied on cross-examination that he told defense investigator Tony Taylor that he
*did not want to talk to him because there “wasn’t nothing in it for me.” R. 121,1. 12— 122 1. 23
, Tony Taylor later testified that when he interviewed Kimble, Kimble said, “the first thing out of .
‘his mouth was what’s going to be in it for me.” R. 175, 1. 6-20. Taylor added on cross-
“exqmination, w_ithout objection, that Duck Ross told him appellant vi/as_ w’earing a yellow shirt on
-the night of the.murder and that appellant changed shiite. R. 17.6, ll 2-12. '
Charles Lott also testiﬁed he talked to appellant at the Bamberg County | Detention
.Centen. Lott clairned appellant told hi'rn he vxias “going to hit a lick”™ and that he was at a house
across 301 near the Dollar Tree.- He got frightened when a car pulled up and- he ran away. R.
124,1.22-126,1.21. oL
])1scussnon - | |
The recall testimony ongent Owen that ‘Lenell lios‘s aillegedlyltold. him‘.:on a prior S
| Aocca‘siOn ='that appellant \.yas"weaiingéla y,elloyvéshirt on the nig_ht of the murder, and thait appellant' .
chdnged that shirt;.was; :inadni‘iSsible' hearsay. “_Hearsey is a statenient other than one rnade by
g ‘the'declelrant while testifying. at the tr'ia_tl or hearing, offered in evidence to prove_the truth of the
matter ot asherted.” Rule 80l(c), SCRE. As a general iille‘,: hearsay, is inadmissible unless an -
ei(ception applies.. State v. Davis, 420 S.C..50, 65,‘800'-S.E.2d 138,146 (Ct.‘ App. 2017);
| Ross’s alleged stetement to Owen that ‘anpellant vx;as welaring e yellow shirt,‘ and that he
changed that shirt when he learned the police suspected a man wearing a yellovh shirt as being
the niurderei was offered for the truth of the matter asserted.
In D_a\ig, this Court found error in alloWing testimony from the narcotics agent that a
confidential vinfornlant paid for drugs with government funds from Davis. However, this Court

pointed out that the narcotics agent in fact had no personal knowledge concerning the
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informant’s vactivities during the drug pnrchase. The agent was, in fact, relying on the
‘informant’s statements to him that he gone to the defendant’s house and purchased drugs.
Consequently, this testirnony was inadmissible hearsay without an applicahle hearsay exception.
In Vail v, State, 402 S.C. 77, 738 S.E.2d 503 (Ct. App. 2013), this Court found the failure -

to object'to numerous instances of inadrnissihle hearsay cons_tituted, ineffective assistance of
: counsel, even in.a"crim‘inal sexual conduct case. For er(ample one Witness.testiﬁed thef Victim_ .
' told her that Coach Vail was mad at her for telling that they “had had sex.” Another w1tness
Murray, testlﬁed the victim sa1d 1t was because of her relatlonshrp w1th( Coach Va11 that
" everybody would hate her. Vail v. State, 402 S.C. 77, 87, 738 S.E2d 503, 508-509 (Ct. App.
- 2613) L | | | |

Here -the hearsay eVidence of -Agent OWen that Ross allegedly told him appellant was

. Vwearlng a yellow shlrt and changed 1t on the nlght of the murder went to the identification of the'-‘- S

‘ _ perpetrator of the murder and it was therefore very prejudlclal Appellant told the pollce he was
. wearlng a-btqe ‘shirt thatrught and_the Owen hearsay testlmony was also calculated to 'deplct‘._ ‘
appellant.as ja liar where even the solicitor admitted"appellant had been consistent 1n his

) ’staternents See State V. Jennlng 394 S.C. 473 478- 479 716 SE2d 91, 94 (Ct App. 2011), .

cztmg Smlth V. State 386 S.C. 562, 689 S. E2d 629 (2010) See, also Ingle-v. State 348 S.C.

467 560 S.E.2d 401 (2002)

Further, ‘should the state on appeal argue that this testimony was admissible as
impeachment by a prior inconsistent statement, the solicitor failed to lay the proper foundation
for such impeachment under Rule 613(b), SCRE, The solicitor did not specifically advise Lenell
Ross of the substance of his statement, the time and place it wasallegedly made, the person to.

whom it was made, and Ross was not given the opportunity to explain or deny the statement as

14



mandated by the rule. Therefore, allowing Owen to testify that Ross in fact told him appellant
was wearing a yellow shirt on the night of the murder, and that Ross also told him appellant
changed his shirt that evening was not proper impeachment by way of a prior inconsistent

statement pursuant to Rule 613(b), SCRE. Cf., State v. Bixby, 388 S.C. 528, 550, 698 S.E.2d

572, 584 (2010). Further, as seen, the changing of the shirtv statement' ‘was made to the‘ solicitor
andp not Owen. | | |

The South CaroIina rule differs from the federal rule in that a proper foundation must be -
la’id‘_before. admitting a prior inconsistent statement pursuant to Rule 613(h), SCRE. It is
.mandatory that a witness be permitted to admit, deny, or explain a prior inconsistent statement.

~ This foundation is mandatory. See, State v. McLeod 362 8.C..73, 81 606 S.E.2d 215, 2194(Ct.

App 2004) cztmg State v. Slerra 337 S.C. 368 523 S.E.2d 187 (Ct. App 1999) Here to: add
1nsult to- 1nJury, as seen’ above the Judge welghed in: by stat1ng in the presence of the Jury that
- appella_nt was changlng his story |

| Throughout the state’s case, mnch was made of thev fact that the perpetrator allegedly was |
' yvearlng a yellow shirt and that another person pos51b1y involved was wearing a wh1te shirt.
’Consequently, the sollcltor purposefully focused the jury’s critical attention on the color of the" ‘
shirt the perpetrato_r was allegedly wearing. The hear_say testimony of Agent Owen that Ross
allegedly told him that appellant was wearing a yetlow shirt, and _’that Ross also told Owen that
appellant changed out of that yellow shirt -- when that description of the assailant was being
circulated in the community -- wasextraordinarilly prejudicial hearsay testimony. Appellant

should be granted a new trial.
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CONCLUSION

By.reason of the foregoing arguments, appellant’s conviction should be reversed and this

case remanded to the Bamberg County Court of General Sessionsfor a new trial. *

This 22nd ‘day of January, 2020.

Mﬁﬁ

‘Robert M. Dudek
'Chlef Appellate Defender

| ATTORNEY_FOR APPELLANT .
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